Criminal Procedure






Criminal Procedure

TENTH EDITION

Melanie D. Wilson

DEAN AND ROY L. STEINHEIMER, JR.,
PROFESSOR OF LAW
WASHINGTON AND LEE UNIVERSITY
SCHOOL OF LAW

Alexandra L. Klein

ASSOCIATE PROFESSOR OF LAW
WASHINGTON AND LEE UNIVERSITY
SCHOOL OF LAW

CAROLINA ACADEMIC PRESS
Durham, North Carolina




Copyright © 2025
Carolina Academic Press, LLC
All Rights Reserved

ISBN 978-1-5310-2619-6
eISBN 978-1-5310-2620-2
LCCN 2025938518

Carolina Academic Press
700 Kent Street
Durham, North Carolina 27701
(919) 489-7486
WWW.cap-press.com

Printed in the United States of America



This book is dedicated to:
L. M. Reeves
Robert and Dylan Montville






Contents

Preface Xix
Chapter 1 - Introduction 3
§1.01 Overview of the Criminal Justice System 3

A. Investigation 5

B. Arrest 5

C. Presentment or Initial Judicial Appearance 6

D. Preliminary Hearing or Examination 7

E. Grand Jury 8

E Arraignment 8

G. Pretrial Motions 10

H. Trial 11

L. Post-Trial Motions 12

J. Sentencing 13

K. Post-Conviction Remedies 13
Additional Readings 15

§1.02 The Constitution in Criminal Prosecutions 16
§1.03 Extending Protection through State Constitutions 20
§1.04 The Constitution and Private Action 22
Chapter 2 - The Fourth Amendment and the Deprivation of Liberty 23
§2.01 The Seizure Requirement 23
California v. Hodari D. 23

Notes and Questions 27

Torres v. Madrid 29

Notes and Questions 34

United States v. Drayton 34

Notes and Questions 38

§2.02 The Sliding Scale of Suspicion 39

A. The Random Stop 39
Delaware v. Prouse 39

Notes and Questions 44

vii



viii CONTENTS

B. The Pervasive Roadblock
City of Indianapolis v. Edmond
Notes and Questions
Problem A: Avoiding a Roadblock
C. A Modicum of Suspicion
Brown v. Texas
Notes and Questions
Hiibel v. Sixth Judicial Court of Nevada
Notes and Questions
D. Reasonable Suspicion
Terry v. Ohio
Notes and Questions
Sibron v. New York
Notes and Questions
Problem B: Civility in the Subway
Alabama v. White
Notes and Questions
Problem C: The Apologetic Officer
Florida v. J.L.
Notes
Navarette v. California
Note
E. The Problem of Pretext
Whren v. United States
Note
E The Scope of the Frisk
Michigan v. Long
Notes and Questions
Minnesota v. Dickerson
Notes and Questions
Problem D: The Casually Squeezing Border Patrol Agent
Problem E: The Ubiquitous Pill Bottle
G. The Duration of the Detention
Illinois v. Caballes
Notes and Questions
Rodriguez v. United States
Notes and Questions
H. The Site of the Detention
Dunaway v. New York
Notes and Questions
Bailey v. United States
Note

46
46
50
51
52
52
54
54
58
59
59
66
67
73
74
75
78
79
80
83
84
90
90
90
93
93
93
97
97
102
103
103
104
104
105
106
111
112
112
114
115
120



CONTENTS

§2.03 Arrest

A. The Presence of Probable Cause
Draper v. United States
Notes and Questions

B. The Presence or Absence of an Arrest Warrant
Gerstein v. Pugh
Notes and Questions

C. The Method of Accomplishing the Arrest
Payton v. New York
Notes and Questions
Problem F: The Arrested Guest
Welsh v. Wisconsin
Notes and Questions
Richards v. Wisconsin
Notes and Questions

Chapter 3 - The Fourth Amendment and the Seizure of Evidence
§3.01 The Constitutional Choice: Trespass versus Privacy
Olmstead v. United States
Katz v. United States
Notes and Questions
United States v. Jones
Notes
§3.02 Obtaining Search Warrants
A. The Requisite Particularity
The Place to Be Searched
Items to Be Seized
Seizing Items Not Specified
Federal Rules of Criminal Procedure
Rule 41. Search and Seizure
Search Warrant Procedure
B. Method of Execution
Groh v. Ramirez
Ybarra v. Illinois
Notes and Questions
C. Anticipatory Search Warrants
United States v. Grubbs
D. Allegations of Probable Cause
Aguilar v. Texas
Note
The Spinelli Affidavit
Spinelli v. United States
Notes and Questions

ix

120
120
120
124
125
125
128
130
130
133
134
135
138
139
143

145
145
145
147
153
154
159
160
160
160
162
162
163
163
171
175
175
177
184
185
185
188
188
190
190
192
197



CONTENTS

Hllinois v. Gates 198
Notes and Questions 206
Maryland v. Pringle 208
Notes and Questions 209
Franks v. Delaware 210
Notes and Questions 217
Problem A: Challenging the Veracity of the Affidavit 218
Problem B: More Challenges to the Veracity of an Affidavit 220

E. The Neutral and Detached Magistrate 221
§3.03 Special Considerations 225
A. Physical Integrity 225
1. The “Shocks the Conscience” Test 225
Rochin v. California 225
Notes and Questions 228

2. Taking Bodily Fluids 230
Missouri v. McNeely 230
Note 235
Birchfield v. North Dakota 235
Maryland v. King 244
Notes and Questions 252

3. Surgical Procedures 253
Winston v. Lee 253
Notes and Questions 256
Problem C: The Closed-Mouth Suspect 257

B. Detention for Identification 258
Davis v. Mississippi 258
Notes and Questions 262
Hayes v. Florida 265
Problem D: Passers-By Fingerprinted in Hunt for Killer of Five 267

C. Technological Devices 267
1. Wiretapping and Electronic Eavesdropping 267
Problem E: The Accidental Eavesdrop 269
Problem F: The Bionic Ears 269

2. Electronic Tracking 270
United States v. Knotts 270
United States v. Karo 275
Notes 281
Problem G: The Phony Photo Album 281

3. Global Positioning Systems and Cell-Site Location Information 282
United States v. Jones 282
Carpenter v. United States 282

Notes and Questions 292



CONTENTS

4. Thermal Imaging
Kyllo v. United States
Notes and Questions
D. Narcotics-Detecting Canines
Illinois v. Caballes
Notes and Questions
Florida v. Harris
Note
Florida v. Jardines
Note
E. Misplaced Confidence
E. Public School Searches
New Jersey v. T.L.O.
Notes and Questions
Safford Unified School District #1 v. Redding
§3.04 Warrantless Searches
A. Incident to Arrest
Chimel v. California
Note
Problem H: Variations on the Theme
Problem I: The Personal Search Delayed
United States v. Robinson
Notes and Questions
Arizona v. Gant
Notes and Questions
Riley v. California
Notes and Questions
Knowles v. Iowa
Notes and Questions
Pennsylvania v. Mimms
Notes and Questions
United States v. Chadwick
Notes and Questions
B. Plain View
Arizona v. Hicks
Notes and Questions
Problem J: The Loquacious Pager
Problem K: The Prudent Arrest
C. Open Fields
Oliver v. United States
Notes and Questions

xi

294
294
299
300
300
302
302
306
307
312
313
315
315
320
322
328
328
328
330
331
332
332
336
337
345
346
356
358
360
361
364
364
368
369
369
372
373
373
374
374
378



xii

CONTENTS

D. Curtilage
United States v. Dunn
Questions

E. Aerial Surveillance
California v. Ciraolo
Notes and Questions

E Abandoned Property
California v. Greenwood
Notes and Questions
Problem L: The Unsuccessful Attempt to

Abandon Evidence

Problem M: The Shredded Documents

G. Consent
Bumper v. North Carolina
Notes and Questions
Problem N: Consent Extended to Cyberspace
Okhio v. Robinette
Notes and Questions
United States v. Drayton
Notes and Questions
Georgia v. Randolph
Notes and Questions

H. Vehicles
1. With Probable Cause
Chambers v. Maroney
Notes and Questions
California v. Carney
Notes and Questions
United States v. Ross
Wyoming v. Houghton
Notes and Questions
California v. Acevedo
Notes and Questions
2. The Inventory Rationale
Cady v. Dombrowski
Notes and Questions
Problem O: The Obscured VIN
Colorado v. Bertine
Note

I. Exigent Circumstances
Warden v. Hayden
Notes and Questions

378
378
382
383
383
385
386
386
389

390
390
391
391
392
393
394
395
397
398
399
404
405
405
405
408
408
410
410
414
417
418
424
425
425
429
431
432
435
436
436
437



CONTENTS xiii

Michigan v. Fisher 438

Note 440
Kentucky v. King 440

Notes and Questions 448
Problem P: The Christmas Open House 449
Chapter 4 - The Right to Counsel 451
§4.01 Recognition of the Right 451
Betts v. Brady 452

Notes and Questions 455

From Betts to Gideon 456

Gideon v. Wainwright 458

Notes and Questions 461

A. The Determination of Indigency 465
Problem A: Indigent Defendants 470
Argersinger v. Hamlin 472

Notes and Questions 476

Scott v. Illinois 478

Notes and Questions 482

B. Assistance Other than Counsel 483
Ake v. Oklahoma 483

Notes 487

§4.02 Joint Representation 488
Holloway v. Arkansas 489

Notes and Questions 494

Inquiry in Multiple Representation Cases: Private or Appointed 498
Problem B: Lawyers’ Personal Interests 500

§4.03 The Right to a Pro Se Defense 500
Faretta v. California 500

Notes and Questions 505

Notes and Questions 511
Problem C: Standby Counsel 514

§4.04 When the Right Applies 515
A. Pretrial Identification Procedures 515
The Trilogy 515

United States v. Wade 515

Notes and Questions 525
Problem D: Compelled Participation 528

Notes 528

Gilbert v. California 529

Notes and Questions 532

Stovall v. Denno 532

Notes and Questions 534



Xiv

CONTENTS

The Retreat
Kirby v. Illinois
Notes and Questions
United States v. Ash
Notes and Questions
Due Process Considerations
Manson v. Brathwaite
Notes and Questions
The State of the Law
Moore v. 1llinois

B. The Preliminary Hearing
Coleman v. Alabama
Notes and Questions

C. Grand Jury Proceedings
United States v. Mandujano
Notes and Questions

D. Sentencing
Mempa v. Rhay
Notes and Questions

E. Parole/Probation Revocations
Gagnon v. Scarpelli
Notes and Questions

E Appeals
Ross v. Moffitt
Notes and Questions

§4.05 Ineffective Assistance of Counsel

A. Counsel of the Defendant’s Choosing
B. Incompetent Counsel
Problem E: Choice of Tactics
Problem F: Perjured Testimony
C. Appeals: The Anders Rule
Anders v. California
Problem G: Appeals
Notes and Questions
Problem H: Appeals
Notes and Questions

Chapter 5 - Confessions and Other Incriminating Statements

§5.01 The Due Process Approach

Brooks v. Florida
Notes and Questions
Beecher v. Alabama

536
536
541
542
547
548
550
558
566
566
569
569
573
574
575
578
580
580
582
610
613
618
620
621
627
630
631
633
641
641
643
643
645
646
650
650

653
653
655
656
661



CONTENTS

Beecher v. Alabama
Notes and Questions
Problem A: Coerced Confession
Spano v. New York
Notes and Questions
§5.02 The Right to Counsel Approach
Massiah v. United States
Notes and Questions
Brewer v. Williams
Notes and Questions
§5.03 The Self-Incrimination Approach
Escobedo v. Illinois
Notes and Questions
Miranda v. Arizona

Notes and Questions: The Meaning of the Opinions

Problem B: Testimonial Responses

Problem C: Public Safety

The Warnings

California v. Prysock

Notes and Questions
Custodial Interrogations
Field Investigations

Custody

Orozco v. Texas

Notes and Questions

Mathis v. United States

Notes and Questions
Subject of Investigation

Howes v. Fields

Notes and Questions

Oregon v. Mathiason

Notes and Questions

Problem D: Covert Custodial Interrogation

Interrogation

Rhode Island v. Innis

Notes and Questions

Problem E: Psychiatric Examination
The Resumption of Questioning
Michigan v. Mosley

Notes and Questions

Edwards v. Arizona

Notes and Questions

663
663
667
667
672
678
678
681
684
694
697
697
704
706
727
734
734
736
737
742
744
747
748
748
750
753
755
756
758
764
766
770
772
774
776
783
788
789
789
794
795
800



Xvi

CONTENTS

Problem F: Defendant Initiates Conversation

Waiver

North Carolina v. Butler
Notes and Questions
Berghuis v. Thompkins
Notes and Questions

Chapter 6 - Vindicating Constitutional Violations

§6.01 Standing
A. Standing in the Fourth Amendment Context

Rakas v. 1llinois
Notes and Questions
Byrd v. United States
Minnesota v. Carter
Notes and Questions
B. Beyond the Fourth Amendment

§6.02 The Exclusionary Rule(s)
A. The Fourth Amendment’s Exclusionary Rule

Mapp v. Ohio

B. Justifications for the Exclusion of Evidence
Hudson v. Michigan
Note

C. The Other Exclusionary Rules

D. The Limits to the Exclusionary Rules

1. The Application of the Exclusionary Rule in Contexts Other

than Criminal Trials

2. The Good-Faith Exception to the Fourth Amendment

Exclusionary Rule
United States v. Leon
Notes and Questions
Herring v. United States
Note
Davis v. United States
Note

3. The Exclusion of Evidence for Some Purposes But Not Others

Harris v. New York
Notes and Questions
James v. Illinois
Notes and Questions
Doyle v. Ohio

Notes and Questions

§6.03 The Fruit of the Poisonous Tree

A. The Principle
Silverthorne Lumber Co. v. United States

804
805
806
809
811
818

823
823
823
824
832
834
841
848
850
851
851
851
859
860
865
865
866

866

867
867
879
883
892
892
896
897
897
900
905
912
913
916
919
919
919



CONTENTS

Wong Sun v. United States
Notes and Questions

B. The “Tree” Matters
Michigan v. Tucker
Consecutive Confessions

C. Limits to the Exclusion of “Fruit”
1. The Independent Source Exception
Segura v. United States
Notes
2. The Inevitable Discovery Exception
Nix v. Williams
Notes and Questions
3. Attenuation
United States v. Ceccolini
Notes and Questions

§6.04 Harmless Error

Chapter 7 - Principles of Fair Trial
§7.01 The Presumption of Innocence
Mullaney v. Wilbur
Notes and Questions
§7.02 The Right to Trial by Jury
Duncan v. Louisiana
Notes
Ramos v. Louisiana
§7.03 The Right to Confront Witnesses
A. The Presence of the Accused
Illinois v. Allen
Notes and Questions
B. Use of Codefendants’ Confessions
Bruton v. United States
Notes and Questions
Cruz v. New York
Notes and Questions

§7.04 Commenting on the Defendant’s Failure to Testify

Griffin v. California
Notes and Questions
Problem A

Problem B

Lakeside v. Oregon
Notes and Questions

§7.05 The Prosecutor’s Duty to Produce Exculpatory Evidence

Brady v. Maryland
Notes

920
926
926
926
930
936
936
936
939
941
941
946
947
947
952
954

957
957
957
960
967
967
970
972
976
976
976
980
986
986
991
994
999
1000
1000
1003
1006
1007
1007
1012
1014
1014
1016



xviii CONTENTS

§7.06 The Prosecutor’s Misconduct
§7.07 The Right of the Accused to Be Tried in the State and
District Wherein the Crime Occurred

Chapter 8 - Glossary and the U.S. Constitution
A. Glossary
B. United States Constitution—Selected Provisions

Table of Cases

Index

1018

1021

1023
1023
1030

1033
1047



Preface

Our purpose in this latest edition, as previously, is to produce a classroom case-
book of manageable length that stresses the interplay of constitutional principles and
the practical considerations that confront both prosecutors and defense attorneys.
Lengthy Supreme Court decisions have been substantially edited, although hopefully
the “flavor” of the constitutional views of the various Justices has been retained. The
insertion of sample forms is intended to illustrate the manner in which Supreme
Court edict has filtered down to work-a-day law enforcement and prosecutors. Prob-
lems, for the most part extracted from lower court decisions, serve to demonstrate the
vague parameters of Supreme Court pronouncements.

To produce a highly teachable book, the major sacrifice has been scope of coverage.
Our emphasis has been upon three major subject areas: Search and Seizure; Right to
Counsel; and Confessions. Numerous other areas are touched upon throughout the
book, but we believe a basic course in criminal procedure is best taught by explor-
ing these areas in depth. The book is not a research tool; it does not mention every
“major” case. The book is designed to promote a high-quality classroom experience.

This casebook was developed with input and support from excellent law students at
the University of Kansas, the University of Tennessee, William and Mary, and Wash-
ington and Lee University. Eleni Filley, Gabby Roberts, and Sydney Roots provided
particularly valuable assistance in preparing the Tenth Edition. We are grateful to
each and to Professors Joseph Cook and Paul Marcus, who were instrumental in pro-
ducing outstanding previous editions.

ALEXANDRA L. KLEIN
Lexington, Virginia

MELANIE D. WILSON
Lexington, Virginia
August 2025
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