
Utmost Resistance

6274_Vorenberg_Utmost_postqc.indb   16274_Vorenberg_Utmost_postqc.indb   1 12/7/23   3:26 PM12/7/23   3:26 PM



6274_Vorenberg_Utmost_postqc.indb   26274_Vorenberg_Utmost_postqc.indb   2 12/7/23   3:26 PM12/7/23   3:26 PM



Utmost Resistance
Examining Sexual Violence Law  

in the United States

Amy Vorenberg
Emeritus Professor of Law  

University of New Hampshire  
Franklin Pierce School of Law

Jessica Durkis-Stokes
associate Professor of Law and  

Title IX Coordinator 
Vermont Law and graduate School

Jessica Chandler Brown
Assistant Professor of Law and 

Director of the Center for Justice Reform 
Vermont Law and graduate School

6274_Vorenberg_Utmost_postqc.indb   36274_Vorenberg_Utmost_postqc.indb   3 12/7/23   3:26 PM12/7/23   3:26 PM



Copyright © 2024
Carolina Academic Press, LLC

All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Names: Vorenberg, Amy, author. | Durkis-Stokes, Jessica, author. | Brown,
   Jessica C., author.  
Title: Utmost resistance : the law and history of sexual violence in the
   United States / Amy Vorenberg, Jessica Durkis-Stokes, and Jessica C.
   Brown.  
Description: Durham, North Carolina : Carolina Academic Press, 2023. |
   Includes bibliographical references and index.
Identifiers: LCCN 2023033173 | ISBN 9781531026349 (paperback) | ISBN
   9781531026356 (ebook)  
Subjects: LCSH: Sex crimes--Law and legislation--United States--History. |
   Rape--Law and legislation--United States--History.
Classification: LCC KF9325 .V67 2023 | DDC 345/.0253--dc23/eng/20230912
LC record available at https://lccn.loc.gov/2023033173

Carolina Academic Press
700 Kent Street

Durham, North Carolina 27701
(919) 489-7486

www.cap-press.com

Printed in the United States of America

6274_Vorenberg_Utmost_postqc.indb   46274_Vorenberg_Utmost_postqc.indb   4 12/7/23   3:26 PM12/7/23   3:26 PM



To my sons, who have been my best teachers.  
And to Mom, Jill, and Liza — we were always in this together.

— Amy

To my parents, for their extraordinary love and support.  
To my sister, for staying fierce. To my sons — my joys.  

And especially to my husband, always.
— Jessica DS

To my Public Defender Girl Gang.  
Especially to Pam Hanglin and Christine Haydinger,  

who are deeply missed.
— Jessica B.

6274_Vorenberg_Utmost_postqc.indb   56274_Vorenberg_Utmost_postqc.indb   5 12/7/23   3:26 PM12/7/23   3:26 PM



6274_Vorenberg_Utmost_postqc.indb   66274_Vorenberg_Utmost_postqc.indb   6 12/7/23   3:26 PM12/7/23   3:26 PM



vii

Contents

Introduction xiii
Why “Utmost Resistance”? xiii
Why Did We Write This Book? xiv
What Can You Expect? xv
What We Hope You Take Away xvii

Acknowledgments xix

Chapter 1 · Sexual Assault Laws: Where Do They
Come From? How Do They Work? 3

Introduction 3
Structure and Organization of a Sexual Assault Statute 5
Understanding a Sexual Assault 10
Applying a Sexual Assault Statute 11
Court Opinions and Common Law 12
How Do Courts Interpret Statutes? 12
The Model Penal Code 13
Conclusion 13

Chapter 2 · The Roots of Sexual Violence Law 15
Introduction 15
Early History of American Rape Law 16
The Reconstruction Era and Rape 20
Twentieth Century: Rape Reforms Begin 21

People v. Rincon-Pineda  22
Marital Rape Rule 30
Chaste Character Rule 31

6274_Vorenberg_Utmost_postqc.indb   76274_Vorenberg_Utmost_postqc.indb   7 12/7/23   3:26 PM12/7/23   3:26 PM



Contentsviii

Corroboration Rule 33
Fresh Complaint Rule 33
History of Rape Law As It Affected Black Men  

Accused of Rape 34
McQuirter v. State 36

Social Change of the Sixties and Seventies and  
the Anti-Rape Movement 43

Recognition of “Acquaintance Rape” Begins to Shape Law 45
Rusk v. State 46

The #MeToo Movement 50
Native American Women Victims of Sexual Assault in  

the Twenty-First Century 53
Black Women and Intra-Racial Sexual Violence 54
Conclusion 56

Notes and Questions 56

Chapter 3 · Cultural Influences and Sexual Violence Law 57
Introduction 57
Rape Myths: An Overview 58
Public Perceptions of Sexual Violence: How News Media  

Perpetuates Myths 60
Rape Culture 62
Sexualized Portrayals of Women in Advertisements  

and Pop Culture 64
Impact of Rape Coverage 66
Women of Color and Media’s Harmful Stereotyping 69
Media’s Portrayal of Black Men 72
The Black Press and Sexual Violence Reporting 75
Media, the LGBTQI+ Community, Male Victims,  

and Survivors of Same-Sex Sexual Violence 76
Media and the #MeToo Movement 80
Conclusion 81

Notes and Questions 81

Chapter 4 · The Changing Concepts of Force 83
Introduction 83
What Does “Force” Mean? 84
Defining “Force” — From Whose Perspective? 88

6274_Vorenberg_Utmost_postqc.indb   86274_Vorenberg_Utmost_postqc.indb   8 12/7/23   3:26 PM12/7/23   3:26 PM



Contents ix

State v. Rusk 89
Mental Compulsion as Proof of Force 103
Penetration Without Consent as Proof of Force 104

Notes and Questions 106

Chapter 5 · Consent 109
Introduction 109
The Concept of Consent in Sexual Violence Law 109
Consent: What Is the Legal Standard? 111
Defining Affirmative Consent 113
Consent Standard Today 117
Conclusion 118

Notes and Questions 118

Chapter 6 · Sexual Violence and Prosecution Trial Rules 121
Introduction 121
Rape Shield Laws: Background 122

Michelle J. Anderson, From Chastity Requirement  
to Sexuality License: Sexual Consent and a New  
Rape Shield Law 122

Rape Shield Laws: How They Work 125
Leslie Berkseth, Kelsey Meany & Marie Zisa Law,  

Rape and Sexual Assault  126
Exceptions to Rape Shield Laws 128
Criticism of Rape Shield Laws 129
The Fresh Complaint Rule 130

Kathryn M. Stanchi, The Paradox of the Fresh  
Complaint Rule 131

Commonwealth v. Nurse 133
The Corroboration Rule 137
Expert Testimony Evidence: Rape Trauma Syndrome 138
Expert Testimony Evidence: Repressed Memory 139
Conclusion 140

Notes and Questions 140

Chapter 7 · Sexual Violence Against Children 143
Introduction 143
The History of Statutory Rape Laws 144
Statutory Rape Laws — Then and Now 147

6274_Vorenberg_Utmost_postqc.indb   96274_Vorenberg_Utmost_postqc.indb   9 12/7/23   3:26 PM12/7/23   3:26 PM



Contentsx

Statutory Rape Laws: Issues and Criticisms 150
State ex rel. Z.C. 151

Sex Offender Registries 156
Contradiction with Marriage Laws 157
Mandatory Reporting Laws 158
Sexual Assault Against Children 159
Conclusion 163

Notes and Questions 163

Chapter 8 · Sentencing for Crimes of Sexual Violence 165
Introduction 165
Punishment Theories 166

Deterrence 166
Retribution 167
Rehabilitation 167

Sentencing Structure in Sexual Violence Cases 168
How Do Courts Decide Sentences?: Racism and Sentencing  

for Sexual Violence 170
Restorative Justice and Crimes of Sexual Violence 179
What Is Restorative Justice? 180
Why Choose Restorative Justice? 181
Conclusion 185

Notes and Questions 185

Chapter 9 · Pornography, Prostitution, and Human Trafficking 187
Introduction 187
Pornography and Prostitution: Definition of Terms 188
Pornography’s Impact on Societal Views of Sexual Violence 188
Developments in Pornography and Obscenity Law 192
The Law of Prostitution 197
Sexual Violence and Human Trafficking of Sex Workers 200
No Easy Solution 203
Conclusion 206

Notes and Questions 206

Chapter 10 · Male Victims of Sexual Violence 209
Introduction 209
Historical Context 210

6274_Vorenberg_Utmost_postqc.indb   106274_Vorenberg_Utmost_postqc.indb   10 12/7/23   3:26 PM12/7/23   3:26 PM



Contents xi

Prison Rape 213
Organizations Where Young Men and Boys Are Vulnerable  

to Sexual Violence 215
Conclusion 217

Notes and Questions 217

Chapter 11 · Federal Law and Sexual Violence: 
Title VII and Title IX 219

Introduction 219
Title VII: Overview 220
Retaliation 224
Title VII in Context: Workplace Sexual Harassment 227
Title IX: Overview 229
What Is Title IX? 230
Recent Developments Under Title IX 231
Title IX in Context: Procedures for Campus Sexual Assault 233
Title IX Enforcement of Campus Sexual Assault Protections:  

Issues and Critiques 235
The Due Process Red Herring 246
Conclusion: What Does the Future Hold for Title IX? 249

Notes and Questions 250

Chapter 12 · Emerging Issues in Sexual Violence 253
Introduction 253
Nonconsensual Pornography 253
“Stealthing” 255
Abortion Bans for Victims of Sexual Violence 256
LGBTQI+ and Sexual Violence 258
Disability: Law of Sexual Assault 260
Sexual Assault in the Military 262
Sexual Assault by Corrections Workers 264
Conclusion 265

Index 267

6274_Vorenberg_Utmost_postqc.indb   116274_Vorenberg_Utmost_postqc.indb   11 12/7/23   3:26 PM12/7/23   3:26 PM



6274_Vorenberg_Utmost_postqc.indb   126274_Vorenberg_Utmost_postqc.indb   12 12/7/23   3:26 PM12/7/23   3:26 PM



xiii

Introduction

“Nature had given her feet and hands with which she could kick 
and strike, teeth to bite and a voice to cry out; all these should 
have been put in requisition in defence of her chastity.”

 — People v. Morrison, 1 Park. Crim. Rep. 625  
(N.Y. Oyer & Terminer 1854)

Why “Utmost Resistance”?
Utmost Resistance became the title of this text when we realized the 

term had meaning and significance beyond just the statutory language 
explicitly applied in rape cases. Historically, the term described what a 
woman had to do to prove she was raped. Unlike every other crime of 
violence, a rape crime could only occur if the victim had “resisted to the 
utmost.” Why? Because the onus for rape was placed on women, who 
were expected to fight, to their deaths if necessary, to protect their chas-
tity. Without proof of utmost resistance, the victim was considered to 
have consented to the conduct. The focus of culpability was on the vic-
tim’s reactions, not the perpetrator’s misconduct. The long-lasting and 
layered societal harm that this standard inflicted is the subject of much 
of this book.

But utmost resistance also represents how change came about — change 
that chipped away at the archaic sexist and racist notions underlying rape 
law. Resistance by enslaved women who risked their lives to reveal their 
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IntroduCtIonxiv

stories of sexual violence; 1 resistance during the Jim Crow era by Black 
activists, including Black women’s groups, who relied on a “tradition of 
testimony and truth-telling that stretched back to slavery”; 2 resistance 
during the feminist movement of the 1970s; resistance by advocates in 
indigenous communities fighting to shed light on and reduce sexual vio-
lence; resistance by Asian and Latinx women and members of the 
LGBTQI+ community who have fought back against stereotyping and 
fetishization that puts them at high risk of sexual violence; resistance by 
Tarana Burke, who founded the #MeToo movement; and resistance by 
survivors who were inspired by #MeToo to reveal their victimization. 3 
These are just a few powerful examples of a series of resistance efforts that 
have been employed to bring needed changes to laws that for centuries 
have failed to protect victims of sexual violence.

First, if you’re reading this text, thank you. It’s an indication that you 
are interested in the subject and willing to learn about topics that are 
hard to study. Second, we know that some people reading this book are 
victims of sexual violence or have a personal experience with sexual vi-
olence. That you have signed on to read and study the subject is an act 
of courage.

Why Did We Write This Book?
We are three law professors with backgrounds in prosecution, crimi-

nal public defense, women’s studies, and corrections. We are cisgender 
women who have experienced sexual violence and harassment ourselves. 
The idea for the book came after we taught a course to undergraduate 
students about sexual violence. As we put together materials for the class, 
we realized that there was no comprehensive textbook that covered the 
history and the law of sexual violence along with other societal influ-

1. Danielle L. McGuire, At the Dark End of the Street: Black Women, Rape, 
and Resistance — A New History of the Civil Rights Movement from Rosa 
Parks to the Rise of Black Power XIX (2011); Harriet A. Jacobs, Life of a Slave 
Girl (1987); Crystal N. Feimster, Southern Horrors, Women and the Politics 
of Rape and Lynching 89 (2009).

2. McGuire, supra note 1 at 35.
3. Tarana Burke, Unbound: My Story of Liberation and the Birth of the Me 

Too Movement 224 (2021).
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IntroduCtIon xv

ences that helped to shape sexual violence law. While there are a multi-
tude of scholars, writers, and activists who have written about sexual 
violence (and we have cited many of them), we saw that no one had yet 
written a textbook that brought together a range of topics all focused on 
educating the reader about the law of sexual violence in the United States 
and how the law developed to where it is today. In deciding to write a 
book to fill this void, we wanted to include coverage of sexual violence in 
different contexts, such as that occurring in indigenous communities 
and the LGBTQI+ community as well as that involving male victims.

We know that our decision to write this book comes with risk. Stu-
dents, scholars, and activists will assuredly find holes in our coverage 
and gaps in our perspective. We look forward to receiving input, new 
ideas, corrections, and (hopefully) positive feedback from our readers. 
The next edition of this text will be better for it.

What Can You Expect?
The book is structured to first cover foundational topics before mov-

ing on to specific aspects of sexual violence law. The book topics gener-
ally go from early sexual violence law to modern law. Most chapters have 
questions and additional notes at the end. These are designed to spark 
deeper thinking or to flag important but adjacent issues.

Chapter 1 begins with a quick primer on how to read and under-
stand the law. For law students, this chapter will be a review; for others, 
the information will provide context on how statutes are organized and 
how common law is made. This book focuses specifically on statutes 
prohibiting crimes of sexual violence, and it’s helpful to see how the 
laws are broken down to address a variety of factual situations and 
grades of seriousness.

Chapter 2 covers the history of sexual violence law in the United 
States. This chapter, by necessity, explains the sexism and racism that 
framed laws prohibiting rape. Current law, though much advanced, is 
still rooted in enslavement, white supremacy, and patriarchy. Vestiges of 
those forces remain in sexual violence law today. The background pro-
vided will help to put into perspective laws discussed in later chapters, 
such as Chapter 6 on sexual violence and prosecution, where the rela-
tively recent development of rape shield laws — provisions that prevent 
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victims from being questioned about their sexual history — is explained. 
Their origins are rooted in early notions that a woman’s chastity is con-
nected to her credibility.

The next two chapters look at specific laws relevant to sexual violence. 
Chapter 3 on force and Chapter 4 on consent together cover the culpable 
conduct constituting sexual assault and rape. The former chapter exam-
ines the historical background of force as the main element of rape and 
tracks its development through current law. The latter reviews where we 
are today and discusses “yes means yes” and affirmative consent laws.

Chapter 5’s discussion of media and sexual violence may seem like a 
departure in a book about the law, but the reality is that media coverage 
and pop culture influence us all, including stakeholders such as judges, 
jurors, prosecutors, and police. It’s true that we can’t always know for 
sure when media has influenced the law or vice versa, or whether they 
have influenced each other. But there’s little doubt that how sexual vio-
lence is reported and conveyed to society plays a role in how the legal 
system reacts. This chapter was the subject of many additions and edits 
due to the ever- and rapidly changing sexual assault stories in the media. 
It is as up to date as possible as of the time of this writing.

Chapter 6 on sexual violence and prosecution focuses on examples of 
more recent developments aimed at protecting victims’ privacy. It also 
covers topics such as rape trauma syndrome and repressed memory ev-
idence, among others. Chapter 7 addresses the topic of children and 
sexual violence. It examines special carve-outs in the law intended to 
protect children, including laws related to statutory rape, as well as cri-
tiques of these laws. As noted throughout the text, some of the topics 
covered could easily fill a whole book, and this chapter is certainly one 
of them.

Chapter 8 on sentencing shifts the focus to perpetrators. It looks at 
the nature of sentencing and which forces are at play when judges issue 
sentences in rape and sexual assault cases. It also examines restorative 
justice, a relatively recent movement that is just beginning to be consid-
ered in cases of sexual assault.

No book about sexual violence would be complete without a chapter 
on pornography and sex work because both topics have been integral to 
shaping law and societal attitudes toward sexual violence. Chapter 9 
contains substantial information and statistics so that the reader can 
better appreciate just how influential the sex industry is on our culture.
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Chapter 10 discusses male victims of sexual violence. While data tells 
us that most rape and sexual assault victims are women, the rate of sex-
ual violence perpetrated against male victims is significant. Additionally, 
the statistics undoubtably do not reflect actual numbers, as men are even 
more reluctant to report victimization than are women. The chapter also 
examines the terrible harm of prison rape as well as recent programs 
aimed at reducing its incidence.

Chapter 11 provides an overview of two federal civil statutes, Title 
VII and Title IX. Their evolution and application acknowledge the neg-
ative effects of sexual assault and sexual harassment in the workplace 
and in educational settings.

Chapter 12 flags what we call “emerging issues.” The underlying 
conduct covered is not necessarily new, but awareness of and new laws 
designed to address the conduct are more recent. For example, the 
chapter looks at technology-based crimes like non-consensual por-
nography, which is the distribution of sexually explicit images without 
their subjects’ consent. It also examines sexual violence and victims 
with disabilities.

What We Hope You Take Away
In addition to our pedagogical reasons for creating this textbook, we 

were also motivated to write it because we believe that knowledge is 
power, and power is a vehicle for change. Perhaps taking a course on 
sexual violence and reading this textbook will become a catalyst for stu-
dents (or anyone who reads the text) to want to use their foundational 
understanding of the problem to effect change. Whether you’re a future 
lawyer, police officer, judge, prosecutor, defense attorney, advocate, pol-
itician, or ordinary citizen, we hope the information we provide here 
will generate new ideas, discussion, motivation, and innovation that re-
sult in reducing sexual violence.
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