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Introduction

Appellate advocacy is often viewed through an aura of nobility and intel-
lectual challenge. Think of the movies and television shows that depict a lone
advocate standing before a panel of esteemed judges, passionately arguing on
behalf of a deserving client. In popular culture, appellate practice is typically
portrayed as a high-stakes, dramatic showdown between advocates and
jurists.

However, the reality of appellate practice is more nuanced. While it can be
a noble pursuit, it can also be routine, even unappreciated. Yet appellate prac-
tice remains both a vital component of the U.S. legal system and a laudable
career goal. Effective appellate advocates play a crucial role in representing
clients while ensuring adherence to high ethical standards and the rule of law.

For law students, studying appellate advocacy offers a unique opportunity
to hone written and oral advocacy skills. Developing expertise in appellate
advocacy can enhance your ability to analyze complex legal issues, craft per-
suasive arguments, and communicate effectively with judges, clients, and col-
leagues.

For practicing lawyers, appellate advocacy presents a chance to refine skills,
expand knowledge, and make a meaningful impact. Even those who practice
appellate law only on a pro bono basis want to deliver their best performance.
Career appellate practitioners can also benefit from exploring new perspec-
tives and best practices.

This textbook aims to demystify the appellate process by providing a com-
prehensive guide to the art and practice of appellate advocacy. Through a
combination of theoretical foundations and practical advice, this book
explores the intricacies of appellate practice and empowers you to become a
more effective advocate.

xvii



xviii Introduction

Why choose this book?

Contemporary Appellate Advocacy is a comprehensive textbook designed
to teach the fundamentals of appellate advocacy to law students and lawyers.
This book aims to be a practical, relatable, and engaging guide to the art and
science of appellate advocacy.

Contemporary Appellate Advocacy stands out from other textbooks due to
its:

o Practical approach, making complex concepts accessible and
easy to understand

« Emphasis on ethics and technology, reflecting the evolving
nature of appellate practice

o Direct discussions of professionalism and bias, promoting
self-awareness and effective advocacy

o Reliance on disciplines outside the law, such as psychology,
economics, and social science, to teach concepts relating to
persuasion

« Modern approach to writing style and grammar, eschewing
old-fashioned rules in favor of a more conversational style

Based on these qualities, Contemporary Appellate Advocacy is a suitable
text for a wide variety of audiences. You'll find this book to be useful, whether
you are:

o New to appellate practice and seeking a comprehensive introduction
o Looking to sharpen your writing skills and improve your advocacy

o Interested in understanding the psychology of persuasion and effective
legal writing

o Teaching appellate advocacy and seeking a valuable resource for your
students

« DParticipating in a moot court program or clerking for a judge

The practical nature of this text extends beyond these pages. For one, both
authors bring a wealth of real-world expertise and practical wisdom to these
pages. Ann Ching is an experienced lawyer and a full-time law professor. Even
throughout her teaching career, Professor Ching has continued to serve as a
part-time judge, a volunteer appellate attorney for veterans, and a volunteer
ethics lawyer for the State Bar of Arizona. David Gass is a seasoned judge,
having served on the trial bench of the Arizona Superior Court and as an
appellate judge for the Arizona Court of Appeals, Division One. Judge Gass is



Introduction Xix

nationally recognized for his excellence in teaching judges and lawyers the
finer points of written and oral advocacy.

Using Contemporary Appellate Advocacy
to enhance your skills

This book is designed to support your goals and enhance your skills in
appellate advocacy. It can be used as a:

o Primary textbook for appellate advocacy courses

o Supplemental resource for moot court programs or
clerkships

 Reference guide for practicing lawyers seeking to improve
their skills

The way you approach this book will be guided by your purpose in using it.
In terms of structure, this book is divided into five parts:

1. Introduction to Appellate Advocacy

2. Constructing Appellate Briefs

3. A Contemporary Advocate’s Guide to Persuasive Writing
4. Oral Argument: Strategies for Success

5. Special Considerations (including legal technology, moot
court, and clerkships)

If you're a teacher adopting this book as a primary text, then you’ll want to
assign chapters of the book in a way that best fits your lesson plans. For exam-
ple, you may want students to draft only the appellate argument before turn-
ing in a full brief. If so, then you’ll want to skip the chapter on other parts of
the appellate brief early in the semester, returning to that material after the
first draft. Or perhaps youd prefer to discuss the ethics of appellate practice at
the midpoint of the semester, rather than at the beginning. Although the eth-
ics chapter is in Part 1, you could easily assign it later in the semester without
sacrificing meaning or context. The Teacher’s Manual provides a sample sylla-
bus in addition to exercises and other materials.

If you're a student using this book as either a primary or supplementary
textbook for an appellate advocacy class, you have several options. You can
certainly follow your teacher’s syllabus, reading the material as assigned. But
given the manageable length and readability of this text, you could also choose



XX Introduction

to read ahead and focus on parts that interest you most. So, for example, if
youd like to start your semester reading about the psychology of persuasion,
you could skip to Part 3.

Practicing lawyers, even those with significant experience, can also benefit
from this text. If youre an experienced appellate lawyer, then perhaps you can
skim or skip some of the foundational chapters on the appellate process or the
different parts of an appellate brief. However, you’ll likely learn something
new in the other chapters, especially with regard to technology-related topics
like formatting briefs for text-to-speech, using legal analytics and generative
artificial intelligence tools, and the ethical considerations for lawyers seeking
to adopt new legal technology.

Regardless of your purpose in using Contemporary Appellate Advocacy,
thank you for taking the time to read and engage with this text. We're confi-
dent it will help you gain a deeper understanding of the complexities of appel-
late practice, enabling you to become a more effective and persuasive advocate.

Ann Ching

Clinical Professor of Law

Arizona State University

Sandra Day O’Connor College of Law

David B. Gass

Chief Judge

Arizona Court of Appeals
Division One
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