
Military Justice

Fidell_MilitaryJustice4e_f2.indb   1Fidell_MilitaryJustice4e_f2.indb   1 6/21/23   1:59 PM6/21/23   1:59 PM



Fidell_MilitaryJustice4e_f2.indb   2Fidell_MilitaryJustice4e_f2.indb   2 6/21/23   1:59 PM6/21/23   1:59 PM



Military Justice
Cases and Materials

fourth edition

Eugene R. Fidell
Visiting Lecturer in Law, Yale Law School

Lieutenant Commander, U.S. Coast Guard Reserve (Retired)

Brenner M. Fissell
Associate Professor of Law, Charles Widger School of Law,  

Villanova University

Franklin D. Rosenblatt
Assistant Professor of Law, Mississippi College School of Law

Lieutenant  Colonel, Judge Advocate General’s Corps,  
U.S. Army (Retired)

Dwight H.  Sullivan
Professorial Lecturer in Law, George Washington  

University Law School
 Colonel, U.S. Marine Corps Reserve (Retired)

Carolina Academic Press
Durham, North Carolina

Fidell_MilitaryJustice4e_f2.indb   3Fidell_MilitaryJustice4e_f2.indb   3 6/21/23   1:59 PM6/21/23   1:59 PM



Copyright © 2023
Carolina Academic Press, LLC
All Rights Reserved

ISBN 978-1-5310-2671-4
eISBN 978-1-5310-2672-1
LCCN 2023938635

Carolina Academic Press
700 Kent Street
Durham, North Carolina 27701
(919) 489-7486
www.cap-press.com 

Printed in the United States of America

Fidell_MilitaryJustice4e_f2.indb   4Fidell_MilitaryJustice4e_f2.indb   4 6/21/23   1:59 PM6/21/23   1:59 PM



This book is dedicated to our families, teachers, students, colleagues at the bar,  
and comrades- in- arms. We have learned from them all. It is also dedicated to  

the current and  future judge advocates, judges, commanders, and  political leaders  
on whose wisdom, learning, good sense, and dedication to American values  
public confidence in the administration of military justice rests. Fi nally, and  
above all, it is dedicated to the military personnel whose courage and  service  

are critical to national security and the preservation of democracy.

Fidell_MilitaryJustice4e_f2.indb   5Fidell_MilitaryJustice4e_f2.indb   5 6/21/23   1:59 PM6/21/23   1:59 PM



Fidell_MilitaryJustice4e_f2.indb   6Fidell_MilitaryJustice4e_f2.indb   6 6/21/23   1:59 PM6/21/23   1:59 PM



vii

Contents

Table of cases xv
Acknowl edgments xvii
Foreword xix
Preface xxi
Introduction xxv

Chapter 1 • Personal Jurisdiction 3
1.1  Constitutional, Statutory and Regulatory Provisions 3
1.2  Military Personnel 4

Sommacal v. Chief Auditor of the Army and Confederal Military 
Department 5

1.3  Civilians 9
1.3.1 Veterans and Retirees 9

Lord Sackville’s Case 9
United States ex rel. Toth v. Quarles 10
Larrabee v. Del Toro 20
Notes and Questions 40

1.3.2 Dependents 41
Reid v. Covert 41
The Queen v. Martin 50
Martin v. United Kingdom 58
Notes and Questions 59

1.3.3 Civilian Personnel and Contractors 60
United States v. Ali 60
Notes and Questions 86

1.3.4 Other Civilians 86
Duncan v. Kahanamoku 86
Military Extraterritorial Jurisdiction Act of 2000 99
Notes and Questions 101

1.4  International  Human Rights 102
General Comment No. 32 102
Notes and Questions 102

Chapter 2 • Subject  Matter Jurisdiction 105
2.1  Statutory and Regulatory Provisions 105

Manual for Courts- Martial, United States (2019) 105
Mas sa chu setts Code of Military Justice 106

Fidell_MilitaryJustice4e_f2.indb   7Fidell_MilitaryJustice4e_f2.indb   7 6/21/23   1:59 PM6/21/23   1:59 PM



viii CONTENTS

Oklahoma Uniform Code of Military Justice 106
Philippines, Republic Act No. 7055 107
Canada, Code of  Service Discipline 107
Israel, Military Justice Law, 1955 107

2.2   Service Connection 108
Solorio v. United States 108
Notes and Questions 121
R. v. Moriarity 123
Notes and Questions 134

2.3  Civil Offenses 138
Stillman v. H.M. The Queen 138
Ogwang v. Uganda 155
Notes and Questions 158

2.4  International  Human Rights 160
Draft Princi ples Governing the Administration of Justice Through 

Military Tribunals 160
Sentence No. C-358/97 160
Notes and Questions 161

Chapter 3 • Military Crimes and Defenses 165
3.1  Military Crimes 166

3.1.1 Misbehavior Before the  Enemy 166
Uniform Code of Military Justice, United States 166
United States v. Bergdahl 167
Notes and Questions 170

3.1.2 Dereliction, Negligence and Maltreatment 170
Uniform Code of Military Justice, United States 170
Military Discipline Code, South Africa, 1999 170
Naval Discipline Act, Australia, § 19(a) 170
Criminal Code of the Federal Demo cratic Republic of Ethiopia,  

Title III, Military Crimes and Crimes Against the Defense Forces  
and the Police 171

Notes and Questions 171
Quinn v. Chief of Army 173
United States v. Carson 175
Case of First Sergeant Juan Carlos 181
Notes and Questions 189

3.1.3 Disorderly and Discrediting Acts 191
Uniform Code of Military Justice, United States 191
Defence Force Discipline Act, 1982, New Zealand 191
Parker v. Levy 191
Notes and Questions 202
United States v. Rogers 206
Notes and Questions 208

3.1.4 Disobedience 211
R. v. Kipling 211

Fidell_MilitaryJustice4e_f2.indb   8Fidell_MilitaryJustice4e_f2.indb   8 6/21/23   1:59 PM6/21/23   1:59 PM



 CONTENTS ix

Notes and Questions 213
3.2  Military Defenses 214

3.2.1 Superior  Orders 214
Military Penal Code, Austria 214
Military Criminal Code, Denmark, 1973 214
United States v. Calley 214
Notes and Questions 222
United States v. Smith 223
Notes and Questions 229

3.2.2 Necessity 232
United States v. Washington 232
Notes and Questions 236

Chapter 4 • Constitutional Rights 239
4.1  Freedom of Speech 239

Parker v. Levy 241
Notes and Questions 246
United States v. Mason 248
United States v. Wilcox 253
Notes and Questions 266

4.2   Free Exercise of Religion 267
Manual for Courts- Martial, United States (2019)  267
United States v. Burry 268
Notes 271
United States v. Sterling 271
Note and Questions 276
Lieutenant (N) G.D. Scott v. H.M. The Queen 277
Note and Questions 279

4.3  The Right to Privacy 279
United States v. Marcum 280

4.4  Freedom of Association 285
Membership in Military  Unions,  Organizing of Military  Unions,  

and Recognition of Military  Unions Prohibited 285
Note 287
Walter M. Hudson, Racial Extremism in the Army 289
 Handling Dissident and Protest Activities Among Members of  

the Armed Forces 291
Notes and Questions 295

Chapter 5 • The Military Jury 297
5.1  The Court- Martial Panel 298

5.1.1 Statutory and Regulatory Framework 298
5.1.2 Differences Between the Court- Martial Panel and the Civilian Jury 298

Loving v. Hart 298
Question and Note 300

5.2  Se lection of Members by the Convening Authority 301

Fidell_MilitaryJustice4e_f2.indb   9Fidell_MilitaryJustice4e_f2.indb   9 6/21/23   1:59 PM6/21/23   1:59 PM



x CONTENTS

5.2.1 Preemptive Effect of the Statute 301
United States v. Bartlett 301
United States v. Kirkland 305
Notes and Questions 307

5.2.2 Court Stacking 310
United States v. Smith 310
Notes and Questions 320

5.2.3 Supervisors and Supervisees 323
United States v. Wiesen 323
Notes and Questions 330

5.3  (Lack of) Una nim i ty 334
United States v. Pritchard 334
Notes and Questions 339

Chapter 6 • Judicial  Independence and Unlawful Influence 343
6.1  Statutory and Regulatory Provisions 343

Manual for Courts- Martial, United States (2019 ed.) 343
6.2  Systemic Structure and  Independence 344

Findlay v. United Kingdom 344
Cooper v. United Kingdom 355
Notes and Questions 362

6.3  Terms of Office and Judicial  Independence 363
R. v. Généreux 363
Weiss v. United States 368
Notes and Questions 373

6.4  Unlawful Influence 387
United States v. Bergdahl 387
Notes and Questions 414

Chapter 7 • The Prosecution Function 417
7.1  Disposition Authority 417

Dan Maurer, What the FY 2022 NDAA Does, and Does Not Do,  
to Military Justice 417

Philip D. Cave, Don Christensen, Eugene R. Fidell, Brenner M. Fissell  
& Dan Maurer, The Division of Authority Between the Special Trial 
Counsel and Commanders  Under the Uniform Code of Military  
Justice: Planning Now for the Next Phase of Reform 423

Eugene R. Fidell, The Military Justice Provisions of the National  
Defense Authorization Act for Fiscal Year 2023 430

Uniform Code of Military Justice, article 24(a) 431
Notes and Questions 433

7.2  Disposition Considerations 434
Non- Binding Disposition Guidance 434
Notes and Questions 437

7.3  Role of the Prosecutor 437

Fidell_MilitaryJustice4e_f2.indb   10Fidell_MilitaryJustice4e_f2.indb   10 6/21/23   1:59 PM6/21/23   1:59 PM



 CONTENTS xi

Rule for Courts- Martial 502(d)(4) 438
United States v. Voorhees 438
Note and Questions 443

Chapter 8 • Professional Responsibility and Judicial Conduct 445
8.1  Licensing 445

United States v. Steele 445
Notes and Questions 448

8.2  Regulation 450
Rules of Professional Conduct for  Lawyers 450
Notes and Questions 451
Rules of Professional Conduct for  Lawyers 453
Notes 459
United States v. Cain 461
Notes and Questions 470
United States v. Hutchins 474
Note 477
United States v. Diamond 477
United States v. Meek 480
Note 483
Statement on Civilian Attorney Participation as Defense Counsel  

in Military Commissions 483
Note 485

8.3  Judicial Conduct 486
United States v. Quintanilla 486
Hasan v. Gross 491
In re Al- Nashiri 494
Questions 510
Disqualification of Certain Reservists from Serving as Judges 510
Questions 511

Chapter 9 • Punishment 513
9.1  Sentencing 513

9.1.1 Prescribing the Maximum Authorized Sentence 515
Notes and Questions 515

9.1.2 Sentencing Procedures 515
9.1.2.1 Adversarial Sentencing 515

United States v. Green 515
Rule for Courts- Martial 1001, Draft ers’ Analy sis 516
Rule for Courts- Martial 1001(c) 516
United States v. Barker 518

9.1.2.2 Plea Agreements 522
Uniform Code of Military Justice article 53a 522
Rule for Courts- Martial 705(e)(3)(B) 523

9.1.3 Sentencing Princi ples 524

Fidell_MilitaryJustice4e_f2.indb   11Fidell_MilitaryJustice4e_f2.indb   11 6/21/23   1:59 PM6/21/23   1:59 PM



xii CONTENTS

Uniform Code of Military Justice article 56(c) 524
9.1.4 Authorized Punishments 524

Rule for Courts- Martial 1003(b) 524
9.1.5 Unique Military Punishments 526

Uniform Code of Military Justice article 55 526
United States v. Rush 527
Notes and Questions 530

9.1.6 The Military Death Penalty 532
Loving v. United States 532
Notes 534
Kennedy v. Louisiana 535
Notes and Questions 538
Loving v. Hart 539
Notes 540

9.1.7 Collateral Consequences of Court- Martial Sentences 541
Military Judges’ Benchbook 541
Notes 542

9.2  Executive Branch Clemency 543
Robertson v. Gibson 543
Notes 551
Issuing Several  Pardons, President Trump Intervenes in  

Proceedings of U.S. Troops Charged or Convicted of Acts  
Amounting to War Crimes 552

Notes and Questions 555

Chapter 10 • Appellate and Collateral Review 557
10.1  Military Appellate Review Princi ples 558

Draft Princi ples Governing the Administration of Justice through  
Military Tribunals 558

Note 558
10.2  Command Review 559

Questions 559
10.3  Appellate Review 559

10.3.1 Review by the Courts of Criminal Appeals 559
Notes and Questions 559
United States v. Kelly 561

10.3.2 Review by the Court of Appeals for the Armed Forces 564
Notes and Questions 564

10.3.3 Review by the United States Supreme Court 565
28 U.S.C. § 1259 565
Ortiz v. United States 565
Questions 589
Eugene R. Fidell, Brenner M. Fissell & Philip D. Cave, Equal  

Supreme Court Access for Military Personnel: An Overdue  
Reform 589

Notes and Questions 597

Fidell_MilitaryJustice4e_f2.indb   12Fidell_MilitaryJustice4e_f2.indb   12 6/21/23   1:59 PM6/21/23   1:59 PM



 CONTENTS xiii

10.4  Collateral Review in the Federal Courts 599
Thomas v. United States Disciplinary Barracks 599
Notes and Questions 603

Chapter 11 • Summary and Nonjudicial Proceedings 605
11.1  Nonjudicial Punishment 606

11.1.1 Historical Perspective 606
Robert Graves, Good- bye to All That (1929) 606
Herman Melville, White- Jacket, or The World in a Man- of- War (1850) 607

11.1.2 Con temporary Practice 608
Nonjudicial Punishment Procedure 609
Peter Lucier, Enlisted Justice: You Know, No One Talks About It,  

But This is the Real Military. And the Impor tant  Thing is,  
It Always  Will Be 619

Center for  Human Rights and Global Justice,  Human Rights First,  
and  Human Rights Watch, By the Numbers: Findings of the  
Detainee Abuse and Accountability Proj ect (2006) 621

United States v. Edwards 623
Notes and Questions 629

11.2  Summary Courts- Martial 631
Middendorf v. Henry 631
Notes and Questions 645

11.3  Model Princi ples for Summary Proceedings 646
2019 Yale Draft Princi ples for Military Summary Proceedings 646
Questions 650

Chapter 12 • Military Commissions 651
16.1  Historical Background 652

Ex parte Milligan 652
Note and Question 657

16.2  Post- September 11, 2001, Military Commissions 658
Hamdan v. Rumsfeld 658
Notes and Questions 685
Letter from Attorney General Eric H. Holder, Jr. to Senator Mitch 

McConnell 687
Notes and Questions 691
Theodore B. Olson, It’s Time to Resolve the Cases of the Guantanamo 

Detainees 694

Appendix 697
Draft Princi ples Governing the Administration of Justice Through 

Military Tribunals 697
Princi ples Governing the Administration of Justice Through  

Military Tribunals 705

Index 725

Fidell_MilitaryJustice4e_f2.indb   13Fidell_MilitaryJustice4e_f2.indb   13 6/21/23   1:59 PM6/21/23   1:59 PM



Fidell_MilitaryJustice4e_f2.indb   14Fidell_MilitaryJustice4e_f2.indb   14 6/21/23   1:59 PM6/21/23   1:59 PM



xv

Ainsworth v. United Kingdom, 190
Re Colonel Aird; Ex parte Alpert, 122
In re Al-Nashiri, 494

Case of First Sergeant Juan Carlos, 181
Confederazione Generale Italiana del 

Lavoro (CGIL) v. Italy, 287
Cooper v. United Kingdom, 355
Correa Belisle v. Argentina, 161

Duncan v. Kahanamoku, 86

Findlay v. United Kingdom, 322, 344

Goldman v. Weinberger, 271
Grieves v. United Kingdom, 597

Hamdan v. Rumsfeld, 651, 658
Hasan v. Gross, 491

Jaloud v. The Netherlands, 382

Kennedy v. Louisiana, 535

Lane v. Morrison, 122
Larrabee v. Del Toro, 20
Lieutenant (N) G.D. Scott v. H.M. The 

Queen, 277
Lord Sackville’s Case, 9
Loving v. Hart, 298, 539
Loving v. United States, 136, 532, 539

MacKay v. Regina, 121
Martin v. United Kingdom, 58, 300
Matusheskie v. H.M. The Queen, 222
Middendorf v. Henry, 631
Mikhno v. Ukraine, 378
Ex parte Milligan, 652
Misick v. The Queen, 383

O’Callahan v. Parker, 110, 112, 113, 114, 
115, 116, 136, 246

Ogwang v. Uganda, 155
Ortiz v. United States, 565

Parker v. Levy, 191, 202, 207, 241, 246
Private R v. Cowen, 122

The Queen v. Bannister, 208 
The Queen v. Martin, 50
Quinn v. Chief of Army, 173

R. v. Généreux, 321, 363
R. v. Kipling, 211
R. v. Moriarity, 123
R. v. Ross, 40
R. v. Wisely, 213
RB (Algeria) v. Secretary of State for the 

Home Department, 362
Reid v. Covert, 41
Relford v. Commandant, U.S. 

Disciplinary Barracks, 119, 120, 134, 
135, 136

Request for Constitutional Review of 
Art. 53 § 1 of the Military Criminal 
Act (Kim Min), 541

Robertson v. Gibson, 543

Sanford v. United States, 340
Schick v. Reed, 552
Sekoati v. President of the Court 

Martial, 373
Sentence No. C-358/97, 160
Solorio v. United States, 108, 136
Sommacal v. Chief Auditor of the 

Army And Confederal Military 
Department, 5

Soriano v. Hosken, 449
Stillman v. H.M. The Queen, 138
Stuart v. Chief of General Staff, 203

Table of Cases

Fidell_MilitaryJustice4e_f2.indb   15Fidell_MilitaryJustice4e_f2.indb   15 6/21/23   1:59 PM6/21/23   1:59 PM



xvi TABLE OF CASES

Thomas v. United States Disciplinary 
Barracks, 599

Timakwe v. President of Court of Senior 
Military Judge and Others, 375

Tyvanchuk v. Belarus, 59

United States v. Ali, 60, 101
United States v. Bagstad, 332
United States v. Barker, 518
United States v. Bartlett, 301
United States v. Bergdahl (2019), 167
United States v. Bergdahl (2020), 387
United States v. Blair, 266
United States v. Brown (1996), 246
United States v. Brown (2018), 237
United States v. Burry, 268
United States v. Cain, 461
United States v. Calley, 214
United States v. Carson, 175
United States v. Diamond, 477
United States v. Edwards, 623
United States v. Gleason, 205
United States v. Green, 515
United States v. Huet-Vaughn, 231
United States v. Hutchins, 474
United States v. Kelly, 561
United States v. King, 511
United States v. Kirkland, 305
United States v. Marcum, 280

United States v. Mason, 248
United States v. Matthews, 534
United States v. Meek, 480
United States v. New, 230
United States v. Nguyen, 472
United States v. Olinger, 236
United States v. Phillips, 209
United States v. Pritchard, 334
United States v. Quintanilla, 486 
United States v. Rogers, 206
United States v. Rush, 527
United States v. Sadinsky, 204
United States v. Smith (1988), 310
United States v. Smith (2010), 223
United States v. Steele, 445
United States v. Sterling, 271
United States v. Sullivan, 308
United States v. Tolkach, 213
United States v. Tucker, 204
United States v. Vorhees, 438, 483
United States v. Washington, 232
United States v. Wiesen, 323
United States v. Wilcox, 210, 253
United States ex rel. Toth v. Quarles, 10

Weiss v. United States, 368
White v. Director Military 

Prosecutions, 122

Fidell_MilitaryJustice4e_f2.indb   16Fidell_MilitaryJustice4e_f2.indb   16 6/21/23   1:59 PM6/21/23   1:59 PM



xvii

Acknowl edgments

We thank the many friends who, over the years, have encouraged this proj ect, 
starting with, but not  limited to, Michael F. Noone, Kevin J. Barry, Patricia M. Wald, 
Robinson O. Everett, Harold Hongju Koh, and Keith Moore.

We also gratefully acknowledge the following for their generous permission to 
include materials in this book:

Portrait of King George III, Studio of Sir William Beechey (ca. 1800), 
©  National Portrait Gallery, London: reproduced by permission of the 
National Portrait Gallery.
Philip D. Cave, Don Christensen, Eugene R. Fidell, Brenner M. Fissell & Dan 
Maurer, The Division of Authority Between the Special Trial Counsel and 
Commanders  Under the Uniform Code of Military Justice: Planning Now for 
the Next Phase of Reform, Lawfare, Feb. 28, 2022. Reprinted with the per-
mission of the authors and Lawfare.
Eugene R. Fidell, Brenner M. Fissell & Philip D. Cave, Equal Supreme Court 
Access for Military Personnel: An Overdue Reform, Yale L.J. Forum, May 31, 
2021. Reprinted with the permission of The Yale Law Journal Forum.
Eugene  R. Fidell, The Military Justice Provisions of the National Defense 
Authorization Act for Fiscal Year 2023, Just Security, Jan. 3, 2023. Reprinted 
with the permission of Just Security.
Robert Graves, Good- bye to All That (1929). Reprinted with the per-
mission of Carcanet Press.
Issuing Several  Pardons, President Trump Intervenes in Proceedings of U.S. 
Troops Charged or Convicted of Acts Amounting to War Crimes, 114 Am. J. Int’l 
L. 307 (2020). Reprinted with the permission of Cambridge University Press.
Peter Lucier, Enlisted Justice: You Know, No One Talks About It, But This 
is the Real Military. And the Impor tant  Thing is, It Always  Will Be, FP . com 
(June 9, 2016). Reprinted with the permission of FP . com.
Dan Maurer, What the FY 2022 NDAA Does, and Does Not Do, to Mili-
tary Justice, Lawfare, Dec. 30, 2021. Reprinted with the permission of Dan 
Mauer and Lawfare.
National Institute of Military Justice, Disqualification of Certain Reserv-
ists from Serving as Judges (2022). Reprinted with the permission of the 
National Institute of Military Justice.

Fidell_MilitaryJustice4e_f2.indb   17Fidell_MilitaryJustice4e_f2.indb   17 6/21/23   1:59 PM6/21/23   1:59 PM



xviii ACKNOWLEDGMENTS

National Institute of Military Justice, Statement on Civilian Attorney Par-
ticipation as Defense Counsel in Military Commissions (2003). Reprinted 
with the permission of the National Institute of Military Justice.

Theodore B. Olson, It’s Time to Resolve the Cases of Guantanamo Detainees, 
Wall St. J., Feb. 3, 2023. Reprinted with the permission of the Wall Street 
Journal.

The opinions expressed in this book are solely  those of the authors and do not 
necessarily reflect the views of any government agency or official, law school, or 
nongovernmental  organization.

Fidell_MilitaryJustice4e_f2.indb   18Fidell_MilitaryJustice4e_f2.indb   18 6/21/23   1:59 PM6/21/23   1:59 PM



xix

Foreword

Any course in military justice provides students with a unique opportunity —   to 
learn about the military justice system in the abstract, but also to be exposed to all of 
the ways in which it does (and  doesn’t) depart from the rules, procedures, and con-
stitutional protections of civilian criminal prosecutions in order to serve its distinct 
functions and purposes. In that re spect, the study of military justice also provides 
both experts and novices alike with a fascinating opportunity to consider the uni-
verse of  legal issues military prac ti tion ers confront on a daily basis through some-
thing of a looking glass —   and to assess which commonalities and which departures 
make more (and less) sense.

And as much as that’s always been the nature of courses in military justice, recent 
events make  those inquiries only that much more essential —   with Congress for the 
first time taking authority away from commanders in sexual assault and vari ous 
other offenses committed  after December  27, 2023; with the rise of the so- called 
“short martial,” and the debate over  whether ser vicemembers have a constitutional 
right to be tried by a panel for serious offenses; with lingering questions about non- 
unanimous convictions in the military  after and in light of the Supreme Court’s 
2020 ruling in Ramos v. Louisiana; with a battery of challenges to the scope of Arti-
cle 134; and with the military’s continuing efforts, in any number of re spects, to 
provide unique protections and procedural rights to victims of sexual assault.

In my foreword to the previous edition of this venerable, accessible, and im mensely 
useful casebook, I bemoaned the lack of attention that military justice receives —   
from the Supreme Court; from Congress; from law schools; and from  legal scholars. 
Events in the intervening years have only underscored why we all  ought to be paying 
more attention to the  legal issues the military confronts on a regular basis —   while 
also revealing the continuing dearth of engagement from  those who have much to 
learn about this “other” body of federal law, which is to say all of us.

To that end, this fourth edition folds recent developments into a broader study 
of military justice that includes both the doctrinal weeds and the top- level debates. 
Thus, the book takes account of the significant changes Congress has passed in 
recent years; Ortiz v. United States —   the 2018 ruling cementing the structural rela-
tionship between the court- martial system and the Supreme Court; developments 
in the area of unlawful influence; greater focus on non- judicial punishment (NJP), 
which, in sheer numbers, occupies an ever- larger place in the U.S. military justice 
system; and developments from a host of foreign and international tribunals to pro-
vide a thought- provoking comparative perspective.
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xx FOREWORD

All the while, the new edition of the casebook retains the prior iterations’ thought- 
provoking focus on the broader, fundamental questions undergirding the entire 
proj ect of military justice. Why does military justice continue to be a necessary 
institution in con temporary national  legal systems, and how does the answer to that 
question bear upon the specific rules and regulations that govern its exercise? Rea-
sonable  people  will disagree on the answers to  these questions; the fourth edition of 
Military Justice: Cases and Materials arms its readers with every thing they should 
need to formulate their own responses.

STEPHEN I. VLADECK
Charles Alan Wright Chair in Federal Courts
University of Texas School of Law
Austin, Texas
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xxi

Preface

The views expressed below are mine alone and are not attributable to the U.S. 
Court of Appeals for the Armed Forces or Notre Dame Law School.

Military justice —   the combination of disciplinary practices within the military 
chain of command and the panoply of judicial review of  those practices, as this text-
book is entitled —   has the potential to affect the lives of over 3.7 million active duty, 
selected reserves, and active component retirees of the Armed Forces. And it poten-
tially affected an untold number of veterans that fall into none of  those categories. 
Yet the subject is rarely found in law school curricula and remains  little understood 
outside of the military. That is both unfortunate and misguided, as the military has 
often served as an instrument for social change; and issues that arise in the mili-
tary justice system often reflect what is happening in society as a  whole, albeit in a 
domain that is, and should remain, distinct.

Why? For one, military law was historically seen as a backwater; “harsh law,” 
Reid v. Covert, 354 U.S. 1, 38 (1957); a “rough form of justice.” Id. at 35. Even  after the 
passage of the Uniform Code of Military Justice (UCMJ) and its attendant reforms, 
military justice generally remained the province of judge advocates, convening 
authorities, military defendants, and an exceedingly small cadre of scholars. Despite 
the fascinating issues of jurisdiction, separation of powers, constitutional law, and 
constitutional criminal procedure the military justice system pre sents, the field was 
seen to contribute  little to broader jurisprudence or the  legal acad emy. Military jus-
tice was “diff er ent,” so what is the point? To the extent they  were offered outside of 
the  Service Academies, courses focused, generally and anecdotally, more on how to 
practice law in the military, rather than on military justice writ large. While  those 
concepts are related, they remain distinct, though  there is a constituency and a place 
for both classes.

The fourth edition highlights, and renders accessible to the reader, the most press-
ing issues in the military justice system. The prominent scholars responsible for this 
book pre sent unique insights into the way in which constitutional issues play out in 
the military context. This edition furnishes information necessary to understand the 
relevant questions; critiques settled law when appropriate; and poses provocative que-
ries about issues that have yet to be resolved. While the authors generally acknowl-
edge what the law is, they sometimes challenge the reader to question  whether that is 
what the law should be. That provocation is what makes for a  great seminar or sym-
posium.  Whether you teach, are a student, write about, practice or judge questions 
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xxii PREFACE

of military law, this book facilitates fruitful discussion of the intricacies of military 
law —    whether in class, at conference, or in court.

As for changes since the last edition, the military justice system has been in the 
public eye of late, most often due to highly publicized issues or cases, or efforts by 
 those outside the system to overhaul and civilianize it in its entirety. I do not sub-
scribe to the notion that any publicity is good publicity, but the generally nega-
tive public discourse has doubtless resulted in additional academic discussion and 
scholarly publications. This casebook recognizes and incorporates many of  those 
issues and dialogues. While truncating content and removing certain materials, the 
fourth edition adds a necessary exploration of the application of the Religious Free-
dom Restoration Act (RFRA) to the military; notes how the Article III courts assess 
claims; and discusses both the related Vaccine Mandate initiated by the Department 
of Defense, and efforts to evade the same by ser vicemembers claiming a religious 
exemption. Similarly, this edition highlights the continued, albeit mutated, spate of 
Unlawful Command Influence (UCI), to include the highly publicized claim of UCI 
by the President of the United States and a sitting United States Senator in the case of 
United States v. Bergdahl. It raises the question of what —   if anything —   can be done 
about politically- motivated attempts to influence the system. Most timely and criti-
cally, it details the significant changes to the military justice system occasioned by 
the curtailment of some of the convening authority’s historic functions and preroga-
tives, and explains what the creation of the new Special Trial Counsel does —   and 
does not —   mean for prac ti tion ers in the system. In short, this edition is a clear expo-
sition of where  things stand. For now. As the prologue pithily explains, the authors 
removed the text of the UCMJ from the book  because more changes are sure to come.

Of course, not every one  will agree with each observation or se lection of mate-
rial. Indeed, I remain skeptical of the myriad cites to foreign law when expounding 
upon subject  matter jurisdiction of the United States UCMJ. So too with the sugges-
tion that  these sources lend credence to the notion that military jurisdiction should 
be truncated and  limited to crimes that require any military nexus other than the 
military status of the accused. Article I, § 8, cl. 14 of the Constitution empowers 
Congress “To make Rules for the Government and Regulation of the land and 
naval Forces.” Congress, pursuant to that constitutional authority, extended courts- 
martial jurisdiction “to try persons subject to [the UCMJ] for any offense made pun-
ishable by [the UCMJ].” 10 U.S.C. § 818. In other words, jurisdiction ultimately turns 
on  whether persons are themselves members “of the land and naval Forces” and 
 whether the act is criminalized by the UCMJ. By overruling O’Callahan v. Parker, 
395 U.S. 258 (1969), in Solorio v. United States, 483 U.S. 435 (1987), the Supreme 
Court did nothing more than restore the constitutional  will of Congress that it had 
previously recognized and affirmed for almost a  century and  later abrogated.

But disagreement, of course, is healthy. It produces better dialogue among schol-
ars in the field. It produces better debate among legislators exercising their consti-
tutional duties. It produces better opinions among judges when it is within their 
constitutional or statutory wheel house. In that re spect, this casebook undoubtedly 
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 will contribute to ongoing debates in the military justice system. And, in turn, Con-
gress may —   as is its constitutional prerogative —   alter the rules regarding UCMJ 
jurisdiction, and the Supreme Court’s jurisdiction over the system, in the same way 
it has revamped the role of the convening authority and created the Special Trial 
Counsel.

In sum, we owe a debt of gratitude to the authors for this timely and unique 
contribution to the field.  Whether one is studying military justice for the first time 
or refreshing one’s recollection  after a decades- long  career in the field,  every reader 
 will find something enlightening in  these pages.

MARGARET A. “MEG” RYAN
Tampa, Florida
J.J. Clynes Endowed Visiting Professor, Notre Dame Law School
 Senior Judge, U.S. Court of Appeals for the Armed Forces
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Introduction

For a subject that is not offered at most American law schools, military justice 
involves a surprising range of deep and enduring  legal and policy issues facing the 
United States. What is the role of constitutional and international law and  human 
rights jurisprudence? How much of the law is made by Congress and how much 
by the President? Is justice achieved? Is public confidence fostered? What role can 
military justice play in restraining and shaping the use of vio lence by states?  Future 
 lawyers, as public citizens, should be concerned with this subject,  because it inevi-
tably raises substantial issues of justice, governance, ethics, and conflict resolution.

This book is mostly about American military justice, but includes materials 
from other  legal systems. As Dean Robert Post of Yale Law School pointed out in 
2011 at a Global Military Appellate Seminar,  there is a convergence in military law 
across national bound aries. He attributed that convergence to global trends  toward 
combined military operations, greater enforcement of  human rights law, and the 
legalization of military operations.  Those trends have brought both national mili-
taries and national military justice systems into closer alignment than in the past. 
Militaries of many countries and regions regularly share battlefields and undertake 
humanitarian missions together. They must harmonize not only military operations 
in the field, but norms and standards for  handling misconduct.

This new era in military justice has created challenges across the spectrum of 
national militaries. The military forces of  European nations have been subjected to 
scrutiny and at times censure by the  European Court of  Human Rights for failing 
to maintain an  independent and impartial military judiciary. The High Court of 
Australia ruled the Australian Military Court unconstitutional in 2009  in a case 
that began with sexualized  horse play among navy recruiters and ended in the dis-
mantling of that country’s system. The United States system has been doubted for 
its  performance in the field in Iraq and  Afghanistan and for its  limited effectiveness 
in deterring sexual crimes but wound up gaining new stature in Ortiz v. United 
States, a landmark 2018 ruling by the Supreme Court. Congress, for its part, has 
paid close attention to the subject, initiating historic reforms in recent years. War 
crimes issues emerged almost immediately  after Rus sia invaded Ukraine in 2022. In 
addition to criminal law and procedure within national militaries, proceedings in 
international tribunals, civilian courts, and the seemingly immortal Guantánamo 
military commissions are likely to keep military justice in the public eye.

This book is neither a treatise nor a how-to manual. Moreover, rather than attempt-
ing a comprehensive review of the field, we have selected for study the most impor tant 
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aspects of con temporary military justice in order to stimulate thinking about how 
military justice relates to core values in a demo cratic society. Must the military be a 
separate society with its own governance and disciplinary machinery? How do the 
exigencies of war and duty alter the balance of rights for ser vicemembers? What 
role should commanders play in criminal investigation, prosecution, and appeal? 
How do personnel policies that require conscription, integration (along lines of 
race, gender, or sexual orientation), or behavioral modification (such as “zero toler-
ance” for sexual and other forms of harassment) affect military crime and punish-
ment? How should military justice draw the line between misconduct that warrants 
the full panoply of procedural protections and misconduct that can be dealt with 
summarily? Are  there unusual policy and fairness issues when a military criminal 
conviction means not only punishment, as in civilian criminal courts, but also the 
loss of employment and pension benefits? During emergencies, does (and must) due 
 process yield before concerns of national (or  human) security? What should be the 
role of military justice in dealing with extremism in the ranks or  resistance to vac-
cination programs such as  those initiated in response to the COVID-19 pandemic? 
Our hope is that this book  will help introduce  these and other dilemmas of military 
law while deepening students’ understanding of criminal law and procedure, com-
parative law, international law, constitutional law, and ultimately, of governance in 
a demo cratic society.

 Because George III’s Articles of War still cast a long shadow over Amer i ca’s 
commander- centric military justice system, we have again included his image.

For easier reading, we have eliminated many citations and footnotes from the 
materials. We have, however, left orthography (e.g., defense vs. defence) as it was in 
the original sources. We de cided not to reproduce the Uniform Code of Military 
Justice in its entirety  because it is certain to be amended during the anticipated life 
of this edition and in any event is readily available online for  free. Instructors are 
strongly encouraged to caution students about the need to check the effective date of 
any amendments to the Code.

Views expressed in this book are  those of the editors and individual authors and 
do not necessarily represent  those of any government agency or institution of higher 
learning. A Teaching Manual is available from the publisher.

Please contact Carolina Academic Press or any of us with your suggestions and 
comments.

EUGENE R. FIDELL, New Haven

BRENNER M. FISSELL, Philadelphia

FRANKLIN D. ROSENBLATT, Jackson

DWIGHT H.  SULLIVAN, Washington

March 2023
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King George III, Studio of Sir William Beechey (ca. 1800),  
© National Portrait Gallery, London. Reproduced by permission.
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