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Preface to the Ninth Edition

We are pleased to present the 40th anniversary and 9th edition of this antitrust 
casebook. In the past 40 years, antitrust law, enforcement, and policy have changed 
significantly. Antitrust law, as with all history, has a cyclical nature. At various 
times, the courts and the Congress defined and redefined the values sought to be 
advanced by the enforcement of the antitrust laws. Central to these debates under-
lying the values inherent in antitrust policy is how “competition” is defined.

At one point, since the adoption of the Sherman Act in 1890, the Supreme Court 
observed that the antitrust laws were designed as a comprehensive charter of eco-
nomic liberty. Numerous themes have been expressed such as non-economic con-
cerns on political, social, and moral objectives of preserving democratic institutions, 
industrial organizations of small units, and encouragement of equal competitive 
opportunities. Other viewpoints focus on controlling conduct that results in 
reduced output, higher prices, or diminished innovation. Still other opinions 
strongly promote an economic approach based on economic efficiency and con-
sumer welfare. Today, we see a return in enforcement under the Biden administra-
tion to a progressive neo-Brandeis antimonopoly concern on economic power and 
increased concentration in the marketplace with negative consequences for con-
sumers and workers leading to inequality in society and ultimately an effect on 
democracy.

In short, as we said in the first edition in 1984, this book attempts to strike a bal-
anced, diversified approach with a wide spectrum of ideas, goals, ideologies, and 
economic underpinnings of antitrust law. The book has taken seriously alternative 
viewpoints, whether from the progressive left, the center, or the conservative right, 
permitting teachers and students a larger perspective for individual thought and 
choice.

Specific new topics in this 9th edition include:

•  Developments in the per se rule for price fixing, including labor cartels 
(“anti-poaching” agreements) and the possibility of criminal prosecution.

•  Discussion on AMG Capital Management case, narrowing the ability of the 
FTC to award monetary relief; and Axon Enterprise, that permitted courts to 
consider the status and protections of the FTC’s administrative law judges.
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•  Discussion on amendments to venue legislation making it more difficult for 
actions brought by multiple state attorneys general to be transferred and 
consolidated.

•  Discussion on Celestin and Blenheim cases limiting the reach of the Act of 
State doctrine and expanding the scope of foreign sovereign immunity.

•  Discussion on the Steve’s case permitting a private plaintiff to obtain struc-
tural relief in merger cases.

•  Discussion of the termination of the Paramount consent decree, which had 
imposed restrictions on distribution in the motion picture industry.

• Excerpt and discussion of the Supreme Court’s NCAA v. Alston opinion.

•  Note on antitrust and worker’s noncompete agreements, as well as the FTC’s 
assertion of rulemaking authority under “unfair methods of competition” 
regulations to ban most such agreements.

•  Discussion of tying and exclusive dealing claims in the Epic Games v. Apple 
case, as well as other platform dominance cases.

• Note on criminal prosecutions of illegal monopolies.

•  Discussion on FTC/DOJ merger guidelines, reducing material from the 2010 
Horizontal Merger Guidelines and adding a detailed discussion of the new 
Draft 2023 Guidelines.

•  Notes on the FTC’s 2023 Notice of Proposed Rulemaking to revise regulations 
regarding the Hart Scott Rodino pre-merger notification requirements.

E. THOMAS SULLIVAN 
Burlington, Vermont 

HERBERT HOVENKAMP 
Philadelphia, Pennsylvania

HOWARD SHELANSKI 
Washington, D.C.

CHRISTOPHER R. LESLIE 
Irvine, California

January, 2024
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Preface to the Eighth Edition

The first edition of this book was published 35 years ago in 1984. This eighth edition 
of Antitrust Law, Policy, and Procedure preserves the structure and approach of pre-
vious editions. This edition is completely updated through 2018, including all rele-
vant Supreme Court opinions and the most significant appellate court decisions. All 
chapters have been updated with new cases, as well as revised Notes and Questions. 
As before, the book  favors no par tic u lar ideology and provides balanced coverage of 
the vari ous antitrust schools of thought.

We continue to make Chapter 8, which addresses second- line enforcement of the 
Robinson- Patman Act, available for  free at http:// papers . ssrn . com / sol3 / papers . cfm 
? abstract _ id=2319067. You may print out multiple copies for classroom use as long 
as you preserve attribution of authorship. This chapter’s removal from this primary 
text allows us the space in the other chapters to retain the classic foundational cases 
of antitrust law while adding the most up- to- date cases that illustrate the contours 
of current antitrust doctrine.

E. THOMAS  SULLIVAN 
Burlington, Vermont

HERBERT HOVENKAMP 
Philadelphia, Pennsylvania

HOWARD A. SHELANSKI 
Washington, D.C.

CHRISTOPHER R. LESLIE 
Irvine, CA

April, 2019
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Preface to the Seventh Edition

This Seventh Edition of Antitrust Law, Policy, and Procedure comes out as this case-
book has entered its thirtieth year of continuous publication. This year we welcome 
a fourth author, Professor Christopher R. Leslie of the University of California, 
Irvine, a prolific and nationally known antitrust scholar with par tic u lar experience 
in the law of collusion and intellectual property rights.

The Seventh Edition is completely updated through 2013. As previously, we have 
attempted to select and edit cases so as to give balanced coverage of antitrust’s vari-
ous ideologies as well as its economics. All chapters have been completely revised.

Out of concern for publication costs and as a concession to classroom realities, 
we have moved the Chapter on secondary- line enforcement of the Robinson- Patman 
Act to SSRN’s digital site. Few antitrust teachers continue to cover the materials in 
that chapter in a basic antitrust course, although it continues to be taught in some 
advanced or specialty classes or seminars. It can be found at http:// papers  . ssrn  . com  
/ sol3  / papers  . cfm  ? abstract  _ id =2319067. We  will continue to keep that chapter up to 
date, and anyone who wishes may use it at no charge, including the printing of 
multiple copies for classroom use. We ask only that you preserve attribution of 
authorship.

E. THOMAS  SULLIVAN,  
Burlington, Vermont

HERBERT HOVENKAMP,  
Iowa City, Iowa

HOWARD A. SHELANSKI,  
Washington, D.C.

CHRISTOPHER R. LESLIE,  
Irvine, California

October, 2013
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Preface to the Sixth Edition

This Sixth Edition is a substantial revision from the previous edition, with updating 
of all case law materials, including the recent decisions of the Roberts Supreme 
Court, and numerous lower court decisions. In par tic u lar we have expanded sec-
tions on pricing be hav ior, intellectual property, merger policy, regulatory policy, 
and added a  great deal of comparative material focusing mainly on the competition 
law of the  European  Union.

Beginning with this edition we welcome Professor Howard A. Shelanski as a co- 
author. Professor Shelanski has been teaching and writing in antitrust and related 
fields for many years. He has par tic u lar expertise in the areas of regulated indus-
tries, telecommunications law, and mergers. His knowledge of antitrust policy in 
high technology industries is particularly welcome.

E. THOMAS  SULLIVAN, 
Minneapolis, Minnesota

HERBERT HOVENKAMP, 
Iowa City, Iowa

HOWARD A. SHELANSKI, 
Washington, D.C.

June, 2009
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Preface to the Fifth Edition

The structure and approach of the Fifth Edition of Antitrust Law, Policy and Proce-
dure remain the same as we used in previous editions. The text has been updated 
fully with all the Supreme Court decisions and the most impor tant appellate deci-
sions issued since the Fourth Edition was published. In addition, we have updated 
and expanded notes on economics, international issues, and expert testimony, and 
we have greatly enlarged the treatment of intellectual property issues. We also 
include several new prob lems.

E. THOMAS  SULLIVAN,  
Minneapolis, Minnesota

HERBERT HOVENKAMP,  
Iowa City, Iowa

August, 2003
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Preface to the Fourth Edition

This Fourth Edition of Antitrust Law, Policy and Procedure continues the basic 
approach of preceding editions. The central focus is on judicial decisions, supple-
mented by analytic, historical, and economic notes and questions. Principal deci-
sions and note cases have been updated in all areas, as well as references to secondary 
sources, and we have added new prob lems. The edition also adjusts the coverage to 
include somewhat less in relatively quiet areas, such as vertical and conglomerate 
mergers, and more in areas of greater activity, such as technology and intellectual 
property. A few older decisions have been pruned, but we have tried not to change 
the book’s general pitch any more than necessary to reflect new developments.

E. THOMAS  SULLIVAN,  
Minneapolis, Minnesota

HERBERT HOVENKAMP,  
Iowa City, Iowa

March, 1999
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Preface to the Third Edition

This edition continues the same approach followed in  earlier editions of heavy focus 
on the case law, together with  simple economic analy sis and notes representing a 
variety of ideological viewpoints. In the  matter of antitrust ideology, the Supreme 
Court is as divided and undirected as it has ever been —   witness the chasm between 
the 1992 Kodak decision and the 1993 Spectrum Sports and Brooke decisions.

The increase in the volume of Supreme Court opinions over the last five years has 
necessitated some pruning and editing of  earlier opinions, but we have tried to leave 
all impor tant concurrences and dissents as intact as pos si ble. This edition also adds 
several new prob lems, expanded biblio graphies, and all Supreme Court decisions 
through the October, 1992 term.

We thank Professor Richard D. Friedman of the University of Michigan Law 
School for numerous invaluable comments. We are also grateful to our research 
assistants Craig Marquiz, Hrayr A. Sayadian, and Ellen Szarleta for a variety of sig-
nificant contributions.

E. THOMAS  SULLIVAN,  
Tucson, Arizona

HERBERT HOVENKAMP,  
Iowa City, Iowa

September, 1993
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Preface to the Second Edition

We continue to believe that the best approach  toward antitrust in the law school 
curriculum is through the cases. For that reason, this casebook emphasizes judicial 
opinions and contains relatively more of each one, including dissents, than other 
books in the field.

We also believe that antitrust should be taught with the “best”  legal pre ce dents 
available, and that sometimes a recent cir cuit court opinion is better than an out-
dated Supreme Court opinion. For this reason, some antitrust decisions that  were 
impor tant in the 1960s and  earlier have been given very brief treatment or omitted 
as principal cases in this edition.

Fi nally, we believe that a casebook designed for a student’s first or second anti-
trust course should not overwhelm the student with one par tic u lar ideology. Anti-
trust ideologies have come and gone, and they  will continue to do so. The notes in 
this book are designed to take seriously the competing ideologies of left, right, and 
center, to confront their defects, and to pre sent their strengths. Professors who are 
strongly committed to a par tic u lar ideology should find plenty of material to criti-
cize or, alternatively, to illustrate their views.

This edition encompasses antitrust developments through the summer of 1988 
and includes all Supreme Court decisions of the October, 1987 Term.

As a new feature in this edition, we offer a series of prob lems for class discussion 
or individual assignment. The prob lems are analyzed in detail in a Teacher’s Prob-
lem Manual to be published as a companion to this volume.

E. THOMAS  SULLIVAN,  
St. Louis, Missouri

HERBERT HOVENKAMP,  
Iowa City, Iowa

January, 1989
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Preface to the First Edition

We believe this book on federal antitrust law is a unique and valuable contribution 
to its genre. Although it covers the same general law as its peers, its perspective is 
dif fer ent in several ways that make it particularly useful for teachers hoping to offer 
a sophisticated but litigation- oriented antitrust course.

First, this book is shorter than most  others in the field. Many antitrust books 
have grown fat with overruled Supreme Court opinions, with opinions whose his-
torical value far exceeds their usefulness as credible statements of current law, and 
long footnotes of string citations that do  little for students facing their first experi-
ence in antitrust analy sis and prob lem solving.

To be sure, brevity imposes certain costs. This book contains no separate sec-
tions on antitrust and the patent system, and no detailed discussion of the extrater-
ritorial applications of antitrust law. It has only brief sections on antitrust in the 
regulated and so- called “exempt” industries. Although all  these  things are useful 
and can be profitably taught, it is our experience that few instructors emphasize 
them in the basic three- unit or four- unit antitrust class.

At the same time, this book offers a broader coverage than most on procedural 
issues, particularly on the law of private enforcement.  Because more than ninety 
 percent of all federal antitrust cases are now brought by private plaintiffs, the law of 
private enforcement has developed a rich and complex “substance” all its own. That 
law is more appropriate to a basic antitrust course than is the extensive discussion of 
patents or extraterritorial application.

Likewise this book focuses more than most on the  process of antitrust  litigation —   
on evidentiary standards, burden of proof requirements, and standards for judg-
ment.  These emphases seem appropriate  because concepts such as “market power,” 
“agreement,” or “intent” are not merely abstractions of the substantive law: They 
are facts that must be established in court.

An additional, impor tant difference between this book and many  others in the 
field is ideological. This book attempts to strike a balanced, diversified approach in 
presenting a wide spectrum of ideas regarding the goals and economic under-
pinnings of antitrust law. The authors of this book disagree with each other about 
many questions that are central to antitrust policy making  today, such as  whether 
increased allocative efficiency should be the exclusive or only one of many antitrust 
enforcement goals. As a result this book both entertains and takes seriously 
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alternative viewpoints and permits the students (or the teacher) a larger perspective 
for individual choice.

Ideological narrowness is nowhere more evident than in the editing of opinions. 
Antitrust casebooks have become notorious for “ideological editing” that  either 
supports the view of the editor or  else makes the court’s position appear far less 
rational than it  really was. Antitrust opinions are particularly conducive to such 
editing  because they are so long —   in many cases a fifty- page opinion must be 
reduced to five or six.

Neither of the authors has permitted an editorial atrocity that reflects too favorably 
on the ideology of the other. Although nonideological editing does not exist, noth-
ing succeeds like competition in bringing differences of ideology into the light of 
day. The result in most instances is that the edited opinions contained  here are lon-
ger than  those in other antitrust casebooks. Furthermore, this book prints excerpts 
from many more concurring and dissenting opinions, particularly when the sec-
ondary opinion foreshadowed a position  later taken by the Supreme Court.

The book also employs the positive use of economic theories as an analytical device. 
As to the level of economic sophistication and difficulty, this book must be classi-
fied as “medium.”  Today no one can ask  whether an antitrust casebook should 
develop price theory and industrial  organization; the only question is how much. 
This book is addressed to students, however, who are assumed to have no prior 
experience in economics. Its approach centers on the fundamentals.

It offers an introductory chapter and then builds in succeeding chapters on the 
models created. Unlike casebooks in which economic analy sis can be found only in 
an opening chapter or appendix, the economic analy sis in this book is integrated 
into the notes and discussions following each case se lection. Economics in antitrust 
is valuable only to the extent that it enhances our ability to analyze disputes and 
make useful policy judgments. For that, a few comments about price theory hidden 
in an appendix are simply inadequate. Famous and influential opinions such as 
Alcoa, du Pont, and Brown Shoe have an imposing if dubious economics content, 
but most students  will not discern that content  unless they are given at least mini-
mal guidance. We attempt to do that.

In sum, this offering attempts to integrate into the traditional antitrust casebook an 
appreciation for the rich historical, socio- political, and economic development of 
the antitrust laws and policies. How the law has evolved and the implications for 
 future development are central to this book’s format. In addition to the doctrinal 
development, this book attempts to focus the attention of students on the eviden-
tiary and procedural context within which the “substantive” material may be uti-
lized. We hope  these objectives  will be successful.

E. THOMAS  SULLIVAN,  
Columbia, Missouri

HERBERT HOVENKAMP, 
San Francisco, California

February, 1984




