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INTRODUCTION

New Light on an Old Problem

In the wake of the collapse of the housing market and the resulting finan-
cial meltdown of 2008, the legal profession in the United States faced serious
problems. Many law graduates had difficulty finding suitable employment
(Palazzolo). For instance, nine months after graduation, only 55% of the class
0f2011 had found full-time, long-term employment that required a law degree
(Palazzolo). Numerous recent law graduates were only able to find part-time
or temporary work (Bourne 658). Larger private firms were unable to hire
new graduates, and some such firms even had to rescind employment offers
or delay starting dates for new attorneys for up to a year (Bourne 657). Many
experienced attorneys simply lost their jobs (Organ 897). Also, with the con-
tinued development of the Internet, fewer lawyers were needed for research,
and some research went overseas (Bronner, “Law Schools’ Applications Fall”).

Although the job market for lawyers was declining, the approximately
two hundred law schools accredited by the American Bar Association (ABA)
continued to graduate large numbers of students (“ABA-Approved Law
Schools,” Henderson & Zahorsky). Over 40,000 graduates were entering the
job market annually (Palazzolo). For example, in 2010, 44,258 individuals
graduated from law school, an increase of over 11% from a decade earlier
(Henderson & Zahorsky, Persky). In 2013, 46,766 individuals graduated
from law school, while, in 2014, 43,832 individuals did so (“2014 Law Grad-
uate Employment Data” 1).

For years, law school tuition had been on the rise. In 2001, annual public
tuition had averaged $8,500, while annual private tuition had averaged $23,000
(Bronner, “Law Schools’ Applications Fall”). In 2012, annual public tuition
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averaged $23,600, while annual private tuition averaged $40,500 (Bronner,
“Law Schools” Applications Fall”).

With the continued rise in law school tuition, much of which went to
support law faculty salaries and research (Tamanaha 52), large amounts
of debt became more and more a reality for law students (Bourne 671-72).
After the financial meltdown of 2008, the average student graduated owing
around $100,000 for having attended law school (Persky). In academic year
2012-13, in 2014 dollars, the average debt for public law school students was
over $88,000, while the average debt for private law school students was over
$127,000 (Archer et al. 31-32). These figures were calculated from the aver-
age student debt reported in the annual survey of ABA-accredited schools,
not from individual student debt (Archer et al. 6, 31). From academic year
2005-06 to academic year 2012-13, student debt by school from public law
school study increased by 34% in adjusted dollars, while student debt by school
from private law school study increased by 25% in adjusted dollars (Archer et
al. 31-32). Between 2001 and 2011, the average private law school debt jumped
from $70,000 to $125,000 (Bronner, “Law Schools’ Applications Fall”). In 2010,
students borrowed at least $3.7 billion for law school (Henderson & Zahorsky).
In one way or another, borrowing impacted most law students, as 90% of them
assumed debt to pay for legal education (Bronner, “Law Schools’ Applications
Fall”).

Given the dwindling employment prospects and the mounting cost of law
school, fewer individuals took the Law School Admission Test (LSAT) and
applied to law school. Between the 2009-10 school year and the 2014-15
school year, the number of LSATs administered fell from 171,896 to 102,823
(“Historical Data”). For fall 2010, 87,900 people applied to law school, but,
for fall 2015, only 54,500 applied (“Archive”). For fall 2005, 95,800 people had
applied (“Archive”). Indeed, the word that law school was not the safe invest-
ment that it had been in the past was getting around.

As the glow of law school began to fade, law school as an institution
received criticism, often publicly in forums like The New York Times, for not
preparing its graduates well enough to practice law. Law students continued
to receive from their schools only limited hands-on training that would pre-
pare them for the practical aspects of their future work (Segal). Instruction
in legal skills was not the center of legal education and instead took a back
seat to instruction in legal doctrine (Organ 890). Indeed, the lower faculty
status afforded to those who provided skills instruction indicated that skills
instruction was often marginalized in the law school curriculum (Organ 890).
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These observations were very similar to those that the Carnegie Foundation for
the Advancement of Teaching had made in a major report only a year before
the 2008 financial meltdown. That particular Carnegie Foundation report had
noted that law schools failed to make teaching legal skills a priority and, among
other recommendations, urged law schools to make more of an effort to teach
such skills in a meaningful way (Sullivan et al. 188, 191-93).

Along with the institution of law school, the law professor, “both the
gatekeeper[] and molder[] of the [legal] profession” (Borthwick & Schau
193), also came under scrutiny. Critics claimed that the law professor was
only remotely connected to the practice of law (Bronner, “A Call”). Indeed, a
key criticism was that the law professor, increasingly the holder of a Ph.D. as
well as a law degree, was spending a voluminous amount of time writing eso-
teric scholarship that was irrelevant to law students, the practicing bar, and
the judiciary (Newton, “Preaching” 130-32, 113-25). This scholarship would
appear in some of the hundreds of law journals in the United States (Segal).
The critique was that such a law professor, preoccupied with scholarly inter-
ests, hardly could prepare students for the practice of law. A call went out for
law faculties comprised of significant numbers of professors who possessed
extensive experience in the practice of law (Newton, “Preaching” 149-50).
The assumption was that members of such faculties would be less likely to
produce esoteric scholarship and more likely to help future lawyers learn the
actual practice of law.

While economic issues such as dwindling employment prospects, the
large numbers of recent law graduates, and the increasing amount of edu-
cational debt may have been new, at least in magnitude, the issues regarding
the ability of law school to teach practical skills and the role of the professor
in legal education were not new. Indeed, although issues about teaching law
students practical skills and the role of the law professor may have appeared
new to individuals outside the legal profession, in the United States, such
issues dated back at least to the nineteenth century and had lingered without
productive resolution. The economic circumstances that followed the 2008
financial meltdown simply drew attention to law school and put underlying
issues in the spotlight.

This book presents a study of lawyers’ views of the ideal role that the law
professor should perform in U.S. legal education, a matter intimately con-
nected to the issue of teaching or not teaching practical skills. Here, the term
lawyers refers broadly to practicing lawyers, judges, and academic lawyers.
Beyond the economic circumstances of a given period in history, this study
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goes to the enduring heart of U.S. legal education. To pursue its goal, the study
provides two research questions. First, what expectations have U.S. lawyers
had regarding the ideal role for the law professor to perform as an educator?
Second, if lawyers have had differing expectations regarding the ideal role of
the law professor as educator, how, if at all, have lawyers reconciled such com-
peting visions through communication?

As this study will explain, ongoing controversy has surrounded the role,
or persona, of the U.S. law professor. Examination of legal writings since the
nineteenth century will show that lawyers have been sharply divided over the
persona. Indeed, lawyers have advocated two major personas for the law pro-
fessor to perform. One major persona is that of the scholar, who is a full-time
teacher, researcher, and sometimes public servant, but who often has limited
practical experience. Another major persona is that of the practitioner, who
has a substantial number of years of practice at the bar and is prepared for
hands-on lawyering instruction. Some lawyers also have advocated several
versions of a minor persona, the scholar/practitioner hybrid, which blends
academic and practical aspects.

The research that this book will present will show that lawyers who have
promoted differing expectations of the ideal law professor role have done so
almost without addressing each other’s underlying concerns. For instance,
advocates of the scholar persona have not paid sufficient attention to the
practical needs of advocates of the practitioner persona, and advocates of the
practitioner persona have not given enough attention to the academic needs of
advocates of the scholar persona. The various hybrid personas have had limited
impact on the communication.

Although the first part of this study is descriptive, addressing the various
personas and noting the very limited communication responsive to the needs
of lawyers with competing expectations, the second part of this study is nor-
mative. The second part will examine how additional types of communication
beyond persuasion may be fruitful in improving the communication about the
law professor persona.

One final word about the nature of this book is in order. The book is not an
economic study. The supply of recent law graduates, the demands of employers
for such graduates, and the rising tuition and student debt associated with legal
education have been important topics for study. However, the details of such
matters primarily relate to economics. This book will provide a communica-
tion study of the ongoing conflict outlined above.
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