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Preface

I. Pedagogy for this Course

This book is designed for use in a course that employs both case analysis and the
“problem method.” It combines the following features and approaches: text, cases,
and problems.

A. Text

In the practice of law, new attorneys are seldom experts in all the laws that apply
to their clients’ problems. If they immediately waded into the latest judicial decision
in the field, they might not fully understand the decision or appreciate the signifi-
cance of that decision within the larger field of law. To secure a general familiarity
with the topic, so that they can identify issues and develop an effective research
strategy, new attorneys typically turn first to a secondary source, such as a treatise
or law review article, which will provide basic background information about a field
of law and will refer to the most important statutes and judicial decisions. Armed
with this general background knowledge, an attorney can then more effectively
research and understand the latest law on point in the relevant jurisdiction and can
more easily identify issues raised by the facts of a client’s case.

To mirror this experience from the practice of law, and to save time for problem-
solving, this book presents more text and somewhat fewer judicial opinions than
most casebooks of its size. On most topics, text provides background information to
introduce statutes and judicial opinions. At times, this background text consists of
the author’s summary of one or more judicial opinions, so that you can spend some-
what less time briefing cases and more time applying the lessons of the cases to new
facts. Don’t worry; in light of the hundreds of judicial opinions presented in this
book and other first-year courses, you will have seemingly innumerable opportuni-
ties to engage in case analysis.

Other text consists of excerpts from books or articles, providing perspective on
the topics. These readings typically follow the cases and statutes on a topic, provid-
ing historical background, comparisons to approaches in other legal systems, or
ideas for reform or innovation within our own legal system.

XXxiii
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Chapter 1 is exceptional in its exclusive use of text to provide an overview of
sources of contract law, followed by an introduction to some critical concepts
through text and problems. That background reading should provide students with
the tools needed to dive deeply into the topic of contract formation, explored in
Chapters 2-7.

B. Casebook

Like traditional casebooks, this book presents many judicial opinions, most of
them developing common law and a few interpreting and applying statutory law.
These provide you with repeated opportunities to: (a) learn to read and interpret
cases, (b) gain a deep understanding of how judges decide cases and develop the law,
and (c) derive legal rules and standards from individual cases and from your syn-
thesis of a series of cases. A few of the opinions are not binding on any court in other
cases because they are issued by a trial court, are unpublished, or both; even these
opinions, however, tell helpful stories about contracts, conflict, and judicial resolu-
tion of conflict.

C. Problem Method

You will fully comprehend the material only if you actively work with the legal
principles by applying them to new facts. The many exercises and practice exams
scattered throughout the book provide ample opportunity to engage in this ana-
lytic process before, during, and after class. Most of the exercises summarize facts
of hypothetical cases, sometimes simplifying or loosely inspired by the facts of
actual cases. You should compare these hypothetical cases in the exercises with the
facts, holdings, and reasoning of main cases, in the process of synthesis described
in Section II.A.8 below.

Many exercises also convey additional information about the law, supplementing
the main cases and explanatory text on legal rules before inviting application of the
law to facts. Finally, some exercises ask you to consider how you would develop the
law, either as a judge extending or refining the common law, or as a legislator con-
sidering proposed legislation. Accordingly, you must perform and reflect on assigned
exercises in this book to achieve a deep understanding of the legal principles and to
develop analytic skills necessary to work with legal rules.

D. Statutory Analysis

This book presents important provisions of Articles 1 and 2 of the Uniform
Commercial Code, primarily as enacted by Arizona, California, and Texas, as well
as brief references to other statutes. Although several judicial interpretations of
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statutes are presented, this book frequently explores statutory analysis through the
problem method, so that you can experience the intellectual challenge of engaging
in original statutory application in light of the text and purpose of the statutes,
under the guidance of your professor.

I1. Preparing for Class and for Exams

Each professor will have his or her own expectations for class discussion, and you
should seek to understand and meet those expectations. In the meantime, the fol-
lowing general guidance might be helpful.

A. Briefing Cases for Class

It’s not a tired cliché: You will develop the skills of reading, interpretation, and
analysis necessary for lawyering and for success on law school essay exams only if
you perform the work of preparing your own case briefs.

If you are fortunate, one or more of your courses will address techniques for
briefing cases. Various formats for case briefs might differ in the names assigned to
elements of the case brief, or the order in which they are presented, but they do not
vary greatly in substance. Following is one reasonable format for a case brief:

1. Context and Role

For your own orientation, briefly identify the context of the case within the case-
book. For example, consult the latest section heading in the book and identify the
current topic of study, such as “Consideration/illusory promise.” After you have
analyzed the case, add a few words to this line if you can identify a more specific role
the case plays in the section or chapter, such as “Consideration/illusory promise —
implication or interpretation to avoid illusory promise.”

Although you don’t need to record this, consider adopting a professional role
when studying the case to ensure that you are fully engaged. For example, you could
imagine that you are representing one of the parties and must understand the opin-
ion well enough to explain it to your client. Or you could imagine that you are the
authoring judge, closely reviewing your opinion to determine whether it is suffi-
ciently clear and persuasive that it will survive further appellate review or will
attract votes from other judges on the panel hearing the case.

2. Identification of the Case

State the case name and authoring court. Record the page number in the case-
book so that you can find it quickly in class or when reviewing your notes.
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3. Facts

Summarize the facts that led to the legal dispute. Tell the story in your own
words, so that the case comes to life for you, and so that you can summarize the case
in class without simply reading from the opinion.

4. Procedural History

Summarize the judicial proceedings in the courts below the court that authored
the opinion. At the least, state the disposition of the issue or issues in the lower
court or courts.

5. Issue(s) and Holding(s)

State the question or questions addressed by the court, followed by the court’s
conclusion on each question. Try to state the issue with specificity, incorporating
critical facts into the question, so that your holding is grounded in those critical
facts.

6. Reasoning

Explain the court’s reasons for its conclusions. First, summarize the legal rule
adopted or applied by the court. Note (i) the kind of authority on which the court
relies in formulating its rule, whether it cites to secondary authority (such as an
article or treatise) or primary authority (such as previous published decisions of this
or other courts), (ii) how the court analogizes or distinguishes previous decisions
that arguably are controlling or persuasive, and (iii) whether the court supports the
legal rule with policy considerations.

Second, explain how the court applies the rule to specific facts in the case to
reach its conclusion. Which facts appear to be important to the court in making its
decision? In some cases, the authoring court will remand to a lower court to engage
in the fact analysis. If so, consider how you would apply the law to facts on remand,
or how each party would argue that the facts should lead to one conclusion or the
other in light of the legal rule.

7. Evaluation

Explain your agreement or disagreement with the court’s conclusions and rea-
soning. Feel free to be critical.

8. Synthesis

Explain how this opinion’s holding and reasoning compare to those of other
assigned cases that address the same issue. Does it reach a different conclusion than
does another opinion addressing the same issue? If so, do the cases present and
apply different legal rules from different jurisdictions or different eras? More com-
monly in this casebook, do differences in the facts of the cases help explain why the
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same legal rule led to different conclusions when applied to the facts? When a main
case is followed by note cases or exercises presenting hypothetical cases, those are
all “cases” that provide opportunities for synthesis with the main case or with each
other.

B. Additional Reading

1. Citations in the Textbook

Notes before or after the cases frequently cite to scholarly articles and additional
judicial opinions that shed light on the current topic of study. You might wonder
whether you are expected to find and read those cited materials to prepare for class
discussion or examinations.

Unless your professor tells you otherwise, you are not expected to read those
additional cited materials. Those additional resources are cited partly to verify the
accuracy of the textbook’s statements about the law. They could also be helpful if a
student is interested in digging more deeply into a topic for a separate research proj-
ect, either for an independent study or work in a law office. It would never hurt to
find and read some of these materials for class, but you will seldom have time to do
so in your normal preparation for your first-year Contracts course.

Some of the exercises in this book cite to the cases that inspired the facts of the
exercises. If so, you need not look up the case, which often will present more com-
plicated facts and legal analysis than does the exercise. You will fulfill the purpose
of the exercise by applying the legal rules you have learned to the facts of the exer-
cise, and then joining discussion of the exercise in class.

2. Treatises, Commercial Study Aids, and Artificial Intelligence

To prepare for exams, you should summarize your course materials in an out-
line, organizing it around legal rules, and illustrating each rule with two or more
one-sentence summaries of cases, each time briefly explaining why critical facts led
to satisfaction or nonsatisfaction of the rule in the case. You will find that the
process of synthesizing cases, as briefly described in Section I1.A.8 above, provides a
bridge to outlining. Synthesis and outlining are sophisticated activities that are
described in detail in several books about the study of law. One such book was writ-
ten by the primary author of this textbook: Charles Calleros, LAw ScHOOL AND
ExaMs: PREPARING AND WRITING TO WIN (3d ed. 2021).

You might be tempted to buy a commercially available outline of a course and
simply study that outline. You will find, however, that doing so would be a poor
substitute for composing your own outline for at least two reasons: (1) the commer-
cial outline will not be tailored to the perspective that your professor brings to the
course, and (2) by far the greatest educational benefit of a course outline lies in the
process of creating it, which forces you to gain a deep, working knowledge of the
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material. Reading someone else’s outline cannot replace the intellectually demand-
ing process of preparing your own outline, stated with precision but in your own
words.

When reviewing course material while preparing your course outline, you might
find it helpful to clear up any lingering confusion by consulting a respected treatise
in the library or by comparing your summary with that in a commercial outline.
This consultation is harmless so long as you begin with your own analysis.

Artificial intelligence (A.1.), such as ChatGPT, will increasingly play helpful roles
in law offices. Eventually, it will allow attorneys to change the starting point of their
work and to spend more time on checking and revising written products, and on
the kinds of tasks that require human intellect, judgment, empathy, and creativity.
To help prepare you for the use of A.I. in the practice of law, Exercise 10.15 in Chap-
ter 10 asks you to use A.I to assist in various ways with assessing and revising a
poorly drafted contract.

In a law office, you must critically examine any product of A.I. and the sources to
which it cites, because ChatGPT is well known for fabricating information and cit-
ing to wholly fictitious sources. To competently assess and revise a product gener-
ated by A.I., you must first develop expertise in the type of research, analysis, and
presentation that you are reviewing. Accordingly, just as you limit the role of the
conventional study aids discussed above, you should similarly limit the role of A.I.
in preparing for class and exams. After all, you will not be allowed to use A.I. on
your law school examinations, except perhaps in a specialized course that focuses
on effective use of A.L. in a law office. To develop the analytic skills necessary to suc-
ceed on traditional law school exams and to use A.IL effectively in a law office, you
must engage in the hard work of briefing and synthesizing cases and outlining
course material on your own or in study groups, while using A.I. only to assess your
work, if at all.
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