
THE C A SE FOR EFFEC TIVE LEGAL WRITING

6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   16310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   1 3/1/24   11:34 AM3/1/24   11:34 AM



6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   26310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   2 3/1/24   11:34 AM3/1/24   11:34 AM



The Case for Effective  
Legal Writing
Court Opinions, Commentary,  
and Exercises 

DIANA J. SIMON
associate clinical professor of law
james e. rogers college of law
university of arizona

MARK COONEY
professor of law 
thomas m. cooley law school

6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   36310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   3 3/1/24   11:34 AM3/1/24   11:34 AM



Copyright © 2024
Carolina Academic Press, LLC

All Rights Reserved

library of congress cataloging-in-publication data

Names: Simon, Diana J., author. | Cooney, Mark, author.  
Title: The case for effective legal writing : court opinions, 

commentary, and exercises / Diana J. Simon and Mark 
Cooney.  

Description: Durham, North Carolina : Carolina Academic 
Press, 2024. | Includes bibliographical references and 
index.

Identifiers: LCCN 2024000030 | ISBN 9781531028336 
(paperback) | ISBN 9781531028343 (ebook)  

Subjects: LCSH: Legal composition. | Legal composition--
Problems, exercises, etc. | Law--Language. | Legal 
research. | LCGFT: Court decisions and opinions.

Classification: LCC KF250 .S533 2024 | DDC 808.06/634--
dc23/eng/20240126

LC record available at https://lccn.loc.gov/2024000030

carolina academic press
700 Kent Street

Durham, North Carolina 27701
(919) 489-7486

www.cap-press.com

Printed in the United States of America

6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   46310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   4 3/1/24   11:34 AM3/1/24   11:34 AM



v

Contents

About the Authors� xi

Preface� xiii
Why devote yourself to legal writing? � xiii
Why a casebook approach?� xiv
What should you know about the selected cases? � xv

Acknowledgments� xvii

ONE Effective Writing Is Effective Lawyering� 3
A.	Overview� 3
B.	 Judges’ Note to Lawyers: Go Back and Take Legal Writing � 4

Henderson v. State� 6
C.	Case Dismissed � 9
D.	More Befuddlement (and Belittlement) � 12

Bradshaw v. Unity Marine Corp.� 12
E.	 Funny, but Not: The Takeaway� 14

Notes and Questions � 15

TWO Effective Writing Is Ethical Lawyering� 17
A.	Overview� 17
B.	 Effective Writing as a Professional Responsibility� 17
C.	Writing Must Meet Professional-Conduct Standards, Too� 20

Cruz v. Commissioner of Social Security� 21
Notes and Questions � 23

6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   56310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   5 3/1/24   11:34 AM3/1/24   11:34 AM



vi Contents

THREE The Power of Plain (and Hazards of Legalese)� 25
A.	Overview� 25
B.	 In Premarital Agreements � 29

Gochenour v. Gochenour � 30
Notes and Questions� 31

C.	In Pre-injury Releases� 32
Stone v. Life Time Fitness, Inc.� 32
Notes and Questions� 35

D.	In Indemnity Clauses� 37
Twarowski v. Heart’s Desire DCL � 37
Notes and Questions� 38

E.	 The Plain Difference� 39
Hartley-Bartman v. Merrill Lynch, Pierce, Fenner & Smith, Inc. � 40
Notes and Questions� 41

F.	 AI-Generated Documents� 43
G.	Exercises� 46

1.	 Sentence-Level Editing� 46
2.	 Redrafting a Contract Clause� 47
3.	 Redraft Tips� 47

H.	A Before-and-After Case Study� 48

FOUR Verbosity Is Verboten� 51
A.	Overview� 51
B.	 In Pleadings� 52

Peabody v. Griggs� 53
Notes and Questions � 54

C.	In Motions and Briefs� 59
Abner v. Scott Memorial Hospital� 59
Pierre v. MP Cloverly Partners, LP� 61
Notes and Questions� 63

D.	In Contracts� 65
Dunn v. Global Trust Management, LLC� 66
Notes and Questions � 67

FIVE Ambiguity (Avoiding the Interpretive Coin Flip)� 69
A.	Overview� 69
B.	 Syntactic Ambiguity� 70

Lockhart v. United States� 71
Notes and Questions� 75

6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   66310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   6 3/1/24   11:34 AM3/1/24   11:34 AM



	 Contents vii

C.	Semantic Ambiguity� 77
Atlantic Mutual Insurance Co. v. Ruiz� 78
Notes and Questions� 81

D.	 Contextual Ambiguity� 82
In re Sterling Chemicals, Inc.� 82
Notes and Questions� 87

SIX Stay Active� 89
A.	Overview� 89
B.	 In Codified Law� 91

Bartenwerfer v. Buckley� 92
United States v. Wilson� 95
Notes and Questions � 97

C.	In Contracts� 100
SEC v. Mutual Benefits Corp.� 100
East Texas Copy Systems, Inc. v. Player� 102
Notes and Questions� 103

D.	In Pleadings� 105
Fullen v. City of Salina� 105
Alkali Scientific, LLC v. Wang� 106
Notes and Questions� 107

E.	 Exercises� 108

SEVEN Avoid Run-on Sentences � 111
A.	Overview� 111
B.	 In Pleadings� 112

Halstead v. Espinoza� 113
Notes and Questions� 116

C.	In Statutes� 117
United States v. Ashurov� 118
Horton v. Alexander� 120
Notes and Questions � 122

D.	Exercise� 126

EIGHT Comma Mistakes Can Slow Climate Talks and Cost Millions � 127
A.	Overview� 127
B.	 The $5 Million (Missing) Comma� 129

O’Connor v. Oakhurst Dairy� 130
Notes and Questions� 133

6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   76310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   7 3/1/24   11:34 AM3/1/24   11:34 AM



viii Contents

C.	No Comma Means No Comma (Perhaps)� 133
Village of West Jefferson v. Cammelleri� 133
Notes and Questions� 135

D.	Commas and Canons � 137
In re Marriage of Cardwell� 138
ECB USA, Inc. v. Chubb Insurance Co.� 140
Notes and Questions� 142

E.	 Common Comma Issues (and How to Navigate Them) � 142
1.	 Commas in Compound Sentences � 142
2.	 Avoiding Comma Splices� 143
3.	 Setting Off Extra Stuff� 144

F.	 Exercises � 145

NINE Semicolons and the Secession of West Virginia � 147
A.	Overview� 147
B.	 In Statutes and Regulations� 150

Elgin Nursing & Rehabilitation Center v. U.S. Department  
of Health & Human Services� 151

Notes and Questions� 153
Paczkowski v. My Choice Family Care, Inc.� 154
McLeod v. Nagle� 156
Notes and Questions� 158

C.	In Contracts� 162
Lee v. Mercury Insurance Co. of Georgia� 162
Criswell v. European Crossroads Shopping Center, Ltd.� 166
Notes and Questions� 169

D.	Exercises� 170
1.	 Drafting Challenge� 171

TEN Apostrophe Catastrophe � 173
A.	Overview� 173
B.	 In Criminal Cases� 174

Wharton v. State� 175
Burroughs v. State� 176
Notes and Questions� 178

C.	In Wills and Other Documents� 178
Money v. Money� 178
Regency Midland Construction, Inc. v. Legendary  

Structures, Inc.� 179
Notes and Questions� 181

6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   86310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   8 3/1/24   11:34 AM3/1/24   11:34 AM



	 Contents ix

D.	Attorney’s Fees / Offers of Judgment� 183
Maffucci v. City of Philadelphia� 184
Bradshaw v. Boynton-JCP Assocs., Ltd.� 185
Notes and Questions� 186

E.	 Exercises� 188

ELEVEN Ignoring Poor Grammar and Punctuation� 191
A.	Overview� 191
B.	 The History of Ignoring Grammar and Punctuation� 192
C.	Statutory Cases � 196
D.	Contract Cases � 197
E.	 Ignoring Grammar and Punctuation in Wills� 199
F.	 Circling Back: Grammar and Punctuation Do Matter � 199

Table of Principal Cases� 201

Index� 203

6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   96310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   9 3/1/24   11:34 AM3/1/24   11:34 AM



6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   106310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   10 3/1/24   11:34 AM3/1/24   11:34 AM



xi

About the Authors

This book’s authors are endlessly fascinated by lawyering and legal lan-
guage. Between them, they spent more than 30 years in private practice and 
saw firsthand how legal writing impacts every aspect of the law. They’ve also 
spent more than a combined 40 years helping students grow into standout legal 
writers and lawyers. Their great joy has been to watch that growth and to play 
some role in nurturing it. 

Diana J. Simon is Associate Clinical Professor of Law at the University of 
Arizona’s James E. Rogers College of Law. She is author of The (Not Too Serious) 
Grammar, Punctuation, and Style Guide to Legal Writing (Carolina Academic 
Press 2022). Her articles have appeared or are forthcoming in the Charleston 
Law Review, Duquesne Law Review, Legal Communication & Rhetoric: JALWD, 
and elsewhere. She is Managing Editor of the Journal of Appellate Practice and 
Process and won the Global Legal Skills Award for scholarship on cross-cul-
tural education in 2019. Before teaching full time, she practiced for 23 years, 
focusing on commercial litigation.

Mark Cooney is a Professor and Chairs the Research & Writing Depart-
ment at Thomas M. Cooley Law School. He was Editor in Chief of The Scribes 
Journal of Legal Writing for six volumes and now serves as a Senior Editor. He 
is author of Sketches on Legal Style (Carolina Academic Press 2013) and has 
published more than 50 articles or book chapters on legal writing and other 
topics. His works have appeared in The Green Bag, Legal Communication & 
Rhetoric: JALWD, the Scribes Journal, and elsewhere, and have been quoted 
and cited by state and federal courts.  

6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   116310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   11 3/1/24   11:34 AM3/1/24   11:34 AM



6310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   126310_Simon_CaseforEffectiveLegalWriting_TEXT_2024.indb   12 3/1/24   11:34 AM3/1/24   11:34 AM



xiii

Preface

Why devote yourself to legal writing? 

In law school, you’ll learn how to “write like a lawyer.” We hope so. And we 
hope not. The phrase legal writing carries both import and baggage. For all its 
potential to foster positive change and embody our best ideals, legal writing 
has drawn scorn. When most people think of legal writing, they likely picture 
fine print (hiding trap doors), bloated legalese, dense walls of text with only 
occasional indents, and so on. Indeed, legal writing’s reputation has suffered 
since our nation’s founding. But exceptional legal writers have emerged along 
the way—writers admired for their lucidity. You can be one of them. 

So let’s get practical and talk about what legal writing means to you. What 
about your future, your career? Will it matter whether you impress readers? 
Let’s give it some thought. Besides opposing attorneys assessing your argu-
ments (and skill), when you write in the legal profession, your readers will be: 

•	 potential employers considering whether to hire you; 
•	 employers paying your salary and assessing your worth; 
•	 clients paying you hundreds of dollars per hour to write; 
•	 vulnerable parties depending on you for effective representation; 
•	 constituencies or other public interest groups working toward a 

common goal;
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xiv Preface

•	 judicial clerks recommending how your case/issue should be de-
cided; and

•	 judges deciding your case.

Important readers, indeed. You’ll want their good opinion. You’ll want 
them to praise and value your work. You’ll want them to be persuaded and 
find you credible. In short, you’ll want them to feel a bond of goodwill with 
you. That’s a bond that forms if, and only if, you have taken pains to do every 
part of your job—writing included—well. 

Writing well takes time. It’s not easy. But you can do it with dedication, and 
it’s worth the effort. Every time you put fingers to keypad, think about a per-
son on the above list. Imagine sitting next to them while they’re reading your 
document, processing what’s on your page. Let yourself feel that sense of shaky 
optimism. If you do that—if you constantly think about your reader while you 
write—you’ll already be ahead of many practicing lawyers. 

Why a casebook approach?

Among the many topics covered in your legal-writing courses will be style, 
grammar, and punctuation. And you may wonder why you’re learning tech-
niques that you covered in grade school. The reasons are simple. 

The rules of writing are challenging and require lifelong attention. Those 
rules are as multifold and nuanced as the legal rules you’ll learn in other 
courses. Besides that, lawyers, even experienced lawyers, often struggle with 
their writing and ignore the advice of legal-writing experts. Some of those 
lawyers have (as you’ll soon see) suffered courts’ wrath because of it. Courts 
and clients expend substantial resources resolving issues caused or clouded by 
thoughtless writing. 

So the purpose of this casebook is two-fold: (1) to guide and instruct you 
on getting it right in your own writing; and (2) to demonstrate that writing 
style and mechanics should not be afterthoughts. We want you to see that style 
and mechanics are essential to effective legal writing and effective lawyering. 
Failing to master these skills can have legal or professional consequences. 

Our choice of a casebook method for teaching you these skills is unusual—
unique, even. We know of no other casebook on legal writing. But we see value 
in changing that. Rather than listing a set of writing techniques for you to fol-
low without context, we’re giving you examples of court cases that hinged, in 
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	 Preface xv

whole or in part, on the quality of a legal writer’s work product. In other words, 
this book will connect technique to real-world consequences. 

Above all, we hope and believe that this book will prompt rich and useful 
conversations in and out of the classroom. And if we allow ourselves a fanci-
ful wish, we hope that experiencing this material in a casebook format, with 
the attendant drama of actual cases, will spark some readers to become true 
legal-writing fanatics (like us). 

What should you know about the selected cases? 

We’ve tried to select interesting cases. And we’ve tried our best to avoid 
areas of law that pose extra layers of complexity, such as tax law or secured 
transactions. We’ve also tried to avoid cases that address especially sensitive 
issues, such as sexual assault or other acts of violence and cruelty. 

We’ve tried to use recent cases, too. Almost all our principal cases were 
decided after 2000, and many, if not most, are newer than 2010. A fair number 
are from the 2020s. Our aim was to capture the current state of the law and the 
profession. But you’ll spot a few older cases. 

We have heavily edited the cases for succinctness and readability. Courts 
and authors often augment citations with parenthetical notes acknowledging 
that they’ve “cleaned up” the quoted passage. Well, we’ve done lots of clean-
ing. Among other things, we’ve often altered or removed footnotes, citations, 
bracketed notes, parentheses, italics, and multi-level quotation marks. We’ve 
also unbolded courts’ headings to avoid confusion with this book’s section and 
subsection headings. In just a few places, we’ve made other minor alterations 
for flow, consistency, or clarity.

We also didn’t want our principal cases to be burdensome. Thus, what 
you’ll see here is heavily truncated. We have a chapter on the ills of verbosity, 
and we’ve tried to practice what we’ve preached. 

A final but important point: we’ve avoided cases in which the offending 
legal writer was a pro se litigant. Learning the fate of untrained lay writers 
would muddy our message and do little to inspire law students to dedicate 
themselves to their craft. 

And with that, welcome to a textbook that brings the courthouse to the 
legal-writing classroom. 
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