Understanding
Copyright Law



CAROLINA ACADEMIC PRESS

Understanding Series

UNDERSTANDING
ADMINISTRATIVE LAW
Seventh Edition
Kristin E. Hickman

UNDERSTANDING
ALTERNATIVE DISPUTE RESOLUTION
Kristen M. Blankley and
Maureen A. Weston

UNDERSTANDING ANIMAL LAW
Adam Karp

UNDERSTANDING
ANTITRUST AND ITS ECONOMIC
IMPLICATIONS
Seventh Edition
E. Thomas Sullivan and Jeffrey L. Harrison

UNDERSTANDING
BANKRUPTCY
Fourth Edition
Jeffrey Ferriell and Edward J. Janger

UNDERSTANDING
CALIFORNIA COMMUNITY
PROPERTY LAW
Second Edition
Jo Carrillo

UNDERSTANDING
CAPITAL PUNISHMENT LAW
Fourth Edition
Linda E. Carter, Ellen S. Kreitzberg,
and Scott W. Howe

UNDERSTANDING CIVIL PROCEDURE
Seventh Edition
Gene R. Shreve, Peter Raven-Hansen,
and Charles Gardner Geyh

UNDERSTANDING CIVIL PROCEDURE
The California Edition
Walter W. Heiser,
Gene R. Shreve, Peter Raven-Hansen,
and Charles Gardner Geyh

UNDERSTANDING
CIVIL RIGHTS LITIGATION
Third Edition

Howard M. Wasserman

UNDERSTANDING
CONFLICT OF LAWS
Fourth Edition
William M. Richman, William L. Reynolds,
and Chris A. Whytock

UNDERSTANDING
CONSTITUTIONAL LAW
Fifth Edition
William D. Araiza

UNDERSTANDING CONTRACTS
Fifth Edition
Jeffrey Ferriell

UNDERSTANDING COPYRIGHT LAW
Eighth Edition
Marshall A. Leaffer

UNDERSTANDING CORPORATE LAW
Sixth Edition
Arthur R. Pinto and
James A. Fanto

UNDERSTANDING
CORPORATE TAXATION
Fourth Edition
Leandra Lederman and Michelle Kwon

UNDERSTANDING CRIMINAL LAW
Ninth Edition
Joshua Dressler

UNDERSTANDING CRIMINAL
PROCEDURE VOL. 1:
INVESTIGATION
Eighth Edition
Joshua Dressler, Alan C. Michaels,
and Ric Simmons

UNDERSTANDING
CRIMINAL PROCEDURE VOL. 2:
ADJUDICATION
Fifth Edition
Joshua Dressler, Alan C. Michaels.
and Ric Simmons

UNDERSTANDING
DISABILITY LAW
Fourth Edition
Mark C. Weber



UNDERSTANDING
ELECTION LAW AND VOTING RIGHTS
Michael R. Dimino, Bradley A. Smith,
and Michael E. Solimine

UNDERSTANDING
EMPLOYEE BENEFITS LAW
Second Edition
Kathryn L. Moore

UNDERSTANDING
EMPLOYMENT DISCRIMINATION LAW
Third Edition
Thomas R. Haggard and
Bruce N. Cameron

UNDERSTANDING EMPLOYMENT LAW
Third Edition
Paul M. Secunda, Richard A. Bales,
and Jeffrey M. Hirsch

UNDERSTANDING
ENVIRONMENTAL LAW
Fourth Edition
Kevin A. Reilly and Philip Weinberg

UNDERSTANDING
ESTATE AND GIFT TAXATION
Third Edition
Brant J. Hellwig and
Robert T. Danforth

UNDERSTANDING EVIDENCE
Sixth Edition
Paul C. Giannelli and Jules Epstein

UNDERSTANDING FAMILY LAW
Fourth Edition
John Gregory, Peter N. Swisher,
and Robin Wilson

UNDERSTANDING
FEDERAL AND CALIFORNIA
EVIDENCE
Paul C. Giannelli

UNDERSTANDING
FEDERAL COURTS AND JURISDICTION
Second Edition
Linda Mullenix, Martin H. Redish,
and Georgene Vairo

UNDERSTANDING
FEDERAL INCOME TAXATION
Seventh Edition
J. Martin Burke and Michael K. Friel

UNDERSTANDING
THE FIRST AMENDMENT
Eighth Edition
Russell L. Weaver

UNDERSTANDING IMMIGRATION LAW
Third Edition
Kevin R. Johnson, Raquel Aldana,
Bill Ong Hing, Leticia M. Saucedo, and
Enid Trucios-Haynes

UNDERSTANDING INSURANCE LAW
Sixth Edition
Robert H. Jerry, II and Douglas Richmond

UNDERSTANDING
INTELLECTUAL PROPERTY LAW
Fourth Edition
Tyler T. Ochoa, Shubha Ghosh,
and Mary LaFrance

UNDERSTANDING
INTERNATIONAL BUSINESS AND
FINANCIAL TRANSACTIONS
Fourth Edition
Jerold A. Friedland

UNDERSTANDING
INTERNATIONAL CRIMINAL LAW
Fourth Edition
Ellen S. Podgor, Roger S. Clark,
and Lucian E. Dervan

UNDERSTANDING
INTERNATIONAL LAW
Third Edition
Stephen C. McCaffrey

UNDERSTANDING JEWISH LAW
Second Edition
Steven H. Resnicoff

UNDERSTANDING JUVENILE LAW
Fifth Edition
Martin Gardner
UNDERSTANDING LABOR LAW
Fifth Edition
Douglas E. Ray, Calvin William Sharpe,
and Robert N. Strassfeld

UNDERSTANDING
THE LAW OF TERRORISM
Second Edition
Erik Luna and Wayne McCormack



CAROLINA ACADEMIC PRESS UNDERSTANDING SERIES, continued

UNDERSTANDING
THE LAW OF ZONING AND
LAND USE CONTROLS
Third Edition
Barlow Burke

UNDERSTANDING LAWYERS’ ETHICS
Sixth Edition
Monroe H. Freedman and Abbe Smith

UNDERSTANDING
LOCAL GOVERNMENT
Second Edition
Sandra Stevenson

UNDERSTANDING
MODERN REAL ESTATE
TRANSACTIONS
Fourth Edition
Alex M. Johnson, Jr.

UNDERSTANDING
NEGOTIABLE INSTRUMENTS AND
PAYMENT SYSTEMS
Second Edition
William H. Lawrence

UNDERSTANDING
NONPROFIT AND TAX EXEMPT
ORGANIZATIONS
Third Edition
Nicholas P. Cafardi and
Jaclyn Fabean Cherry

UNDERSTANDING
PARTNERSHIP AND LLC TAXATION
Fifth Edition
Jerold A. Friedland
UNDERSTANDING PATENT LAW
Third Edition
Amy L. Landers

UNDERSTANDING PRODUCTS
LIABILITY LAW
Second Edition
Bruce L. Ottley, Rogelio A. Lasso,
and Terrence E Kiely

UNDERSTANDING PROPERTY LAW
Fifth Edition
John G. Sprankling

UNDERSTANDING REMEDIES
Fourth Edition
James M. Fischer

UNDERSTANDING
SALES AND LEASES OF GOODS
Third Edition
William H. Henning, William H. Lawrence,
and Henry Deeb Gabriel

UNDERSTANDING
SECURED TRANSACTIONS
Fifth Edition
William H. Lawrence, William H. Henning,
and R. Wilson Freyermuth

UNDERSTANDING SECURITIES LAW
Eighth Edition
Marc I. Steinberg

UNDERSTANDING SPORTS LAW
Timothy Davis and N. Jeremi Duru

UNDERSTANDING
TAXATION OF BUSINESS ENTITIES
Second Edition
Walter D. Schwidetzky and Fred B. Brown

UNDERSTANDING TORTS
Seventh Edition
John L. Diamond, Lawrence C. Levine,
and Anita Bernstein

UNDERSTANDING
TRADE SECRET LAW
John G. Sprankling and
Thomas G. Sprankling

UNDERSTANDING
TRADEMARK LAW
Fourth Edition
Mary LaFrance

UNDERSTANDING
TRUSTS AND ESTATES
Seventh Edition
Roger W. Andersen and Susan N. Gary

UNDERSTANDING
WHITE COLLAR CRIME
Fifth Edition
J. Kelly Strader and Todd Haugh



Understanding
Copyright Law

EIGHTH EDITION

Marshall A. Leaffer

DISTINGUISHED SCHOLAR IN INTELLECTUAL PROPERTY LAW
AND UNIVERSITY FELLOW
MAURER SCHOOL OF LAW, INDIANA UNIVERSITY

CAROLINA ACADEMIC PRESS
Durham, North Carolina




Copyright © 2024
Marshall A. Leaffer
All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Names: Leafter, Marshall A., 1943- author.

Title: Understanding copyright law / Marshall A. Leafter.

Description: Eighth edition. | Durham, North Carolina : Carolina Academic Press,
2024. | Series: Understanding series | Includes bibliographical references and
index.

Identifiers: LCCN 2024002336 | ISBN 9781531028503 (paperback) | ISBN
9781531028510 (ebook)

Subjects: LCSH: Copyright—United States.

Classification: LCC KF2994 .L43 2024 | DDC 346.7304/82—dc23

LC record available at https://lccn.loc.gov/2024002336

Carolina Academic Press, LLC
700 Kent Street

Durham, North Carolina 27701
Telephone (919) 489-7486

Fax (919) 493-5668
WWW.cap-press.com

Printed in the United States of America



Contents

Preface XXXi
Chapter 1 - Introduction to Copyright and Intellectual Property Law 3
Introduction 3
§1.01 Introduction and Chapter Overview 3
Part I. HisTORICAL OVERVIEW OF COPYRIGHT 6
§1.02 From the Beginnings to the Statute of Anne (1710) 6
§1.03 From the Constitution to the Copyright Act of 1909 8
§1.04 The 1909 Act 10
[A] General Provisions of the 1909 Act 10
[B] United States’ Exclusion from the Berne Convention 11
[C] Legislative Attempts to Re-tool the 1909 Act 11
§1.05 The Copyright Act of 1976 12
[A] Important Changes in the 1976 Act 12
[B] The Berne Convention Implementation Act of 1988 15
[C] Amendments to the Copyright Since 1978 16

[D] The Continuing Importance of the 1909 Act and
the 1976 Act as Originally Enacted 17
[E] Copyright Legislation in Perspective 18
PArT II. PHILOSOPHICAL JUSTIFICATIONS FOR COPYRIGHT LAwW 19
§1.06 Generally 19
§1.07 The Natural Law Justification 20
[A] Natural Law and the Author 20
[B] Locke and the Labor Model 21
[C] Hegel and the Personality Model 22
§1.08 The Utilitarian Conception of Copyright Law 24
[A] The Economic Rationale of the Copyright Clause 24
[B] Why Should Property Rights Be Created for Information? 25
§1.09 The Future of Copyright and the Digital Challenge 28
[A] From Gutenberg to the Internet 28
[B] The Digital Challenge and Copyright Law 31
[C] The Future of Copyright 33

PArT III. COPYRIGHT, PATENT, TRADEMARK, AND TRADE
SECRET COMPARED 35
§1.10 Generally 35

vii



viii CONTENTS

§1.11 Patent Law
[A] Generally
[B] Procedures for Obtaining a Patent
[C] Types of Patents
[D] Utility Patents: Requirements for Validity
[E] Patent Infringement
§1.12 Trademark Law
[A] Generally
[B] Federal Registration of Trademarks
[C] Federal Unfair Competition Law: Section 43(a) of
the Lanham Act
[D] Trademark Infringement
[E] Trademark Dilution
§1.13 Trade Secrets
§1.14 Chart Comparing Copyright, Patent, Trademark, and
Trade Secret
§1.15 State Intellectual Property Law
[A] State Trade Secret Law
[B] Unfair Competition Law
[C] Common Law Copyright
[D] The Right of Publicity
[E] Misappropriation

Chapter 2 - Subject Matter of Copyright: General Standards
§2.01 Introduction and Chapter Overview

PArT I. FIXATION
§2.02 Fixation and the Distinction Between the Material Object
and the Copyright
§2.03 Tangible Medium of Expression
[A] The Fixation Requirement: Generally
[B] “Fixed Under the Authority of the Author”
[C] Perception by Machine or Device
[D] Fixation and the Digital Challenge: RAM Copies
and Videogames
[1] RAM Copies
[2] Videogames and Fixation
§2.04 The Anti-Bootleg Provisions of Chapter 11: And the
Fixation Requirement
§2.05 Works Not Fixed in a Tangible Medium of Expression:
Common Law Copyright

PART II. ORIGINALITY AND AUTHORSHIP
§2.06 Original and Creative Authorship

[A] Authorship

[B] Independent Creation

35
35
36
37
37
39
40
40
41

42
43
43
44

46
47
48
48
48
49
51

53
53

54

54
55
55
57
57

58
58
58

59

62

64
64
64
65



CONTENTS ix

[C] The Quantum of Originality: Creative Authorship 66
Part III. COMPILATIONS AND DERIVATIVE WORKS 68
§2.07 Compilations and Derivative Works 68
§2.08 Derivative Works 69
[A] Originality in Derivative Works 69
[B] Originality in Derivative Works: Reproductions of
Works of Art 70
[C] Digital Processes and Creative Authorship:
The Colorization Controversy 74
§2.09 Other Issues in the Scope of Protection of Derivative Works 75
[A] The Lawful Use Requirement 75
[B] Use of Derivative Works in the Public Domain 77
§2.10 Compilations: Generally 78
§2.11 Originality in Compilations 78
[A] Originality in Compilations: An Overview 78
[B] The Feist Case and the Demise of the Industrious
Effort Doctrine 79
[C] Originality in Selection and Arrangement After Feist 81
[1] From the White Pages to the Yellow Pages 81
[2] Originality in Selection 82
[3] Originality in Arrangement 83
[D] The Originality Doctrine and Computer Databases 84
[E] Protection of Databases Outside Copyright Law:
Should There Be a Sui Generis Federal Right? 86
§2.12 Collective Works 88
PArRT IV. NON-COPYRIGHTABLE SUBJECT MATTER 89
§2.13 Ideas and Systems Under § 102(b) 89
[A] Generally 89
[B] Idea and Expression: The Doctrine of Baker v. Selden 92
[1] The Nature of Functional Works: Patent Policy
and Copyright Law 92

[2] The Use/Explanation Dichotomy and the Merger Doctrine 94
[3] Functionality and Standardization: Graphical User

Interfaces, Menu Hierarchies, and the Merger Doctrine 96

[4] The Merger Doctrine and Scénes a Faire 99

[C] Fictional Literary Characters 100

[1] Elements of Protection 100

[2] Literary Characters and the Public Domain 102

[D] Historical Research 102

§2.14 Other Issues on Non-Copyrightable Subject Matter 105
[A] Copyright in Immoral, Illegal, and Obscene Works

and Other Works of Negative Utility 105

[B] Government Works 107



X CONTENTS

[1] Works of the United States Government

[2] Works of State Governments
[a] State Statutes and other Official Documents
[b] Official Legal Documents Published by Private Parties
[c] Quasi-Official Legal Documents

Chapter 3 - Works of Authorship: Categories of Copyrightable
Subject Matter
§3.01 Introduction and Chapter Overview

ParT I. WORKS OF AUTHORSHIP: OVERVIEW
§3.02 The Eight Categories
[A] Generally
[B] Excluded Writings
[C] Copyrightable Subject Matter: The 1909 and
1976 Acts Compared
[D] Importance of How a Work Is Categorized

ParT II. LiTERARY WORKS
§3.03 Generally
§3.04 Computer Programs (Software)
[A] Historical Background: CONTU
[B] Copyrightability of Programs: Initial Doubts
§3.05 Computer Technology
[A] Computer Hardware: The Basics
[B] Computer Software: Development Stages
[C] Application and Operating System Programs
§3.06 Computer Programs in the Courts: Apple Computer, Inc. v.
Franklin Computer Corp.
[A] Apple Computer, Inc. v. Franklin Computer Corp.:
The Issues Involved
[B] First Issue: Copyright in a Program Expressed in Object Code
[C] Second Issue: Copyrightability of a Program
Embedded in a ROM
[D] Third Issue: Copyrightability of Operating Systems
§3.07 Computer-Generated Works
§3.08 Other Forms of Intellectual Property Protection
for Computer Software
[A] Trade Secret Protection for Computer Software
[B] Patent Law Protection for Computer Software
[C] State Contract Law
[D] Protecting Technological Safeguards:
The Digital Millennium Copyright Act
§3.09 Semiconductor Chips

107
108
108
108
108

111
111

111
111
111
112

114
115

115
115
116
116
117
118
118
118
119

120

120
120

121
121
123

126
126
127
129

130
131



CONTENTS

[A] The Technological Background, the Economic
Stakes, and the Legal Dilemma
[B] The Semiconductor Chip Act: Statutory Overview

PARrT III. PicTORIAL, GRAPHIC, AND SCULPTURAL WORKS:
THE UTILITARIAN OBJECT
§3.10 Generally
§3.11 Works of Applied Art and the Design of Useful Objects
§3.12 Useful Articles and Industrial Design Under the 1976 Act
[A] Pictorial and Graphic Works and the Separability Doctrine
[B] The Separability Doctrine in the Case Law Before Star Athletica
[1] Physical Separability
[2] Conceptual Separability
§3.13 The Separability Doctrine Redefined by the Supreme Court:
Star Athletica v. Varsity Designs
§3.14 Other Forms of Protection for Works of Applied Art:
Vessel Hull Designs, Design Patent, and Proposed
Design Legislation
[A] Design Patent
[B] Design Legislation
[C] Protection of Design Under Trademark and
Unfair Competition Law
[D] The Sui Generis Protection of Vessel Hull Designs
§3.15 Architectural Works
[A] Generally
[B] Architectural Works Constructed Before December 1, 1990
[1] Architectural Structures
[2] Architectural Plans, Models, and Drawings
[C] The Architectural Works Protection Act of 1990
[1] Scope of Protection
[2] Limitations on the Exclusive Rights of an
Architectural Work
§3.16 Maps

PART IV. OTHER CATEGORIES OF COPYRIGHTABLE SUBJECT MATTER

§3.17 Musical Works
§3.18 Sound Recordings
[A] Distinguishing the Sound Recording from Other
Works of Authorship and the Phonorecord
[B] Originality in Sound Recordings
[C] Federal Protection for Pre-1972 Sound Recordings
§3.19 Dramatic Works
§3.20 Pantomimes and Choreographic Works
§3.21 Motion Pictures and Other Audiovisual Works

xi

131
132

134
134
134
136
136
138
138
139

141

143
143
145

146
147
149
149
150
150
150
151
151

154
155

157
157
158

158
159
160
160
161
163



xii CONTENTS

Chapter 4 - Publication, Notice, and Other Formalities
§4.01 Introduction and Chapter Overview

Part I. PuBLICATION
§4.02 Publication: Its Role in Copyright Law
[A] Generally
[B] Historical Overview of the Publication Doctrine
[C] Justification of the Publication Doctrine
§4.03 “Publication” Defined
§4.04 Publication Under the 1909 Act: Its Continuing Importance
§4.05 Two Court-Made Efforts to Ameliorate the Publication
Requirement’s Harsh Effect Under the 1909 Act
[A] Generally
[B] Divestive and Investive Publication
[C] Limited versus General Publication
§4.06 The Importance of Publication Under the 1976 Act
[A] Generally
[B] Publication and Compliance with Formalities
[C] Publication and International Copyright
[D] Publication: Durational Consequences
§4.07 Special Publication Contexts: 1909 and 1976 Acts Compared
[A] Performance as Publication
[B] Publication by Display
[C] The Distribution of Phonorecords as Publication of
the Sound Recording and the Musical Work
[D] Publication of a Derivative Work

PArT II. NOTICE
§4.08 Generally: Justification for Notice Requirement
[A] The Background

[B] Abrogation of the Notice Requirement: The Berne Convention

Implementation Act of 1988
[C] Chart: Notice Provisions for Published Works Under the
1909, 1976, and Berne Convention Implementation Acts
§4.09 Notice Requirements Under the 1976 Act Before the
Berne Convention Implementation Act of 1988 Amendments
§4.10 Form and Position of Notice Under the 1976 Act
[A] Form of Notice on Copies
[B] Form of Notice on Phonorecords for Sound Recordings
[C] Year Date
[D] Name of Copyright Owner
[E] Location of the Notice
§4.11 Omission of Notice
[A] Generally
[B] Omission of Notice and Forfeiture of Copyright

165
165

167
167
167
168
168
169
170

171
171
172
173
175
175
176
176
177
177
177
178

179
181

182
182
182

183

184

185
186
186
187
188
188
188
189
189
190



CONTENTS

C] Omission of Notice: The Savings Provision
D] Discovery of Omission
E] Reasonable Efforts to Cure Omitted Notice
F] Discovery of Omitted Notice After the Berne
Convention Implementation Act

[G] Omitted Notice and Innocent Infringement
§4.12 Error in Name and Date

[A] Generally

[B] Error in Name

[C] Error in Date

[D] Omission of Name or Date
§4.13 Special Notice Subsections

[
[
[
[

[A] Notice for Publications Containing Government Works

[B] Notice for Contribution to Collective Works
§4.14 Notice Under the 1909 Act

[A] Generally

[B] Form of Notice

[C] Location of Notice

[D] Year Date

[E] Omission of Notice
(

F] U.S. Works First Published Outside the United States

Part III. THE MANUFACTURING CLAUSE
§4.15 The Demise but Continuing Importance of the
Manufacturing Clause
§4.16 The Manufacturing Clause Under the 1976 Act
[A] Generally
[B] The “Preponderantly” Requirement
[C] Exceptions to the Manufacturing Provisions
[D] Effect of Non-Compliance Under the 1976 Act
§4.17 The Manufacturing Clause Under the 1909 Act
[A] Generally
[B] Ad Interim Protection

[C] Forfeiture by False Affidavit and General Non-Compliance

Chapter 5 - Ownership of Copyright
§5.01 Introduction and Chapter Overview

PArT I. INITIAL OWNERSHIP: WORKS MADE FOR HIRE AND

JoinT WORKS
§5.02 Works Made for Hire
[A] Generally

[B] Works Made for Hire: An Overview of the Basic Standards

§5.03 Distinguishing Between Employers and
Independent Contractors

xiii

191
192
193

194
195
196
196
196
197
197
198
198
198
200
200
201
201
202
202
203

205

205
205
205
206
206
206
207
207
207
208

209
209

210
210
210
211

214



Xiv

CONTENTS

[A] Clarifying the Categories: Community for Creative
Non-Violence v. Reid
[B] Who is an “Employee”: Applying the Restatement
of Agency Criteria After CCNV
[C] The Status of the Independent Contractor and
Commissioned Works after CCNV
§5.04 Works Prepared Within the Scope of Employment
§5.05 Works Made for Hire Under the 1909 Act
§5.06 Joint Works Under the 1976 Act
[A] Generally
[B] Intent to Create a Joint Work
[C] Joint Work Authorship: Copyrightability and
Ownership of Individual Contributions
[D] Joint Works Created by Non-Collaborative Means
[E] Consequences of Joint Ownership
[F] Joint Works and Derivative Works Compared
§5.07 Joint Ownership Under the 1909 Act
§5.08 Ownership of Contributions to Collective Works
[A] Distinguishing Between Copyright in the Collective Work
and Copyright in a Contribution to the Collective Work
[B] The Collective Works and the Revision Right
in the Digital Environment
§5.09 Ownership of Copyright as Distinguished from Ownership
of the Material Object: The Pushman Doctrine

PART II. TRANSFERS OF COPYRIGHT INTERESTS
§5.10 Divisibility of Copyright
[A] Generally
[B] Consequences of Divisibility: Standing to Sue
[C] Does an Exclusive Licensee Have the Right
to Sublicense the Copyrighted Work?
§5.11 Indivisibility of Ownership Under the 1909 Act
§5.12 Drafting and Construing Licenses
[A] In General
[B] The Problem of New Media
§5.13 Transfers of Copyright: The Writing Requirement
[A] The 1976 Act
[B] The Writing Requirement Under the 1909 Act
§5.14 Recordation
[A] Generally: The Importance of Recordation
[B] What Should Be Recorded?
[C] Recordation: Priority Between Conflicting Transfers
(Assignments and Exclusive Licenses)
[D] Priority Between a Transferee and a Non-Exclusive Licensee

214

216

217
218
220
222
222
222

225
227
227
228
229
230

230

232

234

235
235
235
235

236
237
238
238
239
242
242
244
244
244
245

246
247



CONTENTS

[E] Reliance on Copyright Office Records: Practical Limitations
[F] Recordation Under the 1909 Act
§5.15 Involuntary Transfers
§5.16 Orphan Works: Works Whose Copyright Owners Cannot
Be Found
[A] The Orphan Works Dilemma
[B] Orphan Works Legislation
§5.17 Non-fungible Tokens (NFTs) and Copyright Ownership

Chapter 6 - Duration, Renewal, Termination of Transfers, and
Restoration of Copyright
§6.01 Introduction and Chapter Overview

ParT I. DURATION
§6.02 Generally: The 1909 and 1976 Acts Compared
§6.03 The Copyright Term Extension Act of 1998:
Its History and Justification
[A] From Life-Plus-Fifty to Life-Plus-Seventy
[B] The Constitutional Challenge: Eldred v. Ashcroft
and Beyond
§6.04 The Mechanics of Duration Under the 1976 Act
[A] All Terms Run to the End of the Calendar Year
[B] The Basic Term: Life of the Author Plus Seventy Years
[C] Anonymous and Pseudonymous Works and
Works Made for Hire
[D] Joint Works
[E] Duration of Pre and Post 1972 Sound Recordings
[F] Death Records
[G] Works Created but Not Published or Copyrighted
Before January 1, 1978

PArT II. RENEWAL
§6.05 Works Published or Copyrighted Before January 1, 1978:
An Overview
[A] Generally
[B] The Renewal Registration Requirement Under the 1976 Act
[C] Works in Their Second Term as of January 1, 1978
[D] Summary Chart: Duration Under the 1976 Act
§6.06 Renewal: Copyrights in the First Term as of 1978
[A] Generally: The Continuation of the Renewal System
Under the 1976 Act
[B] Renewal Claimants
§6.07 Exceptions to the Author’s Right to the Renewal Term
[A] Generally
[B] Posthumous Works

XV

247
248
249

249
249
250
251

253
253

255
255

256
256

258
260
260
260

261
261
261
262

263
264

264
264
264
265
266
267

267
268
269
269
269



XVi

CONTENTS

[C] Composite Works and Corporate Works
[D] Employer of a Work Made for Hire
§6.08 Transfers of the Renewal Term: Fisher v. Witmark
§6.09 Automatic Renewal for Copyrights Originally Secured
Between January 1, 1964 and December 31, 1977
[A] Generally
[B] How Automatic Renewal Works
[1] Permissive Renewal
[2] Clarifying the Vesting Problem
[C] Continuing Incentives to Register
§6.10 The Renewal Term and Derivative Works
[A] Generally
[B] Stewartv. Abend: Demise of the New Property
Theory of Derivative Works
[C] Stewartv. Abend Reassessed

PART III. TERMINATION OF TRANSFERS
§6.11 Termination Generally
[A] Sections 304(c), 304(d) and 203 Distinguished
[B] “Agreements to the Contrary”
[C] Effect of Termination
§6.12 Termination of the Extended Renewal Term Under §$ 304(c)
and 304(d)
[A] Termination of the Extended Renewal Term
[B] The Mechanics of §304(c) and 304(d)
§6.13 Termination Formalities
§6.14 Termination of Transfer Under §203
§6.15 Sections 304(c) and 203 Compared
§6.16 Some Works Enjoy No Termination Right, and Other
Works Have Both Termination and Renewal Rights
[A] Certain Grants Are Not Subject to Termination
[B] Grants Are Subject to Both Termination and Renewal
§6.17 Termination of Transfers and Derivative Works Exception

PArT IV. RESTORATION OF COPYRIGHT IN WORKS PREVIOUSLY
IN THE PuBLIC DOMAIN
§6.18 Retroactivity Under Article 18 of the Berne Convention
and the Constitutional Dilemma
§6.19 Restoration of Copyright in Certain Foreign Public Domain
Works Under Section 104a: From NAFTA to the Uruguay
Round Agreements Act
[A] The North American Free Trade Agreement Act
[B] The Uruguay Round Agreements Act
[1] Requirements for Restoration

270
270
271

272
272
273
273
274
274
275
275

277
278

279
279
279
280
282

283
283
284
286
288
290

291
291
292
292

294

294

295
295
296
296



CONTENTS xvii

[2] The Special Case of Reliance Parties 298
[C] The Constitutionality of Restoration: Golan v. Holder 300
Chapter 7 - Copyright Registration and Deposit 303
§7.01 Introduction and Chapter Overview 303
PArT I. REGISTRATION 304
§7.02 The Copyright Office 304
§7.03 Why a Registration System? 306
§7.04 Registration of Copyright: An Overview 308
§7.05 Registration Procedures 309
[A] Generally 309
[B] Who Can File for Registration? 309
[C] Expediting and Streamlining the Process: Special Handling,
Pre-Registration Procedures 310
[D] Copyright Application Forms and Deposit Copies 311
[E] Examination of a Claim to Copyright 312
[F] The Effect of Errors in the Registration Certificate 312
§7.06 The Importance of Registration 314
[A] Prerequisite to Bringing Suit for Infringement 314
[B] The Date When Registration “Has Been Made” 315
[C] The Registration Exception for Berne Works 316
[D] Registration as Prima Facie Evidence of Validity 317
[E] Registration as a Prerequisite for Obtaining Statutory
Damages and Attorney’s Fees 317
[F] The Interplay of Registration and Recordation 318
§7.07 Registration of Derivative Works and Individual Components
of Collective Works 319
[A] The Importance of Registration 319
[B] Derivative Works and the Registration Requirement 319
[C] Registration of Collective Works and Their Individual
Components 320
§7.08 Refusal of Registration: §411(a) 321
§7.09 Registration Under the 1909 Act: The “Prompt” Deposit and
Registration Requirement 322

§7.10 Summary Chart: Registration Provisions for Published
Works Under the 1909, 1976, and Berne Convention

Implementation Acts 323
Part II. DEPOSIT 324
§7.11 Generally 324
§7.12 Deposit for the Library of Congress Under the 1976 and 1909 Acts 325
§7.13 Deposit Requirements for Registration Purposes 326

§7.14 The Future of the Copyright Office 327



xviii

CONTENTS

Chapter 8 - The Exclusive Rights and Their Limitations
§8.01 Introduction and Chapter Overview

ParT I. Excrusive RIGHTS, LIMITATIONS, AND
COMPULSORY LICENSES

§8.02 Introduction to the Exclusive Rights and Their Limitations
§8.03 The Compulsory Licenses and Their Administration

[A] What Is a Compulsory License?

[B] Are the Compulsory Licenses Justifiable?

[C] Administering the Compulsory Licenses; From the Copyright
Royalty Tribunal to Copyright Arbitration Panels

[D] The Current System: The Copyright Royalty Board (Copyright
Royalty Judges)

PArT II. THE REPRODUCTION AND ADAPTATION RIGHTS AND
THEIR LIMITATIONS

§8.04 The Reproduction Right: Generally

[A] Fixation in a Copy or Phonorecord: Material and
Temporal Requirements

[B] The Reproduction Right and the Fixation Requirement

[C] The Reproduction Right and the Digital Challenge:
The RAM Copy Doctrine

§8.05 The Right to Prepare Derivative Works

[A] The Adaptation Right: Generally

[B] The Adaptation Right and Cross Media Infringement

[C] Infringement of the Adaptation Right: Fixation and
Computer Enhancements

[D] The Adaptation Right and Authorial Control

§8.06 Library Photocopying Under § 108
§8.07 Limitations to the Reproduction and Adaptation Rights:

Ephemeral Recordings, § 112

§8.08 Limitations to the Reproduction and Adaptation Rights:

Reproduction of Pictorial, Graphic, and Sculptural Works in
Useful Articles, § 113

§8.09 Limitations to the Reproduction and Adaptation Rights:

Sound Recordings, § 114

[A] The Independent Fixation Limitation

[B] Sampling

[C] Certain Noncommercial Uses of Pre-1972 Sound Recordings

§8.10 Limitations to the Reproduction and Adaptation Rights:

The Compulsory License for Making and Distributing
Phonorecords (The Mechanical License), § 115
[A] The “Mechanical Compulsory License”

[1] Generally

[2] How the Compulsory License Works

331
331

332
332
333
333
334

336

338

339
339

339
340

341
343
343
344

345
346
348

350

352

353
353
354
355

356
356
356
357



CONTENTS

[3] Where the Compulsory License Does Not Apply
[4] Procedures to Obtain the Compulsory License for
Physical Phonorecord Deliveries
[B] The Compulsory License for Digital Phonorecord Deliveries
[1] Digital Phonorecord Deliveries Before the Music
Modernization Act
[2] The Mechanical Compulsory License Under the Music
Modernization Act of 2018
[a] The Mechanical Compulsory License for Digital
Phonorecord Deliveries
[b] Blanket License for Digital Phonorecord Deliveries
[c] Interim Provisions
[d] The Mechanical Licensing Collective (MLC)
[e] Database of Musical Works and Their Sound Recordings
§8.11 Limitations to the Reproduction and Adaptation Rights:
Computer Uses, § 117
§8.12 Limitations to the Reproduction and Adaptation Rights:
Architectural Works, § 120
§8.13 Limitations to the Reproduction and Adaptation Rights:
Reproduction for the Blind or Other People with Disabilities
[A] Section 121: Exceptions for to the Reproduction and Adaptation
Rights for the Visually Impaired
[B] §121A Limitations on Exclusive Rights: Reproduction for
Blind or Other People with Disabilities in Marrakesh
Treaty Countries

PArT III. THE D1sTRIBUTION RIGHT AND ITS LIMITATIONS
§8.14 The Distribution Right: Generally
§8.15 Limitations on the Distribution Right: The First Sale Doctrine
[A] Generally
[B] Should There Be a Digital First Sale Doctrine?
§8.16 Modifications and Exceptions to the First Sale Doctrine
[A] Record Rental
[B] Software Rental
[C] Importation of Copies and Phonorecords
[D] Imported Copies Legally Obtained Abroad: The Gray
Market
[E] The Right to Dispose of Copies or Phonorecords
of a Restored Work
[F] The Resale Royalty Right (Droit de Suite)
[1] In General
[2] Rise and Demise of the California Resale Royalties Act
[G] The Public Lending Right

Xix

357

358
359

359

360

360
361
362
362
363

364

367

368

368

369

370
370
372
372
375
377
377
378
379

380

383
383
383
384
385



CONTENTS

ParT IV. THE PERFORMANCE AND Di1spLAY RIGHTS AND

THEIR LIMITATIONS 386
§8.17 The Performance Right: Generally 386
§8.18 What Is a Public Performance or Display? 387

[A] Generally 387
[B] Performances in Places Open to the Public 388
[C] The Size and Composition of a Public Audience 388
[D] Transmission of a Work to the Public 389
[1] Early Interpretations Under the 1976 Act 389
[2] Performances by Transmission and Emerging
Digital Technologies: ABC, Inc. v. Aereo, Inc. 390
§8.19 Nonprofit and Other Exemptions to the Performance Right, §110 392
[A] Generally 392
[B] Face to Face Teaching, § 110(1) 392
[C] Transmissions of Instructional Activities, § 110(2) 393
[D] Religious Services, §110(3) 395
[E] Exemption for Certain Non-Profit Performances, § 110(4) 395
[F] Incidental Public Reception and the Multiple
Performance Doctrine, § 110(5) 397
[1] From the 1909 Act to the Fairness in Music Licensing
Act of 1998 397

[2] The Multiple Performance Doctrine:

The 1909 Act Background 398

[3] Incidental Public Reception under the 1976 Act as

Originally Passed, § 110(5) 399

[4] The §110(5) Exemption in the Courts:

Ambiguity and Uncertainty 401

[5] The Fairness in Music Licensing Act of 1998 402

[a] The §110(5)(B) Business Exemption 402
[b] Section 110(5) and U.S. Obligations under
the Berne Convention 403
[G] Agricultural and Horticultural Fairs, § 110(6) 405
[H] Retail Sales of Sheet Music and Phonorecords, § 110(7) 405
[I] Exemption for Transmissions of Nondramatic Literary
Works to the Handicapped, §110(8) 405
[J] Transmissions of Dramatic Works to the Handicapped, § 110(9) 406
[K] Veterans and Fraternal Organizations, §110(10) 406
[L] Muting and Skipping of Motion Picture Content for Private

Home Viewing § 110(11) 406

§8.20 Secondary Transmissions, § 111 407
[A] Generally 407
[B] Overall Structure of § 111 408

[C] General Exemptions, § 111(a) 408



CONTENTS

1] Clause (1): Retransmissions to Private Lodgings
2] Clause (2): Instructional Transmissions
3] Clause (3): The Passive Carrier Exemption
4] Clause (4): The Secondary Transmitter Exemption
[D] The Compulsory License for Cable Systems, § 111(c)
[E] Reporting Requirements and Royalty Fees
for Cable Systems, §111(d)
[F] The Computation and Distribution of Royalty Fees
[G] Afterthoughts: Is §111 an Anachronism?
§8.21 Satellite Retransmissions
[A] Satellite Retransmissions for Private Home Viewing:
§ 119 Statutory License
[B] Satellite Retransmissions Within Local Markets: § 122
§8.22 The Jukebox License § 116
[A] The Rise and Fall of the Compulsory Jukebox License
[B] The Jukebox Licensing Procedure: A Voluntarily
Negotiated License
§8.23 Performing Rights Societies
[A] Why They Are Needed: Capturing the Valuable
but Elusive Performance Right
[B] How They Operate: The ASCAP Model
[C] Performing Rights Societies and Antitrust Regulation
[1] The Blanket License Controversy
[2] The Rate Setting Oversight Process

—_— — —

[D] Dramatic (Grand Rights) and Non-Dramatic (Small Rights)

[E] Synchronization Rights
[F] Digital Network Transmissions
§8.24 The Compulsory License for Public Broadcasting, § 118
§8.25 Performance Rights in Sound Recordings
(Neighboring Rights)
§8.26 The Digital Performance Right in Sound Recordings
[A] Introduction
[B] Highlights of the Digital Performance Right
for Sound Recordings Act
[1] The Digital Audio Transmission Right of § 106(6)
[2] The § 114 Amendments: Exemptions to the Right
[3] Compulsory Licensing Provisions
[4] Protective Provisions
§8.27 The Right of Public Display, § 106(5)
§8.28 Limitations on the Display Right
[A] Public Display of an Owned Copy, §109(c)
[B] Other Exemptions to the Display Right

XXi

408
409
409
409
410

411
411
413
414

414
418
419
419

419
420

420
421
422
422
423
423
424
425
427

427
429
429

430
430
431
431
433
434
436
436
437



xxii CONTENTS

PArRT V. BEYOND CONVENTIONAL COPYRIGHT PROTECTION:
THE MORAL RIGHT
§8.29 The Moral Right
[A] Generally
[B] Analogs of the Moral Right in State and Federal Law
[C] State Art Preservation Acts
§8.30 Copyright Protection of Moral Rights: The Visual Artists
Rights Act of 1990 (“VARA”)
[A] Generally
[B] Summary of the Provisions of VARA
[1] Works Protected
[2] The Rights of Attribution and Integrity
[a] The Attribution Right
[b] The Integrity Right
[3] Exceptions to the Attribution and Integrity Rights
[a] The Attribution Right
[b] The Integrity Right
[C] VARA Applied: Carter v. Helmsley-Spear
[D] Beyond Moral Rights for Visual Artists?

ParT VI. RiGHTS BEYOND COPYRIGHT IN THE DIGITAL AGE:
THE Aupio HOME RECORDING ACT OF 1992 AND
THE D1GITAL MILLENNTIUM COPYRIGHT ACT OF 1998
§8.31 The Audio Home Recording Act of 1992
[A] The Challenge of Digital Recording Technology
[B] Provisions of the Audio Home Recording Act of 1992
[C] The Audio Home Recording Act and
Digital Hardware Devices
§8.32 Copyright Protection Systems and Copyright Management
Information Under the Digital Millennium Copyright Act:
The Background
§8.33 Section 1201: The Prohibition Against Manufacture and
Use of Devices to Defeat Copyright Protection Systems
§8.34 Technological Controls on Access: Circumvention by Conduct
§8.35 Technological Controls on Access: Circumvention by
Technology or Device
[A] Technologies and Devices Covered by §1201(a)(2)
[B] The Developing Case Law
[1] Constitutional Issues
[2] The Anticircumvention Provisions and the Protection
of Durable Goods Markets
§8.36 Circumvention of Technological Measures Protecting
Rights of a Copyright Owner
§8.37 Exceptions to the Prohibition on Circumvention
§8.38 The Basic Provisions of § 1201: A Schematic Diagram

438
438
438
439
441

442
442
443
443
445
445
445
446
446
446
449
450

451
451
451
452

453

455

456
458

459
459
460
460

461

463

464
467



CONTENTS

§8.39 The Protection of Copyright Management
Information (“CMI”)
[A] The Integrity of Copyright Management Information
[B] Exemptions and Limitations

§8.40 Civil Remedies and Criminal Penalties

Chapter 9 - Infringement and Remedies
§9.01 Introduction and Chapter Overview

PART I. INFRINGEMENT: SUBSTANTIVE [SSUES
§9.02 The Elements: Ownership, Copying, and Improper
Appropriation
§9.03 Circumstantial Proof of Copying: Access and Probative
Similarity
[A] Access
[B] Probative Similarity
[C] Probative Similarity and the Inverse Ratio Rule
§9.04 Improper Appropriation
[A] The Requirement of Substantial Similarity
B] Verbatim Similarity and Pattern Similarity Compared
C] Verbatim Similarity
D] Pattern Similarity
E] Determining Pattern Similarity: The Learned Hand
Abstractions Test

[
[
[
[

[F] Applying the Abstractions Test to Computer Programs:

From Whelan Associates to Computer Associates (Altai)
[G] De Minimis Copying
§9.05 Improper Appropriation in the Litigation Process
[A] Generally
[B] The Ordinary Observer or Audience Test
[C] Bifurcated Tests: Arnstein and Krofft
[1] Arnstein v. Porter in the Second Circuit
[2] A Ninth Circuit Variant: Sid and Marty Krofft and
its Evolution
§9.06 Improper Appropriation and Judicial Control Over the
Litigation Process

PARrT II. THIRD PARTY LIABILITY (CONTRIBUTORY INFRINGEMENT
AND VICARIOUS LIABILITY) INCLUDING THE LIABILITY OF

ONLINE SERVICE PROVIDERS UNDER THE DiGgITAL
MiLLENNIUM COPYRIGHT ACT
§9.07 Related Defendants: Contributory Infringement and
Vicarious Liability
[A] Generally
[B] Contributory Infringement: Causing, Contributing,
or Inducing the Direct Infringer

Xxiii

467
467
469
470

471
471

471

471

473
473
475
476
477
477
478
478
478

479
480
484
486
486
486
489
489
490

492

494

494
494

495



XXiv CONTENTS

[C] Applying Sony: Third Party Liability and Peer-to-Peer

Filing Sharing 497
[1] The P2P Challenge 497
[2] From Napster to Aimster: Differing Views on the Sony
Rule 498
[3] Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd.:
Active Inducement of Infringement 499
[4] The Future of P2P and the Sony Doctrine 500
[D] Vicarious Liability: The Right to Supervise
and a Financial Interest 501
§9.08 Liability for the Activities of Online Services 503
[A] Background to Title II of the Digital Millennium
Copyright Act 503
[B] Who Are Online Service Providers? 504
[C] Eligibility for the OSP Exemption: Threshold Conditions 504
[D] Safe Harbors 505
[1] Transitory Digital Network Communications: §512(a) 505
[2] System Caching: §512(b) 505
[3] Information Residing on Systems or Networks at
Direction of Users: §512(c) 506
[a] Notice and Takedown 507
[b] Actual Knowledge and Red Flag Knowledge 509
[4] Information Location Tools: §512(d) 510
[E] Subpoena to Identify Infringers: § 512(h) 510
Part III. REMEDIES 511
§9.09 Injunctive and Other Coercive Relief 511
[A] In General 511
[B] Preliminary Injunctions 511
[C] Permanent Injunctions 514
[D] Impounding and Disposition of Infringing Articles 515
§9.10 Damages and Profits: Generally 516
§9.11 Actual Damages and Profits 517
§9.12 Recovery of Profits 518
[A] Advantages to Claiming Lost Profits 518
[B] Costs Defendant May Deduct 518
[C] Apportionment of Profits to Infringing Activity 519
[D] Indirect Profits 519
§9.13 Statutory Damages 520
[A] Overview of the Statutory Damage Remedy 520
[B] Computing Statutory Damages: Statutory Maxima and Minima 522
[C] Multiple Works 523
[D] Multiple Plaintiffs and Defendants 525
[E] The Timing of the Election to Recover Statutory Damages 526

§9.14 Costs and Attorney’s Fees 527



CONTENTS XXV

[A] In General 527
[B] Attorney’s Fees 527
[C] Costs 529
[D] No Punitive Damages 530
§9.15 Criminal Penalties 531

[A] Generally 531
[B] Willful Infringement for Commercial Advantage and

Private Financial Gain 532
[C] Criminal Liability Without a Profit Motive: No Electronic

Theft Act 533
[D] Criminal Liability for the Unauthorized Distribution of

Prerelease Commercial Works 533
[E] Other Criminal Penalties and Offenses Under § 506 534

[F] Criminal Penalties for Unauthorized Fixation of Live
Musical Performances and the Recording of Motion

Pictures in Theaters 534

[G] Criminal Penalties for Unauthorized Performances
of Certain Digital Transmission Services 535
PART IV. INFRINGEMENT: PROCEDURAL MATTERS 535
§9.16 Jurisdiction 535
[A] “Arising Under” Jurisdiction 535
[B] Supplemental Jurisdiction 537
[C] Personal Jurisdiction 539
§9.17 Pleading, Proof, Jury Trials 540
[A] Pleading 540
[B] Burden of Proof 541
[C] Venue 542
[D] Cases Involving Both Patents and Copyright 542
[E] Jury Trial 543
[1] Right to Trial by Jury: Legal, Equitable, and Mixed Relief 543
[2] The Special Problem of Statutory Damages 543
§9.18 Parties to Suit: Plaintiff’s Standing 544
§9.19 Standing to Sue Federal and State Governments 546
[A] Federal Government 546
[B] State Government: The Eleventh Amendment Issue 546
§9.20 Small Claims Enforcement: The Case Act 548
Chapter 10 - Fair Use and Other Defenses to Copyright Infringement 553
§10.01 Introduction and Chapter Overview 553
ParT 1. FaIrR Usk: THE BACKGROUND 554
§10.02 Generally 554
§10.03 Historical Origin of Fair Use: Folsom v. Marsh 555
§10.04 Section 107 of the 1976 Act: Generally 555

§10.05 The Preamble to § 107 556



XXVi

CONTENTS

[A] In General
[B] Fair Use as Transformative Use
[1] The Origin and Rationale of the Doctrine of
Transformative Use
[2] Is Transformative Use Reconcilable with
the Derivative Work Right?

[3] Reconciling Transformative Use with the Copyright Owners

Derivative Work: Andy Warhol Foundation for
the Visual Arts, Inc. v. Goldsmith
[4] The Transformative Use Doctrine and Its Limits
[5] Transformative Use, and the Economic Approach
to Fair Use
§10.06 The Four Criteria

Part II. THE FOUR FACTORS INDIVIDUALLY EXAMINED

§10.07 First Factor: The Purpose and Character of the Use

§10.08 Second Factor: Nature of the Copyrighted Work

§10.09 Third Factor: The Amount and Substantiality of the Portion
Used in Relation to the Copyrighted Work as a Whole

§10.10 Fourth Factor: The Effect of the Use upon the Potential
Market for, or Value of, the Copyrighted Work

Part III. SPECIAL APPLICATIONS OF FAIR USE ANALYSIS: NEW
TECHNOLOGIES, PARODY, AND THE FIRST AMENDMENT
§10.11 Fair Use and the New Reproductive Technologies: Videotaping,
Photocopying, Internet File Sharing
[A] Copyright and the New Reproductive Technologies: Generally
[B] Videotaping: The Betamax Case
[C] Photocopying: Williams ¢ Wilkins
[D] Internet File Sharing: A ¢ M Records, Inc. v. Napster, Inc.
[E] Walking the Fair Use Tightrope: Case by Case
Litigation Versus Industry-Wide Resolution
§10.12 Avoiding Fair Use Determinations: Industry-Wide
Resolution of the Photocopying Dilemma
[A] Library Photocopying Under § 108
[B] Multiple Copies for Classroom Use
[C] A Private Collecting Agency: The Copyright
Clearance Center
§10.13 Reverse Engineering of Computer
Software: Sega Enterprises Ltd. v. Accolade, Inc.
§10.14 The Problem of Parody
[A] Generally
B] Parody and the Four Factors: Campbell v. Acuff-Rose
C] How Much Can the Parody Take from the Original?
D] Parody and the Fourth Fair-Use Factor: Market Effect

[
[
[
[E] Does the Parody Have to Target the Copyrighted Work?

556
556

556

558

559
560

561
563

564
564
567

570

571

574

574
574
575
576
578

579

581
581
581

583

584
588
588
589
590
591
592



CONTENTS

§10.15 Fair Use and the First Amendment
[A] Generally: No Irreconcilable Tension
[B] The Merger of Idea and Expression
§10.16 Fair Use: A Synthesis

ParT IV. THE FUTURE OF FAIR USE
§10.17 Fair Use in the Digital Network Environment
[A] The Background
[B] Fair Use and Technological Safeguards
[C] Fair Use and the Digital Millennium Copyright Act
[D] Mass Digitization and Fair Use: The Google
Book Search Project
[E] Fair Use and Generative Al
§10.18 Fair Use in Comparative Perspective
§10.19 International Treaties and the Future of Fair Use
[A] The Berne Convention Challenge: The Tripartite
Test of Article 9(2)
[B] The TRIPS Challenge: Article 13 of the Agreement

PART V. OTHER AFFIRMATIVE COPYRIGHT DEFENSES
§10.20 Generally
§10.21 Legal and Equitable Defenses
[A] Statute of Limitations
[B] Laches and Estoppel
[C] Abandonment or Forfeiture of Copyright
[D] Misuse of Copyright
[1] The Misuse Doctrine: Its Patent Law Origins
[2] Copyright Misuse: The Developing Case Law
[3] Copyright Misuse Reconsidered
[E] Fraud on the Copyright Office
[F] Innocent Intent

Chapter 11 - Copyright Law in a Federal System: Preemption of

State Law
§11.01 Introduction and Chapter Overview

PARrT I. PREEMPTION BEFORE THE 1976 ACT

§11.02 The Misappropriation Doctrine and Other State Attempts
to Protect Intellectual Property: The 1909 Act Background

[A] Two Divergent Tendencies

[B] The Classic Statement: The INS Case
§11.03 Preemption Reborn: Sears and Compco
§11.04 The Aftermath of Sears and Compco

ParT II. PREEMPTION UNDER § 301 OF THE 1976 ACT
§11.05 Section 301: Generally

§11.06 Rights Equivalent: The Language of the Statute and the

Legislative History

XxVii

593
593
596
597

599
599
599
600
601

602
604
605
607

607
608

609
609
610
610
611
612
613
613
614
616
616
618

619
619

621

621
621
621
623
624

626
626

628



xxviii CONTENTS

[A] Rights Equivalent: The Peculiar Structure of §301 628
[B] The Legislative Odyssey of § 301 629
§11.07 Rights Equivalent: The Case Law Applying § 301 630
[A] The Extra Elements Approach 630
[B] Preemption of State Contract Law 634
[C] Reconciling §301(a) and the Supremacy Clause 637
§11.08 The Necessary Return to Traditional Preemption Analysis:
Four Examples 638
[A] State Anti-Blind-Bidding Statutes 638
[B] State Law Conferring Broader or Narrower Rights 638
[C] Are Rights Equivalent to Those Provided Under §§ 107-121? 639
[D] The California Resale Royalty Act 640
[E] State Misappropriation Law and the “Partial
Preemption Doctrine”: NBA v. Motorola 641
§11.09 Subject Matter: The Second Requirement for Preemption
of State Law 643
[A] Non-Original Works and Works in the Public
Domain or Excluded by § 102(b) 643
[B] Subject Matter Which Congress Could Have,
But Did Not, Include 644
§11.10 Non-Preempted Works 645
§11.11 Other Preemption Provisions of the Copyright Act 646
[A] The Visual Artists Rights Act of 1990: § 301(f) 646
[B] The Architectural Works Protection Act of 1990: §301(b)(4) 646
[C] Pre-1972 Sound Recordings 647
Chapter 12 - An Overview of International Copyright 649
§12.01 Introduction and Chapter Overview 649
ParT I. THE MAJOR INTERNATIONAL TREATIES
INnvorLviNGg COPYRIGHT 650
§12.02 Generally 650
§12.03 The Universal Copyright Convention (“U.C.C.”) 651
[A] Generally 651
[B] Basic Provisions of the U.C.C. 652
[1] General Obligations 652
[2] Basis of Protection 652
[3] Formalities 652
[4] Minimum Term of Protection 652
[5] Exclusive Rights 653
[6] Berne Safeguard Clause 653
[C] The Paris Revision of the U.C.C. 653
§12.04 The Berne Convention 654
[A] Generally 654

[B] Berne Convention: Summary of Its Basic Provisions 654



CONTENTS

1
2

Subject Matter
Basis of Protection
3] Preclusion of Formalities
4] Minimum Term of Protection
[5] Exclusive Rights
§12.05 U.S. Entry into Berne
[A] Generally
[B] The Berne Convention Implementation Act of 1988
[1] Formalities
2] Architectural Works
3] Jukebox Compulsory License
4] Works in the Public Domain: Retroactivity
5] Copyright Infringement Remedies
[C] Benefits to American Authors and Copyright
Owners from Berne Membership
§12.06 Updating the Berne Convention: WIPO Copyright Treaties
[A] From the Berne Protocol to the New WIPO Treaties
[B] Overview of the WIPO Copyright Treaty and the
WIPO Performances and Phonograms Treaty
[C] U.S. Participation in the New Order
§12.07 Other Copyright-Related Conventions
[A] Convention for the Protection of Producers of Phonograms
Against Unauthorized Duplication of Their Phonograms
(The Geneva Phonograms Convention)
[B] Brussels Satellite Convention
[C] Marrakesh Treaty for the Blind and Print Disabled
[D] Copyright in the Americas: Buenos Aires Convention

(1]
(2]
(3]
4]

[
[
[
[

PArT II. FOREIGN AUTHORS AND CONFLICTS OF LAW IN
INTERNATIONAL COPYRIGHT
§12.08 Foreign Authors
[A] Unpublished Works
[B] Published Works: The Five Bases for Protection in § 104 (b)
§12.09 The Extraterritorial Application of U.S. Law to Foreign
Infringing Acts
§12.10 Choice of Forum and Choice Law in International Copyright
[A] Choice of Forum and the Application of Foreign Copyright
Law by U.S. Courts
[B] Choice of Law Rules in International Copyright Conflicts
[1] Choice of Law Rules and National Treatment
[2] Choice of Laws Regarding Issues of Ownership
and Infringement
[3] Choice of Law Rules Governing Contracts and Choice
of Law Clauses

XXiX

654
655
656
656
656
657
657
658
658
660
660
661
662

662
662
662

663
664
664

664
665
666
666

667
667
667
668

669
671

671
672
672
673

674



XXX CONTENTS

[4] The Public Policy of the Forum and Its Effect on Choice
of Law Rules: Huston v. La Cing
§12.11 Recognition and Enforcement of Foreign Judgments

PART III. TRADE REGULATION AFFECTING INTERNATIONAL
COPYRIGHT MATTERS
§12.12 Infringing Importation of Copies or Phonorecords
[A] Sections 602 and 603 of the 1976 Copyright Act
[B] Section 337 of the Tariff Act of 1930: The U.S. International
Trade Commission
[C] Broad Based Trade Legislation

PART IV. MULTILATERAL AND REGIONAL APPROACHES TO
INTERNATIONAL COPYRIGHT PROTECTION
§12.13 Beyond the International Treaties: A WTO Solution
[A] The Shortcoming of the International Treaties
[B] From the GATT to the World Trade Organization
[C] Intellectual Property Under the WTO: The TRIPS Agreement
[D] TRIPS and the Berne Convention
§12.14 Regional Integration and Copyright Law: The European
Union and NAFTA
[A] The European Union (“EU”)
[B] From the North American Free Trade Agreement (“NAFTA”)
to the United States-Mexico-Canada Agreement (USMCA)
[1] NAFTA
[2] USMCA
[3] Role of Regional Agreements

Table of Cases

Index

674
675

677
677
677

678
680

682
682
682
683
6384
685

685
685

688
688
689
690

691
711



Preface

This eighth edition of Understanding Copyright Law encompasses the substan-
tial developments in copyright law that have taken place since 2019. Most notice-
ably, the Supreme Court has been especially active in issuing major decisions on
copyright law. In particular, the Court issued, during this time, two seminal cases
involving the doctrine of fair use, Google LLC v. Oracle America, Inc., and Andy
Warhol Foundation v. Goldsmith. This marked the first time in several decades that
the Court has ruled on the “thorniest” issue of copyright law. In addition to the
several Supreme Court decisions, I have updated this edition with other case law
developments that have touched every aspect of copyright law, including the chal-
lenges brought about by generative artificial intelligence and other digital technolo-
gies. As always, Congress continues to change the face of copyright law. This edition
includes an overview of the Copyright Alternative in Small-Claims Enforcement
Act 0of 2020 (the CASE Act), that establishes a small claims court system within the
United States Copyright Office.

For this edition, I was fortunate to have had the support of my wonderful secre-
tary Molly Hayes, the excellent research assistance of Maurer Law student, Nicole
Scelta, and the superb editorial skills of Keith Moore and Susan Trimble of Carolina
Academic Press. Thanks as well to my students at Indiana University Maurer School
of Law, who keep me honest and less complacent about my understanding of copy-
right law.

Marshall Leaffer
January 15, 2024
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