
Corporate Compliance

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page i



basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page ii



Corporate Compliance

Carole Basri
Corporate Compliance Program Advisor and 

Adjunct Professor of Law
Fordham University School of Law

Visiting Professor
Peking University School of Transnational Law

Visiting Professor
Pericles Law School, Moscow

Carolina Academic Press
Durham, North Carolina

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page iii



Copyright © 2017
Carole Basri
All Rights Reserved

ISBN (print) 978-1-63282-103-4
ISBN (eBook) 978-1-63282-106-5
LCCN 2016956309

Carolina Academic Press, LLC
700 Kent Street
Durham, North Carolina 27701
Telephone (919) 489-7486
Fax (919) 493-5668
www.cap-press.com

Printed in the United States of America

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page iv



To my husband, Ken Steinberg, for his love and support.

To my mother, Annette Basri, for her love and caring.

To my brothers, Ray Basri and Bill Basri and their wives Ava and Nancy, 
for their love and caring.

To my late father, Dr. Albert Basri, for his love and devotion to learning. 

To my sons, Joshua Heiliczer and Ephrim Heiliczer and their wives 
Allison and Shimrit, for their love.

To my son Alex Steinberg , daughter-in-law Bari Steinberg and 
to Julie Steinberg, for their love.

To my grandchildren, Shmuel, Esther, Avigail and Jeremiah, for their love.

To my friends Cheryl, Suzy, Donna, Laurie, Janis, Desiree, Rhonda, Naava, 
Hannah, Arlene, Isabel, Deborah, Marsha, Lyric, Oksana, Vicki, Pakeeza, 

Susan, Janet, Basma, Sylvia, Ellen, Ann, Ferial, Tamara and Nina.

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page v



basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page vi



Contents

Table of Cases xxi

Acknowledgments xxxi

Chapter 1 · What Is Corporate Compliance and Creating a Basic 
Compliance Program 3

What Is Corporate Compliance? 3
Introduction 3

William C. Dudley, President and Chief Executive Officer, Fed. Reserve
Bank of N.Y., Speech, Enhancing Financial Stability by Improving 
Culture in the Financial Services Industry 5

Compelling Reasons for Launching an Effective Compliance Program 8
Prior Reasons for an Effective Compliance Program 9

U.S. Securities and Exchange Commission 9
Notes and Comments 11
Press Release, U.S. Department of Justice, HSBC Holdings Plc. and 

HSBC Bank USA N.A. Admit to Anti-Money Laundering and 
Sanctions Violations, Forfeit $1.256 Billion in Deferred 
Prosecution Agreement 13

Notes and Comments 17
United States Ex Rel. Bilotta v. Novartis Pharm. Corp. 17
Notes and Comments 22

Emerging Justifications under  Sarbanes- Oxley for an Effective 
Compliance Program 22

Compelling Reasons under  Sarbanes- Oxley Final Rule Commentary 23
Compelling Reasons under the New York Stock Exchange Rule 303A and 

NASD Rule 4350 25
The Importance of the U.S. Department of Justice Memoranda on 

Compliance Programs 25
The Revised November 1, 2004, and November 1, 2010, U.S. Sentencing 

Guidelines 27
Deferred Prosecutions Agreements Requiring Compliance Programs 27
Declination of Prosecution 28
U.S. Department of Health and Human Services Guidance on Effective 

Compliance Programs 29
Compliance Failure and the Global Debt Crisis 29
Strategy for Creating an Effective Compliance Program 30

vii

basri 00 fmt TOC post-f2  2/20/17  2:50 PM  Page vii



Strategic Analysis of the Components 30
Part C Risk Assessment 30

The First Element: Standards, Procedures, and Processes for a 
Corporate Compliance Program 31
Written Policies and Procedures 31
Alignment 31
Internal Controls 32

The Second Element: Responsible Individuals (Chief Compliance 
Officer and Compliance Officers, the General Counsel, Board of 
Directors and Top Management of the Corporation) to Oversee and 
Manage the Compliance Program 32

The Third Element: Exclusion of Certain Persons from the Corporate 
Compliance Function 33

The Fourth Element: Effective Communication of Compliance 
Standards and Procedures through Training 34

The Fifth Element: Auditing, Monitoring and Reporting for the 
Compliance Program 34

The Sixth Element: Consistent Enforcement through Corrective Actions,
Penalties and Incentives to Reinforce the Compliance Program 35

The Seventh Element: Continual Update and Renewal of the 
Compliance Program 35

Chart of Phases for Creating a Corporate Compliance Program 36
Phase I: Conducting a High-Level Compliance Risk Assessment 37
Phase II: Develop an Overall Compliance Blueprint 37
Phase III: Evaluate and Develop Policies and Procedures in 

Substantive Areas 38
Phase IV: Communication, Training and Implementation 38
Phase V: Continual Refinement, Auditing, Testing, Surveillance, 

Monitoring and Reporting 39
Sample Checklist for General Corporate Risk Areas 39
Assignments 41

Chapter 2 · Creating Ethics Awareness, an Ethical Culture and 
Tone at the Top 43

Introduction 43
Press Release  2004- 18, SEC, SEC Charges Jeffrey K. Skilling, Enron’s 

Former President, Chief Executive Officer and Chief Operating 
Officer, with Fraud 43

SEC v. Lay 47
Ethics Awareness 73

2010 Federal Sentencing Guidelines Manual Chapter Eight — 
Sentencing of Organizations, Part B — Remedying Harm from 
Criminal Conduct, and Effective Compliance and Ethics 
Program, 2. Effective Compliance and Ethics Program 74

viii CONTENTS

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page viii



Insider Trading 79
Fraud 80
Retaliation 81
Foreign Violations 82
Creating Ethics Awareness 83
Fiduciary Duties of the Board of Directors for Purposes of Creating Ethics

Awareness 84
Office of the United States Attorneys, U.S. Attorney Manual, 

Title 9  9- 28.000 — Principles of Federal Prosecution of Business 
Organizations 86

Fiduciary Duties of Officers, Management and Employees for Purposes 
of Creating Ethics Awareness 89

Fiduciary Duties under the  Sarbanes- Oxley Act 89
Checklist of Benefits for Creating Ethics Awareness of the Need for a 

Compliance Program 90
Rollout and Launch 91
Marketing Campaign to Create Ethics Awareness 92

Morgan Stanley Culture, Values and Conduct, A Message from 
James Gorman 92

Bank of America Code of Conduct 93
Training Sessions to Create Ethics Awareness 94
Marketing and Communication Tools to Create Ethics Awareness 94
Sample Compliance Office Authorization Memorandum 96
Assignment 100

Chapter 3 · Risk Assessment 101
Introduction 101
The Necessity of Risk Assessment in Corporate Compliance 101

Settlement Agreement | Re: Lender Processing Services, Inc. 
Foreclosure Fraud $35M Settlement 102

Data Protection 105
Press Release, Target Confirms Unauthorized Access to Payment 

Card Data in U.S. Stores 106
Press Release, Target Reports Third Quarter 2015 Earnings 107

Risk Assessment and the Sentencing Guidelines 107
Risk Assessment in  Anti- Corruption Compliance 108
Judicial/Regulatory Perspective 108
Risk Assessment Process and Checklist 109

Sample Request for Inventory of Documents for Best Practice/Gaps 
Analysis Risk Assessment 110

U.S. Department of Justice Criminal Division & SEC Enforcement 
Division, Resource Guide to the U.S. Foreign Corrupt Practices Act 113

Risk Assessment Tools 114
Heat Map 114

Assignments 114

CONTENTS ix

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page ix



Chapter 4 · Global Codes of Conduct 115
Introduction 115
Two Types of Codes of Conduct: The Supplier Code of Conduct and 

the Internal Code of Conduct 116
Supplier Code Content 117
Internal Code of Conduct Content: A Checklist of Topics 119

Checklist of Topics in an Internal (“Ethics”) Code of Conduct or Code 
of Ethics 119
Press Release, EPA,  California Notify Volkswagen of Clean Air Act 

Violations/Carmaker allegedly used software that circumvents 
emissions testing for certain air pollutants 124

Statement of Compliance Philosophy 129
Judicial/Regulatory Perspective 135
How to Implement a Global Internal Code of Conduct or Code of Ethics 141

Step 1: Number of Versions 141
Single Global Version 142
Bifurcated Headquarters versus Rest-of-the-World Versions 142
Local Versions or Riders 142

Step 2: Non-Conforming Documents 143
Repeal Obsolete Cross-Border Offerings 143
Align Local HR Policies 143
Harmonize Formal Work Rules 144

Step 3: Dual Employer 144
Step 4: Collective Consultation 145
Step 5: Translation 146
Step 6: Communication, Distribution and Acknowledgement 147
Step 7: Government Filings 149
Step 8: Vested Rights 149
Step 9: Backstopping 150

Assignments 150

Chapter 5 · Setting Up the Compliance Office and Defining the Role of 
the Compliance Officer 151

Introduction 151
Board of Governors of the Federal Reserve System SR  08- 8/CA  08- 11 152

Strategy for Setting Up a Compliance Office and Defining the Role of 
the Compliance Officer 159
Understanding Why 159
Key Considerations 160
Direct vs. Indirect Reporting Lines 162
Centralized vs. Decentralized Reporting Lines 163
Specialists vs. Generalists 164

Passing a Resolution by the Board of Directors and/or Audit Committee 
of the Board to Create a Compliance/Ethics Committee to Oversee 
the Creation of the Compliance Office 164

x CONTENTS

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page x



In re Caremark Int’l Derivative Suit 165
Notes and Comments 171
Moneygram International, Inc. 171
Rich Ex. Rel. Fuqi International Inc. v. Chong 173

Organizing the Compliance/Ethics Committee 179
Creating a Mission Statement for the Compliance Program by the 

Compliance/Ethics Committee 180
Establishing the Selection Criteria for the Compliance Officer by the 

Compliance/Ethics Committee 180
Selecting the Compliance Officer by the Compliance/Ethics Committee 181
Creating a Budgeting and Staffing Proposal for the Compliance Office by 

the Compliance/Ethics Committee 181
Passing Resolutions by the Board of Directors and/or Audit Committee 

of the Board to Approve the Mission Statement, Approve the 
Appointment of the Compliance Officer, and Authorize the 
Budget and Staffing of the Compliance Office 181

Installing the Compliance Officer 182
Creating the Work plan for the Compliance Program 182
Creating the Corporate Compliance Program Guidelines to Establish 

the Compliance Office 183
U.S. Department of Justice Criminal Division & SEC Enforcement 

Division, Resource Guide to the U.S. Foreign Corrupt Practices Act 184
Conclusion 188

Exhibit A to Chapter 5 189
Exhibit B to Chapter 5 201
Exhibit C to Chapter 5 202
Exhibit D to Chapter 5 202

Assignment 205

Chapter 6 · Background Checks and Their Importance for the 
Compliance Program 207

Introduction 207
Steps Involved in the Background Check Process 208

What Is a “Consumer Report”? 208
What Is a “Consumer Reporting Agency”? 209
Step One: Obtain Written Consent from the Applicant or Employee 209
Step Two: Obtain and Analyze the Results of the Background Check 210
Step Three: Provide a Copy of the Background Check to the Applicant 

along with a Written Statement of Rights and Request a Response 213
Step Four: Provide the Applicant with an Opportunity to Respond 

with Written Comments to the Background Check Results 214
Step Five: Consider the Applicant’s Written Comments and the 

Background Check Results in Making a Final Determination as to
Whether the Applicant Will Be Hired, Promoted, or Transferred 214

CONTENTS xi

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xi



Step Six: Provide the Applicant with Written Notice of the Fact that 
the Background Check Results Played a Part in the Selection Process 
and that the Applicant Was Not Selected as a Result 215

Application of Background Checks to Compliance 216
Safeco Ins. Co. of Am. v. Burr 217
Singleton v. Domin o’s Pizza, LLC 223
Notes and Comments 233
Press Release, N.Y. State Office of the Attorney General, 

A.G. Schneiderman Announces Agreement with Party City to 
End Discrimination in Hiring Based on Criminal Records 234

Assignments 235

Chapter 7 · Training on the Compliance Program 237
Introduction 237
Step One: Identifying the Audience 237

Determining Training Goals 238
Determining Estimated Training Budget 240

Step Two: Assemble, Staff, and Meet with the Steering Committee 241
Step Three: Create a Code of Conduct Training Plan 242

Leading Practices of Organizations Implementing Code of Conduct 
eLearning 242

Leading Practices of Organizations Implementing Instructor-Led 
Training 243

Step Four: Develop a  Three- to-Five-Year Compliance Training 
Program Plan 244

Step Five: Determine Technology, Deployment Strategy, and Preferences 245
Avoiding Four Common Problems Posed by eLearning Training 

Initiatives 246
Leading Practices by Organizations for Technology and Recordkeeping 246

Step Six: Receive Proposals from Vendors; Analyze, Narrow and 
Negotiate Contract 248
To RFP or Not RFP? — Questions to Ask Potential Providers 248
Common RFP Problems to Avoid 248
Leading Practices of Organizations in Choosing an eLearning Provider 249

Step Seven: Customize Programs, Conduct Systems Integration, and 
Design Communications Plan 250
Systems Integration 250
Customizing the Programs 250
Creating a Communications Plan 251
Leading Practices of Effective Communications Programs Supporting 

Compliance Training 252
Sample CEO Introduction to Code of Conduct eLearning Program 255

Step Eight: Launch Training Initative and Drive Completion Rates 256

xii CONTENTS

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xii



Leading Practices of Organizations Looking to Drive Training 
Completion Rates 257
Sample Trainer’s Guide 258
SEC v. Peterson 266
Press Release, Department of Justice, Former Morgan Stanley 

Managing Director Pleads Guilty for Role in Evading Internal 
Controls Required by FCPA 269

U.S. Department of Justice Criminal Division & SEC Enforcement 
Division, Resource Guide to the U.S. Foreign Corrupt 
Practices Act 271

Assignments 272

Chapter 8 · Auditing, Monitoring, Testing, Surveillance, and Reporting 275
Introduction 275
Current Regulatory Environment 276
Shifting to  Risk- Based Compliance Management 277
Key Steps to Adopting a  Risk- Based Compliance Program 278
 Risk- Based Metrics with an ICRM Approach 281
Intelligent Use of Technology 282
Compliance Auditing and Testing 284
Regulatory/Legal Perspective 285

Upjohn Co. v. United States 286
Notes and Comments 292
In re Kellogg Brown & Root, Inc. 293
Notes and Comments 300
U.S. Department of Justice Criminal Division & SEC Enforcement 

Division, Resource Guide to the U.S. Foreign Corrupt Practices Act 300
Assignments 310

Chapter 9 · Setting Up an Ethics and Compliance Hotline/Helpline and 
Whistleblowing Protection 311

Introduction 311
Considerations before Setting Up a Hotline 312

Initial Considerations: Outsource versus  In- Source 312
Capabilities and Scope 313
Policies, Procedures and Investigation Protocols 314
Communication and Positioning 314

Advice and Best Practices Regarding Hotlines 315
Issues/Concerns Facing Practitioner 316
Legislative Compliance 317
International Considerations/Compliance 317
Data Protection 317
The Permissible Scope of Allegations Accepted on a Whistleblowing Hotline 319
Caller Anonymity 319

CONTENTS xiii

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xiii



Transfer of Hotline Reports to a Parent Corporation in Another Country 320
Deletion or Retention of Data 321

Article 29 Data Protection Working Party Opinion 1/ 2006 on the 
application of EU data protection rules to internal whistleblowing 
schemes in the fields of accounting, internal accounting controls, 
auditing matters, fight against bribery, banking and 
financial crime 321

Case Cycle Time 324
Implementing a Hotline 324
Timeline for Completing Hotline Setup from Inception to Completion 326

Timeline Checklist 326
Ongoing Maintenance of the Hotline Program 327

Trending and Tracking 327
Benchmarking 328

Internal Benchmarking 328
External Benchmarking 330

Other Maintenance and Ongoing Considerations 330
2014 Annual Report to Congress on the Dodd Frank 

Whistleblower Program 331
U.S. Department of Justice Criminal Division & SEC Enforcement 

Division, Resource Guide to the U.S. Foreign Corrupt Practices Act 335
Assignment 337

Chapter 10 · Incentives and Disciplinary Procedures to Promote and 
Protect the Compliance Program 339

Introduction 339
Analysis of Compliance Spectrum: From Incentives and Compensation 

to Disciplinary Actions 340
Understanding and Mapping the Spectrum 340

Notes and Comments 342
Connecting to Performance Management 342
Employee Performance Evaluation Forms 343
Employee Annual Objective Setting Process 344
Company or Unit Objectives 345
Periodic Unit Assessments 346
Connecting to the Compensation and Rewards System 347
Impacting Compensation Architecture and Governance 348

Sample Employee Evaluation Form 351
Impacting Compensation by Influencing Performance Management 354
Influencing Bonus Pools 355
Shaping the Compensation of Personnel in Control Functions 356

William C. Dudley, President and Chief Executive Officer, 
Fed. Reserve Bank of N.Y., Speech, Enhancing Financial Stability 
by Improving Culture in the Financial Services Industry 360

Connecting to Enforcement and Disciplinary Measures 365

xiv CONTENTS

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xiv



U.S. Department of Justice Criminal Division & SEC Enforcement 
Division, Resource Guide to the U.S. Foreign Corrupt Practices Act 367

Assignment 372

Chapter 11 · Continually Reevaluating and Updating the 
Compliance Program 373

Introduction 373
Press Release, SEC Announces  Non- Prosecution Agreement with 

Ralph Lauren Corporation Involving FCPA Misconduct 376
U.S. Department of Justice Criminal Division & SEC Enforcement 

Division, Resource Guide to the U.S. Foreign Corrupt Practices Act 380
U.S. Department of Justice Criminal Division & SEC Enforcement 

Division, Resource Guide to the U.S. Foreign Corrupt Practices Act 381
Review of Relevant Materials 382
Work Plan 382
Beta Testing/Communication of New Program Phase 384
Assessments 384
Conclusion 385
Assignments 385

Chapter 12 · Corporate Compliance Programs in the Context of 
Deferred and Non-Prosecution Agreements 387

Introduction 387
Background on DPAs and NPAs 392
The SEC’s Encouragement to Cooperate 393

SEC, The Seaboard Report 394
U.S. Dep’t of Justice, Office of the Deputy Attorney General, 

Memorandum for Heads of Department Components 
United States Attorneys (“Morford Memorandum”) 399

U.S. Department of Justice Criminal Division & SEC Enforcement 
Division, Resource Guide to the U.S. Foreign Corrupt Practices Act 402

Assignments 409

Chapter 13 · Corporate Governance and the Role of the Board of 
Directors in Corporate Compliance 411

Introduction 411
Summary of Fiduciary Duties 411

Notes and Comments 413
Relevant Authorities 414

State Law 414
Federal Law 415
Other Authority 416

Duty to Monitor 417
In re Caremark Int’l Inc. Derivative Litigation 417
Notes and Comments 430

CONTENTS xv

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xv



Stone v. Ritter 431
The Model Business Corporation Act 432
Conduct Breaching the Duty To Monitor 433
Egregious Behavior 433

Notes and Comments 434
Failure to Adequately Monitor Foreign Operations 434

Rich Ex Rel. Fuqi Int’l, Inc. v. Yu Kwai Chong 435
No Internal Controls or Monitoring Systems 452
No Violation of the Duty To Monitor 453
Business Risk 453
 Well- Functioning Monitoring Systems with No Knowledge of Wrongdoing 454
Personal Affairs 455
Judicial Perspective: Correct Demand Futility Standard for 

Caremark Claims 455
Exculpation Provision May Be Inapplicable to Breach of Loyalty Claim 456

Delaware 456
Notes and Comments 456

The Model Business Corporation Act 457
Board Assessment and Checklist 457
Assignment 458

Chapter 14 · Corporate Compliance and Attorney-Client Privilege 459
Introduction 459
 Attorney- Client Privilege — The Basics 459

The “Control Group” Test 461
The Subject Matter Test 463
Upjohn Company v. United States 463

Exceptions to the  Attorney- Client Privilege 464
Selective Waiver 465

Pac. Pictures Corp. v. United States Dist. Court 466
Notes and Issues 472

The  Self- Critical Analysis Privilege 474
The Work Product Doctrine 476

Hickman v. Taylor 476
Notes and Issues 484

The Privilege Internationally 485
Conclusion 487
Assignments 487

Chapter 15 · Corporate Compliance and Records Management 489
Introduction 489
Role of  In- House Legal Departments and Effective Data Management Plans 490
Consequences of Mismanaged Data 491

xvi CONTENTS

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xvi



Information Governance and Elements of an Effective Data 
Management Plan 492

Attorney Competence 492
Policies, Procedures, and Data Maps 492

Magaña v. Hyundai Motor Am. 493
Dedicated Personnel Responsible for Oversight 505
Proactive Monitoring and Compliance 506

Pension Comm. of the Univ. of Montreal Pension Plan v. 
Banc of Am. Sec., LLC 506

Zubulake v. UBS Warburg LLC 531
Green v. Blitz U.S.A., Inc. 547
In re Pradaxa (Dabigatran Etexilate) Prods. Liab. Litig. 559

Litigation Hold Memorandum 585
Meet and Confer 587
Assignments 587

Chapter 16 · Corporate Compliance and Internal Investigations 589
Introduction 589
A Company’s Duty to Investigate Allegations of Wrongdoing 589
The  Sarbanes- Oxley Act of 2002 590
U.S. Department of Justice Guidelines 591

Office of the United States Attorneys, U.S. Attorney Manual, Title 9
 9- 28.000 — Principles of Federal Prosecution of 
Business Organizations 591

Credit for Cooperation, Including Timely, Voluntary Reporting 
of Wrongdoing 592

Office of the United States Attorneys, U.S. Attorney Manual, Title 9
9- 28.000 — Principles of Federal Prosecution of 
Business Organizations 593

Credit for an “Effective” Compliance Program 595
Office of the United States Attorneys, U.S. Attorney Manual, Title 9

9- 28.000 — Principles of Federal Prosecution of 
Business Organizations 595

United States Sentencing Guidelines Credit for an “Effective” 
Compliance Program 598

The SEC’s Guidelines also Encourage Disclosure of Wrongdoing 600
Decision to Conduct an Internal Investigation 603
Company Official Overseeing the Investigation Should Be Conflict Free 604
Assessment of Investigator’s Independence Should Be  Far- Ranging 606
Investigators’  Pre- Investigation Contacts May Be Relevant 607
The Scope of the Special Litigation Committee’s Powers and 

Inadvertent Privilege Waivers 607
Ryan v. Gifford 608

Investigators Should Be Granted Sufficient Powers 615

CONTENTS xvii

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xvii



Steps to Avoid Waiver of Privilege 615
Selecting an Investigator — Factors to Consider 616
Selection Factors 617
The Nuts and Bolts of an Internal Investigation 618
Beware of Obstructing Justice 619
Lying to an Investigator May Be Obstruction of Justice 622
The Changing Rules Regarding Cooperation with the Government 624
Waiver of  Attorney- Client Privilege and Work Product Privileges 624

The Holder Memorandum 624
The Thompson Memorandum 624
The McNulty Memorandum 625
The Filip Memorandum 627

Prosecutors May No Longer Discourage Companies from Advancing 
Legal Fees to Targeted Employees 629

Prosecutors May No Longer Discourage Joint Defense Agreements 630
U.S. Department of Justice Criminal Division & SEC Enforcement 

Division, Resource Guide to the U.S. Foreign Corrupt Practices Act 631
Assignment 636

Chapter 17 · Corporate Compliance and Crisis Management 637
Introduction 637
Understanding Your Risks 638

Crisis Management Risk Assessment 638
SEC Form  10- Q 639
In re Petrobras Securities Litigation 640

The Nexus between Compliance and Crisis Management 644
Components of a Crisis Management Plan 644
Assembling a Crisis Management Team 645

The Core Team Functions 645
United States of America v. Hawilla 645

Executive Oversight 649
Internal Corporate Support 650
External Expertise 650

Developing a Crisis Response Plan 650
Defining a “Crisis” 650
Taking Inventory of Existing Crisis Management Plans 651
Include All Potential Crisis Events in Your Plan 651
Identify Routine Problems or Risks That Could Escalate into 

Crisis Events 651
Written Policies and Procedures 652
Testing the Crisis Response Plan 652
Remediation of the Crisis Management Plan 653
A Sample Crisis Management Checklist 654
Sample Crisis Management Program for a Credit Card Company 654

xviii CONTENTS

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xviii



Conclusion 660
Assignment 660

Chapter 18 · Corporate Social Responsibility and Sustainability 661
Introduction 661
The Business Cases 663
Case of Nestle and Greenpeace 663

Press Release, Greenpeace International, Nestlé Drives Rainforest 
Destruction Pushing Orangutans to Brink of Extinction, 
Greenpeace Launches Online Viral Exposing True Cost of 
“Having a Break” the KitKat Way 664

Greenpeace & Amnesty Int’l, The Toxic Truth About a Company 
Called Trafigura, a Ship Called the Probo Koala, and the 
Dumping of Toxic Waste in Côte d’Ivoire 665

Aspects of a Successful CSR Program 679
CSR and Sustainability Standards 679
Examples of Specific Codes of Conduct Initiatives 680
Assignment 681

Chapter 19 · Corporate Compliance Program Coverage of Subcontractors, 
Subsidiaries and Consultants 683

Introduction 683
Timeline 684
Checklist 684
Need for Extension of Corporate Compliance Program to Third Parties 

Including Controlled Subsidiaries 686
Need May Vary Based on Type of Third Party and Circumstances 688

Notes and Comments 688
Press Release, Fair Labor Association, Fair Labor Association 

Completes Verification at Apple Supplier Foxconn 689
Press Release, International Labor Rights Forum, Bangladeshi 

Workers Report Abusive Conditions and Violence Against 
Those Seeking Change 690

Other Issues to Consider 692
Conflicts with Other Jurisdictions Outside of the United States 693
How to Determine What Components of Compliance Program should 

be Extended to Third Parties (Risk Assessment) 694
Risk Mitigation Techniques: How to Extend the Elements of a Corporate 

Compliance Program to Subsidiaries and Other Third Parties? 697
Subsidiaries and Controlled Joint Ventures 697
Global vs. Local Compliance Program 697

Codes of Conduct, Supplier Codes of Conduct and Other Policies 698
Sample ABC Corporation Supplier Code of Conduct 700

Statement of Integrity 700
General Standards 701

CONTENTS xix

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xix



Supplier Code of Conduct 701
Compliance Officers 709
Background Checks 710
Training, Communications, Monitoring and Auditing, Enforcement and 

Corrective Actions, Detecting Criminal Violations 710
Minority-Owned Joint Ventures 711
Agents, Resellers, Distributors and Other Sales Partners 711
Suppliers and Other In-Bound Vendors 713
Intersection of Corporate Social Responsibility Programs and Corporate 

Compliance Programs for Third Parties 714
Industry Codes of Conduct, Standardized Assessments and Other 

Monitoring Tools 715
Assignment 716

Chapter 20 · Global Corporate Compliance 717
Introduction 717
Convergence in Legal and Regulatory Responses to 21st Century Crises 718

SEC Litigation Release No. 18527 Accounting and Auditing 
Enforcement Release No. 1936 720

Press Release, U.S. Dep’t of Justice, BAE Systems PLC Pleads 
Guilty and Ordered to Pay $400 Million Criminal Fine 721

Press Release, U.S. Dep’t of Justice, Barclays Bank PLC Admits 
Misconduct Related to Submissions for the London Interbank 
Offered Rate and the Euro Interbank Offered Rate and Agrees 
to Pay $160 Million Penalty 725

Practical Strategies for Creating and Maintaining Global 
Compliance Programs 732

Strategic and Pragmatic Components for Managing a Global 
Compliance Program 734
A Global Code of Conduct 734

Leadership and Transparency 735
Communication 737
Training 737
Controls — Audits and Metrics 739
The “Helpline” or “Hotline” 742
Best Practices 742

Do Not Reinvent the Wheel 742
Use of Short-Term International Rotations 743
Sharing the Wealth 743
Chief Compliance Officers Do Not Own Compliance 744

Structure 744
Assignment 745

Index 747

xx CONTENTS

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xx



$
$49,000 Currency, United States v., 330

F.3d 371 (5th Cir. 2003), 550

A
Abecassis v. Wyatt, 704 F. Supp. 2d 623

(S.D. Tex. 2010), 673
Actos (Pioglitazone) Prods. Liab. Litig.,

In re,  2014 U.S.  Dist.  LEXIS 861,
(W.D. La. 2014), 586

Adlman, United States v., 134 F.3d 1194
(2d Cir. 1998), 485

American Airlines, Inc. v. Allied Pilots
Ass’n, 228 F.3d 574 (5th Cir. 2000),
557, 558, 559

American International Group v. Green-
berg, 965 A.2d 763 (Del. Ch. 2009),
433, 434

American Isuzu Motors,  Inc.  v.  Ntse-
beza,  553 U.S.  1028 (2008),  670,
671, 672

Anonymous Online Speakers v.  U.S.
Dist.  Ct.,  661 F.3d 1168 (9th Cir.
2011), 468

Aronson v.  Lewis,  473 A.2d 805 (Del.
1984),412

Asadi v.  G.E.  Energy United States,
L.L.C., 720 F.3d 620 (5th Cir. 2013),
591

ATR-KIM ENG Financial Corp. v.
Araneta, No. 489-N, 2006 Del. Ch.
LEXIS 215 (Dec. 21, 2006), 452

Auerbach v.  Bennett,  393 N.E.2d 994
(N.Y. 1979), 413

B
Baffa v.  Donaldson, Lufkin & Jenrette

Secs.  Corp.,  222 F.3d 52 (2d Cir.
2000), 643

Barclays Nat’l Bank Ltd., 2009 U.S. Dist.
LEXIS 96478 (S.D.N.Y.  Oct.  19,
2009), 671

Barko v. Halliburton Co., United States
ex rel.,  2014 WL 929430 (D.D.C.
Mar. 11, 2014), 294

Barko v. Halliburton Co., United States
ex rel.,  37 F.  Supp.  3d 1 (D.D.C.
Mar. 6, 2014), 294, 296, 297

Basic Constr. Co., United States v., 711
F.2d 570, 573 (4th Cir. 1983) (“[A],
595

Bauman v. U.S. Dist. Ct., 557 F.2d 650
(9th Cir. 1977), 467, 468

Beam ex rel. Martha Stewart Living Om-
nimedia, Inc. v. Stewart, 833 A.2d
961 (Del. Ch. 2003), 455

Beck v. Prupis, 529 U.S. 494 –501, 120
S. Ct. 1608, 146, 220, 222

Bensley v. FalconStor Software, Inc., 277
F.R.D. 231 (E.D.N.Y.2011), 643

Bergonzi, United States v., 403 F.3d 1048
(9th Cir. 2005) (per curiam), 469

Beusch, United States v.,  596 F.2d 871
(9th Cir. 1979), 252, 596

Bigio v. Coca-Cola Co., 239 F.3d 440 (2d
Cir. 2001), 672

Bilotta v. Novartis Pharm. Corp., United
States ex rel.,  50 F.  Supp.  3d 497
(S.D.N.Y. 2014), 17, 18, 19, 20, 21,
101

xxi

Table of Cases

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xxi



Bittaker v. Woodford, 331 F.3d 715 (9th
Cir. 2003) (en banc), 469

Boffa, United States v., 513 F. Supp. 517
(D. Del. 1981), 461

Bonds v. Leavitt, 629 F.3d 369 (4th Cir.
2011), 88, 101

Booker,  United States v.,  543 U.S. 220
(2005), 598

Bracco Diagnostics,  Inc. v.  Amersham
Health Inc., 2006 U.S. Dist. LEXIS
75359 (D.N.J. Oct. 16, 2006), 475

Bredice v.  Doctors Hospital,  Inc.,  50
F.R.D. 249 (D.D.C. 1970), 475

Brehm v.  Eisner,  746 A.2d 244 (Del.
2000), 412, 425, 455, 456

Brennan v.  AT & T Corp.,  2006 U.S.
Dist. LEXIS 8237 (S.D.Ill.2006), 642

Bristol-Myers Squibb Co.  v.  Rhone-
Poulenc Rorer, Inc., 188 F.R.D. 189,
52 U.S.P.Q.2d 1897 (S.D.N.Y. 1999),
486

Brooks v. City of Winston-Salem, 85 F.3d
178 (4th Cir. 1996), 228

Broughman v. Carver, 624 F.3d 670 (4th
Cir. 2010) , 230

Brown v. Daiken America, Inc., 756 F.3d
219 (2d Cir. 2014), 145

Brown v. Tellermate Holdings LTD., 2014
U.S.  Dist.  LEXIS 9012 (S.D. Ohio
2014), 506, 546

Broz v. Cellular Info. Sys., 673 A.2d 148
(Del. 1996), 413

Brunt v. Hunterdon County, 183 F.R.D.
181 (D.N.J. 1998), 476

Bryan v. United States, 524 U.S. 184, 118
S.  Ct.  1939,  141 L.  Ed.  2d 197
(1998), 219

Bryan, United States v., 339 U.S. 323, 70
S. Ct. 724, 94 L. Ed. 884) (1950, 470

Burden-Meeks v.  Welch,  319 F.3d 897
(7th Cir. 2003), 469

Burghy v.  Dayton Racquet Club, Inc.,
695 F. Supp. 2d 689, 230

Burlington N. & Santa Fe.  Ry.  v.  U.S.
Dist.  Ct.,  408 F.3d 1142 (9th Cir.
2005), 468

Burnet v.  Spokane Ambulance,  131
Wn.2d 484, 933 P.2d 1036 (1997),
497, 498, 500, 501

C
Calderon v. Corporacion Puertorriqueña

de Salud, 992 F. Supp. 2d 48 (D.P.R.
2014), 491

Caremark Int’l Deriv. Litig.,  In re, 698
A.2d 959 (Del. Ch. 1996), 9, 85, 86,
101, 165, 182, 414, 416, 417, 430,
431, 596, 719

Cede & Co.  v.  Technicolor,  Inc.,  634
A.2d 345 (Del. 1993), 412

Cede & Co.  v.  Technicolor,  Inc.,  636
A.2d 956 (1994), 170, 428

Cheney v.  U.S.  District Court for the
District of Columbia, 542 U.S. 367
(2004), 294

China Agritech,  Inc.  S’holder Deriv.
Litig.,  In re,  2013 Del.  Ch. LEXIS
132 (Del. Ch. May 21, 2013), 434,
435, 451, 452

Chiquita Brands Int’l,  Inc.  Alien Tort
Statute & S’holder Derivative Litig.,
In re, 690 F. Supp. 2d 1296 (S.D. Fla.
2010), 673

Citigroup Inc. S’holder Derivative Litig.,
In re, 964 A.2d 106 (Del. Ch. 2009),
413, 453, 454, 455, 456

City of, See Name of City
Columbia/ HCA Healthcare Corp. Billing

Practices Litig., In re, 293 F.3d 289
(6th Cir. 2002), 469, 470, 471, 472

Commercial Union Ins.  Co.  v.  Albert
Pipe & Supply Co.,  484 F.  Supp.
1153 (1980), 484

Commissioner v. Keystone Consol. In-
dustries, Inc., 508 U.S. 152, 113 S.
Ct. 2006, 124 L. Ed. 2d 71 (1993),
220

xxii TABLE OF CASES

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xxii



Compaq Computer Corp. v. Ergonome
Inc.,  387 F.3d 403 (5th Cir.  2004),
550, 557

Congoleum Industries,  Inc.  v.  GAF
Corp.,  478 F.2d 1398 (CA3 1973),
290

Congoleum Industries,  Inc.  v.  GAF
Corp.,  49 F.R.D. 82 (ED Pa.1969),
290

Cooper Mkt. Antitrust Litig., In re, 200
F.R.D. 213 (S.D.N.Y. 2001), 616

Cooter & Gell v.  Hartmarx Corp.,  496
U.S. 384, 110 S. Ct. 2447, 110 L. Ed.
2d 359 (1990), 550

Crespo v. Holder, 631 F.3d 130 (4th Cir.
2011), 230

D
Dacer v. Estrada, 2011 U.S. Dist. LEXIS

91689 (N.D. Cal.  Aug.  17,  2011),
674

Danis v.  USN Communications,  Inc.,
2000 U.S. Dist. LEXIS 16900 (N.D.
Ill. Oct. 20 2000), 569

David Shaev Profit Sharing Account v.
Armstrong, No. 1449-N, 2006 Del.
Ch. LEXIS 33 (Feb. 13, 2006), 454,
455

De La Jara, United States v., 973 F.2d 746
–50 (9th Cir. 1992), 471

Detection Sys., Inc. v. Pittway Corp., 96
F.R.D. 152 (W.D.N.Y. 1982), 486

Diversified Industries, Inc. v. Meredith,
572 F.2d 596 (CA8 1978), 289, 291,
465, 469

Doe v. Wal-Mart, 572 F. 3d 677 (9th Cir.
2009), 119

Dow Corning Corp., In re, 261 F.3d 280
(2d Cir. 2001), 293

Dudek v. Circuit Court, State ex rel. , 34
Wis.2d 559, 150 N.W.2d 387 (1967),
291

Duplan Corp. v. Deering Milliken, Inc.,
397 F. Supp. 1146 (DSC 1974), 289

Duttle v. Bandler & Kass, 127 F.R.D. 46
(S.D.N.Y. 1989), 486

Dynavac, Inc.,  United States v.,  6 F.3d
1407 –12 (9th Cir. 1993), 471

E
Edo v. GEICO Casualty Co., 2004 U.S.

Dist. LEXIS 28522 (D. Ore., Feb. 23,
2004), 218

Edwards v. Toys “R” Us, 527 F. Supp. 2d
1197 (C.D. Cal. 2007), 232

EEOC v.  BMW Mfg.  Co.,  LLC, No.
7:13-cv-01583 (D. S.C.,  filed June
11, 2013), 213

EEOC v. Freeman, 778 F.3d 463 (4th Cir.
2015), 213

E.I. du Pont de Nemours & Company v.
Kolon Indus., 2010 U.S. Dist. LEXIS
36530 (E.D. Va. Apr. 13, 2010), 472

Ellerth v. Burlington Industries, Inc., 118
S. Ct. 2257, 9, 101

Ermine v. City of Spokane, 143 Wn.2d
636, 23 P.3d 492 (2001), 497

Eugster v.  City of Spokane,  121 Wn.
App. 799, 91 P.3d 117 (2004), 502

F
Faragher v. City of Boca Raton, 118 S.

Ct. 2275 (1998), 9, 101
Faris v. Longtop Fin. Techs., Ltd., 2011

U.S.  Dist.  LEXIS 112970,  at *11
(S.D.N.Y. Oct. 4, 2011), 640

Farmer v. Brennan, 511 U.S. 825 (1994),
222

Fidelity Nat’l Title Ins. Co. of New York
v. Intercompany Nat’l Title Ins. Co.,
412 F.3d 747, (7th Cir. 2005), 505

Fins v. Pearlman, 424 A.2d 305 (1980),
424

Fisher v.  United States,  425 U.S.  391
(1976), 288, 295

Fleming & Assocs.  v.  Newby & Tittle,
529 F.3d 631 (5th Cir. 2008), 549

TABLE OF CASES xxiii

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xxiii



Flores v. S. Peru Copper Corp., 414 F.3d
233 (2d Cir. 2003), 672

Foley v. D’Agostino, 21 A.D.2d 60 (1st
Dep’t 1964), 412

Follman v. Hospitality Plus of Carpen-
tersville,  Inc.,  532 F. Supp. 2d 960
(N.D. Ill. 2007), 232

Foseco Int’l. v. Fireline Inc., 546 F. Supp.
22 (N.D. Ohio 1982), 461

FTC v. TRW, Inc., 628 F.2d 207, 212, 202
U.S. App. D.C. 207 (D.C.Cir.1980),
296

G
Gagliardi v. TriFoods Int’l Inc., 683 A.2d

1049 (Del. Ch. 1996), 413, 424, 425
Garner v.  Wolfinbarger,  430 F.2d 1093

(5th Cir. 1970), 292
Gary Plastic Packaging Corp. v. Merrill

Lynch, Pierce, Fenner & Smith. Inc.,
903 F.2d 176, 180 (2d Cir.1990), 643

Genentech,  Inc.  v.  United States Int’l
Trade Comm’n, 122 F.3d 1409 –18
(Fed. Cir. 1997), 469

General Electric Co. v. Kirkpatrick, 312
F.2d 742 (CA3 1962), 288

George v. China Auto. Sys.,  Inc.,  2013
WL 3357170 (S.D.N.Y. July 3, 2013),
643

Gillespie v. Equifax Info. Servs., No. 05
C 138, 2008 U.S. Dist. LEXIS 85150,
232

Gillock, United States v., 445 U.S. 360,
367 (1980), 292

Golden Trade v.  Lee Ansarel Co.,  143
F.R.D. 514, 518 (S.D.N.Y. 1992), 460

Gonzalez v. Trinity Marine Group, Inc.,
117 F.3d 894 (5th Cir. 1997), 550

Graham v. Allis-Chalmers Mfg. Co., 41
Del.Ch.  78,  188 A.2d 125 (1963),
168

Grand Jury Investigation (Schroeder), In
re, 842 F.2d 1223 (11th Cir. 1988),
465

Grand Jury Proceedings, In re, 219 F.3d
175 (2d Cir. 2000), 471

Grand Jury Subpoena Duces Tecum
(Marc Rich),  In re,  731 F.2d 1032
(2d Cir. 1984), 465

Grand Jury Subpoenas, In re, 265 F. Sup.
2d. 321 –332 (S.D.N.Y. 2003), 616

Grand Jury, In re, 475 F.3d 1299 (D.C.
Cir. 2007), 295

Granite Partners, LP v. Bear, Stearns &
Co., 184 F.R.D. 49 (S.D.N.Y. 1999),
293

Grand Jury Proceedings (Doe), In re, 102
F.3d 748 (4th Cir. 1996), 465

Green v.  Blitz,  U.S.A.,  Inc.,  2011 U.S.
Dist.  LEXIS 2035 –37 (E.D. Tex.
2011), 491, 547

Green v.  Blitz,  U.S.A.,  Inc.,  2014 U.S.
Dist. LEXIS 83907 (E.D. Tex. 2014),
491, 547

Green v.  IRS,  734 F.2d 18 (7th Cir.
1984), 460

Guttman v. Huang, 823 A.2d 492 — 07
(Del. Ch. 2003), 412, 454, 455, 456

H
Harkobusic v.  General American,  31

F.R.D. 264 (W.D. Pa. 1962), 461
Harper & Row Publishers v. Decker, 423

F.2d 487 (7th Cir. 1970), 463
Harper & Row Publishers v. Decker, 400

U.S. 348 (1971), 463
Haugh v. Schroder Investment Manage-

ment North America,  Inc.,  2003
U.S.  Dist.  LEXIS 14586 (S.D.N.Y.
Aug. 25, 2003), 616

Hawilla,  United States v.,  (E.D.N.Y.
2015), 645

Hernandez v. Tanninen, 604 F.3d 1095
(9th Cir. 2010), 468

Hickman v.  Taylor,  329 U.S.  495,  511
(1947), 289, 292, 299, 462, 476, 568

xxiv TABLE OF CASES

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xxiv



Hilton Hotels Corp.,  United States v.,
467 F.2d 1000 (9th Cir. 1972), 252,
596

Hogan v.  Zletz,  43 F.R.D. 308 (ND
Okl.1967), 290

Holbrook v.  Weyerhaeuser Co.,  118
Wn.2d 306,  822 P.2d 271 (1992),
497

Honeywell, Inc. v. Minolta Camera Co.,
1990 U.S. Dist. LEXIS 5954 (D.N.J.
May 15, 1990), 486

Huffman v. Office of Pers. Mgmt., 263
F.3d 1341 (Fed. Cir. 2001), 89, 101

Hunt v. Blackburn, 128 U.S. 464 (1888),
288

I
Illinois Central R. Co., United States v.,

303 U.S. 239 –243, 58 S. Ct. 533, 82
L. Ed. 773 (1938), 219

In re, See Name of Relator
ISS Marine Services, Inc., United States

v., 905 F. Supp. 2d 121, 128 (D.D.C.
2012), 294

J
John Doe Corp., In re, 675 F.2d 482 (2d

Cir. 1982), 472
Johnson, United States v., 546 F.2d 1225

(5th Cir. 1977), 622

K
Kellogg Brown & Root, Inc., In re, 756

F.3d 754 (D.C. Cir. 2014), 293, 300,
464, 604

Kevlick v. Goldstein, 724 F.2d 844 (1st
Cir. 1984), 461

Khulumani v.  Barclay Nat’l Bank Ltd.,
504 F.3d 254 (2d Cir. 2007),670

Kiobel v.  Royal Dutch Petroleum Co.,
621 F.3d 111 (2d Cir. 2010), 671

Kiobel v. Royal Dutch Petroleum, 133 S.
Ct. 1659 (2013), 674

Korman v. Walking Co., 503 F. Supp. 2d
755 (E.D. Pa. 2007), 232

Kovel, United States v., 296 F.2d 918 (2d
Cir. 1961), 604

Kubas v. Standard Parking Corp. IL, 594
F. Supp. 2d 1029 (N.D. Ill.  2009),
226

L
Lagrassa v.  Jack Gaughen,  LLC, 2011

U.S. Dist.  LEXIS 34323 (M.D. Pa.
Mar. 30, 2011), 227

Lagrassa v.  Jack Gaughen,  LLC, 2011
U.S. Dist. LEXIS 38838, 227

Langley by Langley v. Union Elec. Co.,
107 F.3d 510 (7th Cir. 1997), 569

Lewis v. United States, 517 F.2d 236 (9th
Cir. 1975), 468

Ligon v. City of New York, 736 F.3d 118
(2d Cir.2013), 299

Ligon v. City of New York, 743 F.3d 362
(2d Cir.2014), 299

Lindsey, In re, 158 F.3d 1263 (D.C. Cir.
1998), 295

Liteky v.  United States,  510 U.S.  540
(1994), 299

Louisville & Nashville R.  Co.,  United
States v., 236 U.S. 318 (1915), 288

M
Magaña v.  Hyundai Motor Am.,  123

Wn. App. 306, 94 P.3d 987 (2004),
494

Magaña v.  Hyundai Motor Am.,  141
Wn. App.  495,  170 P.3d 1165
(2007), 496, 498, 499, 500, 501, 502

Magaña v.  Hyundai Motor Am.,  164
Wn.2d 1020,  195 P.3d 89 (2008),
496

Magaña v.  Hyundai Motor Am.,  2009
Wash. LEXIS 1066 (Nov. 25, 2009),
493

Magaña v.  Hyundai Motor Am.,  167
Wash.  2d 570,  586,  220 P.3d 191,
199 (Wash. Sup. Ct. 2009), 493

TABLE OF CASES xxv

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xxv



Mahler v.  Szucs,  135 Wn.2d 398,  957
P.2d 632, 966 P.2d 305 (1998), 503

Marrocco v. General Motors Corp., 966
F.2d 220 –225 (7th Cir. 1992), 569,
571, 578

Martin Marietta Corp., In re, 856 F.2d
619 –24 (4th Cir. 1988), 469, 472

Martin v.  Bally’s Park Place Hotel &
Casino,  983 F.2d 1252 (3d Cir.
1993), 485

Martin v. Monfort, Inc., 150 F.R.D. 172
(D. Colo. 1993) (citations omitted),
485

Martin,  United States v.,  278 F.3d 988
(9th Cir. 2002), 468

Massachusetts Inst.  of Tech.,  United
States v.,  129 F.3d 681 (1st Cir.
1997), 469, 472

Mayer v. City of Seattle, 102 Wn. App.
66, 10 P.3d 408 (2000), 502

Mayer v.  Sto Indus.,  Inc.,  156 Wn.2d
677, 132 P.3d 115 (2006), 497

McBurney v.  Cuccinelli,  616 F.3d 393
(4th Cir. 2010), 227, 228

McDermott, Inc. v. Lewis, 531 A.2d 206
(Del. 1987), 414

McLaughlin v. Richland Shoe Co., 486
U.S. 128, 108 S. Ct. 1677, 100 L. Ed.
2d 115, 219

Medical Ctr. of Southern Nevada, 2014
U.S. Dist. LEXIS 114406, fn. 19 (D.
Nev. 2014), 546

Melendez v. Illinois Bell Tel. Co., 79 F.3d
661, 671, 569

Menasche, United States v., 348 U.S. 528,
75 S. Ct. 513, 99, 221

Menendez v. Halliburton, Case No. 09-
002, 2011 DOL Ad. Rev. Bd. LEXIS
83, 88

Merck & Co.,  In re,  2012 U.S.  Dist.
LEXIS 144850 (D.N.J. Oct. 5, 2012),
473

Microsoft Corp.,  United States v.,  253
F.3d 34 (D.C. Cir. 2001), 299

Miller v.  American Tel.  & Tel Co.,  507
F.2d 759 (3rd Cir. 1974), 429

Miller v. Haulmark, 104 F.R.D. 442 (E.D.
Pa. 1984), 461

Miller-Huggins v. SpaClinic, LLC, No.
09 C 2677,  2010 U.S.  Dist.  LEXIS
23418, 2010, 226

Montclair v. Ramsdell, 107 U.S. 147, 2
S. Ct. 391, 27 L. Ed. 431 (1883), 221

Morris v. Equifax Info. Servs., LLC, 457
F.3d 460 (5th Cir. 2006), 231

Murdock, United States v., 290 U.S. 389,
54 S. Ct. 223, 78 L. Ed. 381, 219

Murphy v. Village of Hoffman Estates,
1999 U.S.  Dist.  LEXIS 3320
(N.D.Ill.1999), 642

N
National Hockey League v.  Metro.

Hockey Club, Inc., 427 U.S. 639, 96
S. Ct. 2778, 49 L. Ed. 2d 747 (1976),
497

National Petrochemical Co. of Iran v. M/
T Stolt Sheaf, 930 F.2d 240 (2d Cir.
1991), 485

Natta v.  Hogan,  392 F.2d 686 (CA10
1968), 290

Natural Gas Pipeline v. Energy Gather-
ing,  Inc.,  2 F.3d 1397 (5th Cir.
1993), 550, 551, 552, 553, 554

Nixon, United States v., 418 U.S. 683, 94
S.  Ct.  3090,  41 L.  Ed.  2d 1039
(1974), 470

Nobles, United States v., 422 U.S. 225 —
40 (1975), 485

Norman-Nunnery v. Madison Area Tech.
College,  625 F.3d 422 (7th Cir.
2010), 567

Ntsebeza v. Daimler AG, 2009 U.S. Dist.
LEXIS 121559 (S.D.N.Y.  Dec.  31,
2009), 671

Ntsebeza v. Daimler AG, 617 F. Supp. 2d
228 (S.D.N.Y. 2009), 671

xxvi TABLE OF CASES

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xxvi



Ntsebeza v. Daimler AG, 624 F. Supp. 2d
336 (S.D.N.Y. 2009), 671

O
Official Comm. of Unsecured Creditors

ex rel.  Estate of Lemington Home
for the Agedv. Baldwin (In re Lem-
ington Home for the Aged), 659 F.3d
282 (3d. Cir 2011),8, 86, 101

Ogbon v. Beneficial Credit Servs., Inc.,
2011 U.S.  Dist.  LEXIS 11615
(S.D.N.Y.), 225, 226

Oppenheimer Fund, Inc. v. Sanders 437
U.S. 340, 98 S. Ct. 2380, 2389, 57
L. Ed. 2d 253 (1978), 568

Oracle Corp. Derivative Litigation, In re,
824 A.2d 917 (Del. Ch. 2003), 604,
605, 606, 607

Owner-Operator Independent Drivers
Ass’n, Inc. v. USIS Commercial, 537
F.3d 1184 (10th Cir. 2008), 231

P
Pacific Pictures Corp.,  In re,  679 F.3d

1121 (9th Cir. 2012), 466
Paramount Communications v.  QVC

Network,  Del.  Supr.,  637 A.2d 34
(1994), 169

Pension Comm. of the Univ. of Montreal
Pension Plan v.  Banc of Am. Sec.,
LLC, 685 F. Supp. 2d 456 (S.D.N.Y.
2010), 506, 586

Permian Corp. v. United States, 665 F.2d
1214 (D.C. Cir. 1981), 465, 469, 471

Petrobras Securities Litigation, In re, No.
1:14-cv-09662-JSR (S.D.N.Y.), 640

Philadelphia v.  Westinghouse Electric
Corp.,  205 F.  Supp.  830,  831 (ED
Pa. 1962), 291

Philadelphia, City of,  v.  Westinghouse
Elec. Corp. 210 F. Supp. 486 (E.D.
Pa. 1962), 288, 461, 462

Phillip M. Adams & Assoc. v. Dell, 621
F.  Supp.  2d 1173,  1193 (D. Utah
2009),493, 504

Plache, United States v.,  913 F.2d 1375
(9th Cir. 1990), 471

Plug Power, Inc. v. UBS AG, 2008 U.S.
Dist.  LEXIS 82396 (N.D.N.Y Oct.
15, 2008),472

Police & Fire Ret. Sys. v. Safenet, Inc.,
2010 U.S.  Dist.  LEXIS 23196
(S.D.N.Y. Mar. 11, 2010), 472

Polk v. Good, Del. Supr., 507 A.2d 531
(1986), 418, 424

Potter, United States v., 463 F.3d 9 (1st
Cir. 2006), 596

Pradaxa (Dabigatran Etexilate) Prods.
Liab.  Litig.,  In re,  2013 U.S.  Dist.
LEXIS 173674 (S.D. Ill.  Dec.  9,
2013), 559

Presbyterian Church of Sudan v. Talis-
man Energy, Inc., 582 F.3d 244 (2d
Cir. 2009), 672, 673

Q
Qualcomm Inc.  v.  Broadcom Corp.,

2008 U.S. Dist. LEXIS 91 (S.D. Cal.
2008), 491, 547

Qualcomm Inc.  v.  Broadcom Corp.,
2010 U.S.  Dist.  LEXIS 3388 (S.D.
Cal. 2010), 547, 549

Qwest Communs. Int’l, In re, 450 F.3d
1179 (10th Cir. 2006), 469, 470, 472

R
Rales v.  Blasband, 634 A.2d 927 (Del.

1993), 456
Ramirez v.  MGM Mirage,  Inc.,  524 F.

Supp. 2d 1226 (D. Nev. 2007), 232
Reid Sand & Gravel,  Inc.  v.  Bellevue

Props.,  7 Wn. App.  701,  502 P.2d
480 (1972), 502

Revlon, Inc.  v.  MacAndrews & Forbes
Holdings, Inc., 506 A.2d 173 (Del.
1986), 413

TABLE OF CASES xxvii

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xxvii



Reynolds v.  Hartford Financial Servs.
Group, Inc., 435 F.3d 1081 (2006),
218, 219

Rich v.  Chong, 66 A.3d 963 (Del.  Ch.
2013), 434, 435

Rimkus Consulting Group, Inc. v. Cam-
marata,  688 F.  Supp.  2d 598 –13
(S.D. Tex. 2010), 555

Rivers v.  Wash.  State Conference of
Mason Contractors, 145 Wn.2d 674
(2002) , 498, 501

Roadway Express, Inc. v. Piper, 447 U.S.
752, 100 S. Ct. 2455, 65 L. Ed. 2d
488 (1980), 550, 557

Romano v. Active Network, Inc., No. 09
C 1905,  2009 U.S.  Dist.  LEXIS
78983 (N.D. Ill. Sept. 3, 2009), 226

Roth v.  Robertson,  N.Y.  Sup.  Ct.,  64
Misc.  343,  118 N.Y.S.  351 (1909),
429

Ruehle,  United States v.,  583 F.3d 600
(9th Cir. 2009), 468

Russell, United States v., 639 F. Supp. 2d
226 (D. Conn. 2007), 620

Ryan v. Gifford, 2008 Del. Ch. LEXIS 2
(Jan. 2, 2008), 608

S
Safeco Ins. Co. of Am. v. Burr, 551 U.S.

47 (2007), 217, 225, 226, 231, 232
San Jose Mercury News,  Inc.  v.  U.S.

Dist.  Ct.,  187 F.3d 1096 (9th Cir.
1999), 468

Sarei v.  Rio Tinto, PLC, 550 F.3d 822,
830 –31 (9th Cir. 2008), 674

Saucier v. Katz, 533 U.S. 194, 121 S. Ct.
2151, 150 L. Ed. 2d 272 (2001), 222

Schriver v.  Impac Mortgage Holdings,
Inc.,  2006 WL 6886020 (C.D. Cal.
May 2, 2006), 642

Schwimmer v.  U.S.,  232 F.2d 855 (8th
Cir.) (1956), 460

Sealed Case, In re, 737 F.2d 94 (D.C. Cir.
1984), 295, 296, 297

SEC v.  Gulf & W. Indus.,  Inc.,  518 F.
Supp. 675 (D.D.C. 1981), 292

Shlahtichman v.  1-800 Contacts,  Inc.,
615 F.3d 794 (7th Cir. 2010), 225

Singleton v. Domin o’s Pizza, LLC, 976
F. Supp. 2d 665 (D. Md. 2013), 223,
224

SK Hynix Inc. v. Rambus Inc., 2013 U.S.
Dist. LEXIS 6655 (N.D. Cal. 2013),
491

Smith v.  Behr Process Corp.,  113 Wn.
App. 306, 54 P.3d 665 (2002), 497,
498, 499, 500, 501

Smith v. HireRight Solutions, Inc., 711
F.  Supp.  2d 426 (E.D. Pa.  2010),
226, 227, 231, 232

Smith v.  Under Armour,  Inc.,  593 F.
Supp. 2d 1281 (S.D. Fla. 2008), 230

Smith v. Van Gorkom, Del.  Supr.,  488
A.2d 858 (1985), 169

Sosa v. Alvarez-Machain, 542 U.S. 692
(2004), 671

South African Apartheid Litig. v. Daim-
ler AG, 617 F.  Supp.  2d 228
(S.D.N.Y. 2009), 671, 672

South African Apartheid Litigation, In
re,  346 F.  Supp.  2d 538 (S.D.N.Y.
2004), 670, 671, 672

Spano v. Safeco Corp., 140 Fed. Appx.
746 (2005), 219

State ex rel., See Name of Relator
Stein, United States v., 435 F. Supp. 2d

330 (S.D.N.Y. 2006), 625, 627, 630
Stein, United States v., 495 F. Supp. 2d

390 (S.D.N.Y. 2007), 26
Steinhardt and Dellwood Farms, Inc. v.

Cargill,  128 F.3d 1122 (7th Cir.
1997), 470

Steinhardt Partners,  L.P.,  In re,  9 F.3d
230 (2d Cir. 1993), 469, 471, 472

Stone v. Ritter, 911 A.2d 362 (Del. 2006),
175, 412, 413, 414, 431, 432, 456

Subpoenas Duces Tecum, In re, 738 F.2d
1367 (D.C. Cir. 1984), 471

xxviii TABLE OF CASES

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xxviii



Swidler & Berlin v.  United States,  524
U.S. 399 (1998), 299

T
Tantivy Commc’ns, Inc. v. Lucent Techs.

Inc.,  2005 U.S.  Dist.  LEXIS 29981
(E.D. Tex.), 555

Telxon Corp.  Sec.  Litig.,  In re,  67 F.
Supp.  2d 803,  818 (N.D. Ohio
1999), 642

Trammel v.  United States,  445 U.S. 40
(1980), 288, 292, 468, 470

Trans World Airlines, Inc. v. Thurston,
469 U.S. 111 (1985), 219

Trask-Morton v. Motel 6 Operating L.P.,
534 F.3d 672 (7th Cir. 2008), 567

TRW Inc. v. Andrews, 534 U.S. 19, 23,
122 S.  Ct.  441,  151 L.  Ed.  2d 339
(2001), 217

Tulip Computers Int’l B.V. v. Dell Com-
puter Corp., 210 F.R.D. 100 (D. Del.
2002), 486

Tyler, United States v., 745 F. Supp. 423
(W.D. Mich. 1990), 461

U
United Shoe Machinery Corp.,  United

States v., 89 F. Supp. 357 (D. Mass.
1950), 460, 461

United States ex rel., See Name of Rela-
tor

United States Gypsum Co., United States
v., 438 U.S. 422 (1978), 290

United States v., See Name of Defendant
University of Pa. v. EEOC, 493 U.S. 182,

110 S.  Ct.  577,  107 L.  Ed.  2d 571
(1990), 470, 475

Unocal Corp.  v.  Mesa Petroleum Co.,
493 A.2d 946 (Del. 1985), 413

Upjohn Co. v.  United States,  449 U.S.
383 (1981), 286, 293, 295, 297, 299,
460, 463, 464, 468, 471, 604

W
Walt Disney Co. Derivative Litig., In re,

906 A.2d 27 (Del. 2006), 411, 413
Warters, United States v., 885 F. 2d 1266

(5th Cir. 1989), 622
Washington State Physicians Ins. Exch.

& Ass’n v. Fisons Corp., 122 Wn.2d
299, 858 P.2d 1054 (1993), 496, 497,
498, 501

Weil Ceramics & Glass, Inc. v. Work, 110
F.R.D. 500 (E.D.N.Y. 1986), 484

Weiser v. Grace, 179 Misc. 2d 116, 683
N.Y.S.2d 781 (N.Y. Sup. Ct. 1998),
292

Westhemeco Ltd.  v.  N.H. Ins.  Co.,  82
F.R.D. 702 (S.D.N.Y. 1979), 484

Westinghouse Elec. Corp. v. Republic of
Philippines, 951 F.2d 1414 (3d Cir.
1991), 469, 470, 471, 472

Wike v.  Vertrue,  Inc.,  2007 U.S.  Dist.
LEXIS 19843 (M.D.Tenn.2007), 642

Wolf v.  Rand,  685 N.Y.S.2d 708 (N.Y.
App. Div. 1999), 413

Wolters Kluwer Fin. Serv. Inc. v. Scivan-
tage,  2007 WL 1098714 (S.D.N.Y.
Apr. 12, 2007), 642

Woodhead v. Disc. Waterbeds, Inc., 78
Wn. App.  125,  130,  896 P.2d 66
(1995), 498

Wylie v. Marley Co., 891 F.2d 1463 (10th
Cir. 1989), 461

Z
Zapata Corp. v.  Maldonado, 430 A.2d

779 –789 (Del. 1981), 605
Zaun v.  J.S.H. Inc.,  2010 U.S.  Dist.

LEXIS 102062 (Sept. 28, 2010), 228
Zaun v. Tuttle, Inc., No. 10-2191 (DWF/

JJK), 2011 U.S. Dist. LEXIS 47916,
2011 (D. Minn, 226

Zubulake v.  UBS Warburg LLC, 229
F.R.D. 422 (S.D.N.Y.  2004),  506,
531, 586

TABLE OF CASES xxix

basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xxix



basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xxx



Acknowledgments

Carolina Academic Press
John Cashin
Brian S. Cousin
Nestor Davidson
Donald C. Dowling, Jr.
Toni Fine
Ellen Flynn
Fordham University Law School
JoAnn Glaccum
Sean Griffith
Hebrew University Law School
Nina Kulmala
Joseph Lee
LexisNexis
Chen Lu
Paul McNulty
Ran Nui
Anthony M. Palma
Peking University School of Transnational Law
Pericles Law School, Moscow, Russia
Ann Rakoff
Iulia Toplean
University of Pennsylvania Law School
Gabe Shawn Varges

xxxi

basri 00 fmt TOC post-f2 02-21  2/21/17  8:09 AM  Page xxxi



basri 00 fmt TOC post-f2  2/20/17  2:44 PM  Page xxxii


