
Understanding Alternative  
Dispute Resolution



Carolina Academic Press

Understanding Series

Understanding  
Administrative Law

Seventh Edition
Kristin E. Hickman

Understanding  
Alternative Dispute Resolution

Second Edition
Kristen M. Blankley and  

Maureen A. Weston

Understanding Animal Law
Adam Karp 

Understanding  
Antitrust and Its Economic 

Implications
Seventh Edition

E. Thomas Sullivan and Jeffrey L. Harrison

Understanding Bankruptcy
Fourth Edition

Jeffrey Ferriell and Edward J. Janger

Understanding  
California Community  

Property Law
Second Edition

Jo Carrillo

Understanding  
Capital Punishment Law

Fifth Edition
Linda E. Carter, Ellen S. Kreitzberg,  

Scott W. Howe, and  
Celestine Richards McConville

Understanding Civil Procedure
Seventh Edition

Gene R. Shreve, Peter Raven-Hansen,  
and Charles Gardner Geyh 

Understanding Civil Procedure
The California Edition

Walter W. Heiser,  
Gene R. Shreve, Peter Raven-Hansen,  

and Charles Gardner Geyh

Understanding  
Civil Rights Litigation

Third Edition
Howard M. Wasserman

Understanding  
Conflict of Laws

Fourth Edition
William M. Richman, William L. Reynolds, 

and Chris A. Whytock

Understanding  
Constitutional Law

Fifth Edition
William D. Araiza

Understanding Contracts
Fifth Edition

Jeffrey Ferriell

Understanding  
Copyright Law

Eighth Edition
Marshall A. Leaffer

Understanding Corporate Law
Sixth Edition

Arthur R. Pinto and James A. Fanto

Understanding  
Corporate Taxation

Fourth Edition
Leandra Lederman and Michelle Kwon

Understanding  
Criminal Law

Ninth Edition
Joshua Dressler

Understanding Criminal  
Procedure Vol. 1:  

Investigation
Eighth Edition

Joshua Dressler, Alan C. Michaels,  
and Ric Simmons

Understanding  
Criminal Procedure Vol. 2: 

Adjudication
Fifth Edition

Joshua Dressler, Alan C. Michaels,  
and Ric Simmons

Understanding  
Disability Law

Fourth Edition
Mark C. Weber



Understanding  
Election Law and Voting Rights
Michael R. Dimino, Sr., Bradley A. Smith,  

and Michael E. Solimine

Understanding  
Employee Benefits Law

Second Edition
Kathryn L. Moore

Understanding  
Employment Discrimination Law

Third Edition
Thomas R. Haggard and  

Bruce N. Cameron
Understanding Employment Law

Third Edition
Paul M. Secunda, Richard A. Bales,  

and Jeffrey M. Hirsch
Understanding  

Environmental Law
Fourth Edition

Kevin A. Reilly and Philip Weinberg
Understanding  

Estate and Gift Taxation
Third Edition

Brant J. Hellwig and  
Robert T. Danforth

Understanding Evidence
Sixth Edition

Paul C. Giannelli and Jules Epstein
Understanding Family Law

Fourth Edition
John Gregory, Peter N. Swisher,  

and Robin Wilson
Understanding  

Federal and California 
Evidence

Paul C. Giannelli
Understanding  

Federal Courts and Jurisdiction
Second Edition

Linda Mullenix, Martin H. Redish,  
and Georgene Vairo
Understanding  

Federal Income Taxation
Seventh Edition

J. Martin Burke and Michael K. Friel

Understanding  
The First Amendment

Eighth Edition
Russell L. Weaver

Understanding Immigration Law
Third Edition

Kevin R. Johnson, Raquel Aldana,  
Bill Ong Hing, Leticia M. Saucedo, and  

Enid Trucios-Haynes

Understanding Insurance Law
Sixth Edition

Robert H. Jerry, II and Douglas Richmond

Understanding  
Intellectual Property Law

Fourth Edition
Tyler T. Ochoa, Shubha Ghosh,  

and Mary LaFrance 

Understanding  
International Business and 

Financial Transactions
Fourth Edition

Jerold A. Friedland

Understanding  
International Criminal Law

Fourth Edition
Ellen S. Podgor, Roger S. Clark,  

and Lucian E. Dervan

Understanding  
International Law

Third Edition
Stephen C. McCaffrey

Understanding Jewish Law
Second Edition

Steven H. Resnicoff

Understanding Juvenile Law
Fifth Edition

Martin Gardner

Understanding Labor Law
Sixth Edition

Douglas E. Ray, Robert N. Strassfeld,  
and Ariana Levinson 

Understanding  
the Law of Terrorism

Second Edition
Erik Luna and Wayne McCormack



Understanding  
the Law of Zoning and  

Land Use Controls
Third Edition

Barlow Burke

Understanding Lawyers’ Ethics
Sixth Edition

Monroe H. Freedman and Abbe Smith

Understanding  
Local Government

Second Edition
Sandra Stevenson

Understanding  
Modern Real Estate 

Transactions
Fourth Edition

Alex M. Johnson, Jr.

Understanding  
Negotiable Instruments and 

Payment Systems
Second Edition

William H. Lawrence

Understanding  
Nonprofit and Tax Exempt 

Organizations
Third Edition

Nicholas P. Cafardi and  
Jaclyn Fabean Cherry

Understanding  
Partnership and LLC Taxation

Fifth Edition
Jerold A. Friedland

Understanding Patent Law
Fourth Edition

Amy L. Landers

Understanding Products  
Liability Law

Second Edition
Bruce L. Ottley, Rogelio A. Lasso,  

and Terrence F. Kiely

Understanding Property Law
Fifth Edition

John G. Sprankling

Understanding Remedies
Fourth Edition

James M. Fischer

Understanding  
Sales and Leases of Goods

Third Edition
William H. Henning, William H. Lawrence, 

and Henry Deeb Gabriel

Understanding  
Secured Transactions

Sixth Edition
William H. Henning, R. Wilson Freyermuth, 

and Brook Gotberg

Understanding Securities Law
Eighth Edition

Marc I. Steinberg

Understanding Sports Law
Timothy Davis and N. Jeremi Duru

Understanding  
Taxation of Business Entities

Second Edition
Walter D. Schwidetzky and Fred B. Brown

Understanding Torts
Seventh Edition 

John L. Diamond, Lawrence C. Levine,  
and Anita Bernstein

Understanding  
Trade Secret Law
John G. Sprankling and  
Thomas G. Sprankling

Understanding Trademark Law
Fourth Edition

Mary LaFrance

Understanding  
Trusts and Estates

Seventh Edition
Roger W. Andersen and Susan N. Gary

Understanding  
White Collar Crime

Fifth Edition 
J. Kelly Strader and Todd Haugh

Carolina Academic Press Understanding Series, continued



Understanding Alternative 
Dispute Resolution

Second Edition

Kristen M. Blankley
Henry M. Grether, Jr. Professor of Law  
University of Nebraska College of Law

Maureen A. Weston
Professor of Law  

Pepperdine University Caruso School of Law  
Director of the Entertainment, Media & Sports  

Dispute Resolution Project



Copyright © 2024
Carolina Academic Press, LLC

All Rights Reserved

Library of Congress Cataloging-in-Publication Data

Names: Blankley, Kristen M., author. | Weston, Maureen A., author.  
Title: Understanding alternative dispute resolution / Kristen M. Blankley,
   Maureen A. Weston.  
Description: Second edition. | Durham, North Carolina : Carolina Academic
   Press, 2024. | Series: Understanding series | Includes bibliographical
   references and index.
Identifiers: LCCN 2024013540 | ISBN 9781531028909 (paperback) | ISBN
   9781531028916 (ebook)  
Subjects: LCSH: Dispute resolution (Law)--United States. |
   Mediation--United States. | Arbitration and award--United States. |
   LCGFT: Textbooks.
Classification: LCC KF9084 .B53 2024 | DDC 347/.09--dc23
LC record available at https://lccn.loc.gov/2024013540

Carolina Academic Press
700 Kent Street

Durham, North Carolina 27701
(919) 489-7486

www.cap-press.com

Printed in the United States of America



vii

Contents

Acknowledgments xv

Chapter 1 · Introduction to Alternative Dispute Resolution 3
§ 1.01 Introduction 3
§ 1.02 Why Alternative Dispute Resolution? 4
§ 1.03 The Spectrum of Dispute Resolution Processes 5
§ 1.04 Selecting the Appropriate Dispute Resolution Process 6
§ 1.05 How This Book Is Organized 8

Chapter 2 · Interviewing and Counseling 11
§ 2.01 Introduction 11
§ 2.02 Lawyer-Client Relationship Models 12

[A] Lawyer-Centered/Traditional Model 13
[B] The Client-Centered/Participatory Model 13
[C] Models Along the Spectrum 14

Part I: The Client Interview 15
§ 2.03 Overview 15
§ 2.04 Why Meet with a Lawyer? 15
§ 2.05 Purposes and Goals 16
§ 2.06 Preparing for the Client Interview 17

[A] Conflicts of Interest Check 17
[B]  Advance Communication with Prospective Client 18
[C] Referral Source 18

§ 2.07 Conducting the Client Interview: Stages of the Client-Centered  
Interview Process 18

[A] Opening and Rapport Building 19
[B] Client Story and Problem Description 19
[C] Information Gathering 20

[1] Questions 21
[2]  Exploring Client Goals, Interests, Resources, and Options 21
[3] Listening Actively and with Empathy 22
[4] Body Language and Emotional Awareness 22
[5] Reality Testing 23

[D] Preliminary Assessment 23



viii CONTENTS

§ 2.08 Concluding the Interview and Plan of Action 24
[A] Client Communications 24
[B]  Attorney Post-Interview Actions and Assessment 24

Part II: Counseling the Client 25
§ 2.09 Lawyer’s Role as Counselor 26
§ 2.10 The Counseling Process 26

[A] Establishing Trust and Clarifying Client Goals,  
Priorities, and Interests 27

[B] Preparatory Statement 27
[C] Case Assessment 27

§ 2.11 Generating and Identifying Options 28
§ 2.12 Assessing and Weighing Consequences 28
§ 2.13 Informed Decision-Making 29
§ 2.14 Ethical Considerations 29

[A] Vetting Clients for Moral Compatibility 30
[B] Moral Counseling 30
[C] Ethical Limits on Lawyer Advocacy 30

§ 2.15 Duty to Advise Clients of ADR Options? 31

Chapter 3 · Negotiation 33
§ 3.01 Introduction 33
§ 3.02 The Negotiation Process 34
§ 3.03 Negotiation Preparation 35

[A] Self-Assessment 36
[B] Assessing the Other Side 37
[C] Situation Assessment 37

§ 3.04 Negotiation Approaches and Techniques 38
§ 3.05 Distributive Bargaining and Claiming Value 38

[A] Defined 38
[B] Stages in a Distributive Negotiation 39

[1] Initial Positioning 39
[2] Concessions and Exchanges 40

[a] Recognizing Tactics 40
[b] Overcoming Tactics 40

[3] Establishing the Bargaining Range 41
[4] Allocating Surplus Value 42

§ 3.06 Integrative Bargaining 43
[A] Defined 43
[B] Shifting to Integrative Bargaining 44

[1] The People Factor 44
[2] Focus on Interests 44
[3] Creating Options and Value 45
[4] Evaluating Solutions with Objective Criteria 46



 CONTENTS ix

§ 3.07 Negotiation Styles and Techniques 46
§ 3.08 Psychological Influences in Negotiation 47

[A] Anchoring 48
[B] Endowment Effect 48
[C] Loss Aversion 48
[D] Satisficing 49
[E] Consistency Principle 49
[F] Body Language 49

§ 3.09 Negotiation Ethics 51
§ 3.10 Negotiation Plan Template 53

Chapter 4 · The Mediation Process 55
§ 4.01 Overview 55
§ 4.02 The History of Mediation 56
§ 4.03 Benefits and Drawbacks of the Mediation Process 56

[A] Benefits of the Mediation Process 57
[B] Drawbacks to the Mediation Process 58

§ 4.04 Getting into Mediation 60
§ 4.05 The Mediation Process 62

[A] Intake and Preparation 63
[1] Intake 63
[2] Mediator Preparation 64

[B] Information Gathering 66
[1] Mediator Opening Remarks 66
[2] Opening Remarks by the Parties 68
[3] Information Sharing and Expanding 69

[C] Problem Solving 71
[1] Setting the Table for the Rest of the Mediation 71

[a] Determining the Mediatable Issues 72
[b] Setting the Agenda 73

[2] Decision Making 74
[a] Generating Settlement Ideas 75
[b] Choosing the Right Option 76
[c] Agreement Drafting 77

[3] Impasse Breaking 78
[D] Closure and Post-Mediation 80

§ 4.06 Mediation Techniques 82
[A] Questions 82
[B] Active Listening 85
[C] Issue and Interest Identification 88
[D] Brainstorming 88
[E] Reality Testing 89
[F] Breaking and Caucusing 90



x CONTENTS

[G] Evaluating and Giving Opinions 92
[H] Co-Mediation 93

§ 4.07 Mediation Styles 94
[A] Facilitative Mediation 97
[B] Evaluative Mediation 98
[C] Transformative Mediation 99
[D] Narrative Mediation 100
[E] Other Types of Mediation 101
[F] The “Toolbox” Approach 102

Chapter 5 · Legal Issues in Mediation 105
§ 5.01 Overview 105
§ 5.02 Confidentiality and Privilege 105

[A] Policy Justifications and Drawbacks 106
[B] Confidentiality 108

[1] Confidentiality by Contract 108
[2] Confidentiality by Statute or Court Rule 110

[C] Privilege 111
[1] Federal Rule of Evidence 408 111
[2] Uniform Mediation Act 112
[3] Other State Laws 114

§ 5.03 Court-Connected Mediation 115
[A] The Rise of Court-Connected Mediation 115
[B] Criticisms of Court-Connected Mediation 116

§ 5.04 Mediation Regulation and Ethics 117
[A] Mediation Regulation 117
[B] Mediator Standards of Conduct 119

[1] Party Autonomy or Self-Determination 120
[2] Bias 120
[3] Conflicts of Interest 121
[4] Competency 121
[5] Confidentiality 122
[6] Ethics Governing the Business of Mediation 122

[C] Ensuring Participant Safety 123
[D] Power and Control in Mediation 124

§ 5.05 Challenges to Mediated Agreements 125
§ 5.06 Mediator Malpractice 126
§ 5.07 Special Issues for Family Mediators 126

Chapter 6 · Mediation Advocacy 129
§ 6.01 Introduction — How Mediation Advocacy Differs from Any Other  

Kind of Advocacy 129
§ 6.02 The Mediation Process — Advocate’s Point of View 130

[A] Pre-Mediation 130



 CONTENTS xi

[1] Agreements to Mediate 130
[a] Is the Case Appropriate for Mediation? 131
[b] What Rules Should Govern the Mediation? 132
[c] Do Lawyer Ethics Require Client Counseling on the  

Mediation Option? 132
[2] Choosing a Mediator 133
[3] How to Prepare for Mediation 134
[4] Client Counseling Prior to Mediation 136

[B] Mediation Sessions 137
[1] Opening Statements 137
[2] Information Exchanges 138
[3] Problem Solving and Negotiation 138
[4] Impasse Breaking 139
[5] Enlisting the Help of the Mediator 140

[C] Post-Mediation Issues 141
[1] Contract Drafting 141
[2] Enforcement of Mediated Agreements 142

§ 6.03 Client Involvement in Mediation 142
[A] Who Should Attend the Mediation? 143

[1] Individual Client 143
[2] Corporate Client 144
[3] Witnesses, Experts, and Other Support Personnel 145
[4] Lawyers 146

[B]  What Role Should the Client Play in Mediation? 146
[C]  Using the Mediator as a “Reality Check” for Clients 147

§ 6.04 Pre-Mediation Position Papers 148
[A] Overview 148
[B] Confidential or Open Briefing 149
[C] Items to Include 149

Chapter 7 · Collaborative Law 151
§ 7.01 Introduction to Collaborative Law 151
§ 7.02 The Collaborative Process 152

[A] Collaborative Lawyers 152
[B] The Participation Agreement 154
[C] Jointly Retained Experts 155
[D] The Role of Coaches, Consulting Experts,  

and Mental Health Professionals 155
[E] Document Exchanges 156
[F] The Four-Way Sessions 157

[1] Creating the Environment 158
[2] Use of Agendas and Minutes 158
[3] Four-Way Sessions 159
[4] Debriefings and Additional Meetings 159



xii CONTENTS

[G] Use of a Facilitator 160
[H] Good Faith Drafting and Closing the Process 160

§ 7.03 Advantages and Disadvantages of Collaborative Law 161
[A] Advantages 161
[B] Disadvantages 163

§ 7.04 Ethical Issues in Collaborative Law 165
[A] Zealous Representation 165
[B] Informed Consent 166
[C] Withdrawal Provision 167
[D] Who Is the Client? 167

§ 7.05 The Uniform Collaborative Law Act 168
§ 7.06 Use of Collaborative Law Outside of Family Law 170
§ 7.07 Processes Similar to Collaborative Law 171

[A] Cooperative Law 171
[B] Settlement Counsel 172

§ 7.08 Collaborative Law Participation Agreement 174

Chapter 8 · The Arbitration Process 191
§ 8.01 Overview 191
§ 8.02 History of Arbitration 192
§ 8.03 What Is Arbitration? 194

[A] Basic Concept and Definition 194
[B] Essential Characteristics 195

§ 8.04 Advantages and Disadvantages of Arbitration 196
[A] Advantages of Arbitration 196
[B] Drawbacks of Arbitration 198
[C] Examples 199

§ 8.05 How Cases Get into Arbitration 201
[A] Choosing Arbitration in a Specific Situation 201
[B] Post-Dispute Agreements to Arbitrate 202
[C] Pre-Dispute Agreements to Arbitrate 202
[D] Drafting the Arbitration Agreement 204

§ 8.06 Getting Arbitration Started and Arbitrator Selection 206
[A]  Arbitrator Appointment — Number and Qualifications 207
[B] Selection Methods 208
[C] Costs and Fees 209

§ 8.07 The Arbitration Process 210
[A] Overview 210
[B]  Arbitration Procedural Rules versus Ad Hoc Proceedings 212
[C]  The Role of Substantive Law in Arbitration 213
[D] Remedies Available in Arbitration 214

§ 8.08 The Arbitration Award 215
[A] Types of Awards 215



 CONTENTS xiii

[B] Enforcement of the Award 216
[C] Judicial Review 217

Chapter 9 · Legal Issues in Arbitration 221
§ 9.01 Introduction 221
§ 9.02 The Laws Governing Arbitration 221

[A] The Federal Arbitration Act 221
[B] State Arbitration Laws and Preemption 225
[C] International Arbitration Treaties and Conventions 227
[D] Private Institutional Rules 228

§ 9.03 Allocation of Authority between Court and Arbitrator 229
[A] Substantive Arbitrability and Court Authority 229

[1] Arbitration Clause Validity 230
[2] Only “Parties” Are Bound to Arbitrate 231
[3] Whether Claim or Dispute Is within the Scope of the  

Arbitration Agreement 233
[B] Procedural Arbitrability 234
[C] Delegation Clauses 234

§ 9.04 Arbitrating Federal Statutory and Regulatory Claims 235
[A]  Unaffordability and the Effective Vindication of Rights 236

§ 9.05 Contract Defenses 238
[A] Unconscionability 238
[B] Other Contract Defenses 239

§ 9.06 Policy and Fairness Issues 240
[A] Repeat Players and One-Shot Players 240
[B] Class Action Issues 241

§ 9.07 Arbitration Ethical Standards 242
[A] Independence and Impartiality 243
[B] Other Obligations 244
[C] Costs, Fees, and Advertising 244
[D] Arbitrator Malpractice and Immunity 245
[E] Participant Obligations for Fairness 246

Chapter 10 · Other ADR Processes 247
§ 10.01 Introduction 247
§ 10.02 Med-Arb 248

[A] The Med-Arb Process 248
[B] Ethical Issues in Med-Arb 250
[C] Med-Arb with Two Neutrals 251
[D] Arbitration-Mediation 252

§ 10.03 Arbitration Variations 253
[A] Final Offer Arbitration, or “Baseball Arbitration” 253
[B] High/Low Arbitration 254



xiv CONTENTS

[C] Document-Only Arbitration 255
[D] Non-Binding Arbitration 255

§ 10.04 Online Dispute Resolution 256
[A]  Advantages and Disadvantages of Online Dispute Resolution 257
[B] Online Negotiation 259
[C] Online Mediation 260
[D] Online Arbitration 261

§ 10.05 Ombuds Procedures 262
§ 10.06 Summary Jury Trials and Mini Trials 263
§ 10.07 Early Neutral Evaluation 264
§ 10.08 Restorative Justice Processes 266

[A] Victim-Offender Conferences or Mediation 268
[B] Circle Processes 270
[C] Family Group Conferencing 271

§ 10.09 Negotiated Rulemaking 272
§ 10.10 Limited Scope Representation and ADR 274

Table of Cases 277

Index 279



xv

Acknowledgments

Kristen Blankley would like to thank Dezi Medina, Mary Rose Richter, Karlus Co-
zart, and Jenna Woitaszewski for their research and editing assistance. This book is 
dedicated to my husband, Mike Douglass, Jr.

Maureen Weston would like to thank Ryan Storms for his helpful research assis-
tance, her good friend and inspiring co-author Kristen Blankley, and Brian, Cedric, 
Lily, and Rosie for their support and love. 




