Public Health Law






Public Health Law

FOURTH EDITION

Wendy K. Mariner

PROFESSOR OF HEALTH LAW, ETHICS & HUMAN RIGHTS EMERITA
BOSTON UNIVERSITY SCHOOL OF PUBLIC HEALTH
AND SCHOOL OF LAW

George J. Annas

WILLIAM FAIRFIELD WARREN DISTINGUISHED PROFESSOR
BOSTON UNIVERSITY
DIRECTOR, CENTER FOR HEALTH LAW, ETHICS & HUMAN RIGHTS
PROFESSOR, BOSTON UNIVERSITY SCHOOL OF PUBLIC HEALTH,
SCHOOL OF MEDICINE & SCHOOL OF LAW

Nicole Huberfeld

EDWARD R. UTLEY PROFESSOR OF HEALTH LAW
BOSTON UNIVERSITY SCHOOL OF LAW & SCHOOL OF PUBLIC HEALTH

Michael R. Ulrich

ASSOCIATE PROFESSOR OF HEALTH LAW, ETHICS & HUMAN RIGHTS
BOSTON UNIVERSITY SCHOOL OF PUBLIC HEALTH & SCHOOL OF LAW

CAROLINA ACADEMIC PRESS
Durham, North Carolina




Copyright © 2025
Carolina Academic Press, LLC
All Rights Reserved

ISBN 978-1-5310-3030-8
e-ISBN  978-1-5310-3031-5
LCCN 2025939308

Carolina Academic Press
700 Kent Street
Durham, NC 27701

(919) 489-7486
www.caplaw.com

Printed in the United States of America



Contents

Preface to the Fourth Edition
Acknowledgments

Chapter 1 - Introduction to Public Health in the United States
A. Introduction
B. What Is Public Health?
Wendy K. Mariner, Law and Public Health: Beyond Emergency
Preparedness
Notes and Questions
In re: Brittany T.
In re: Brittany T.
Notes and Questions
C. Causes of Death
George J. Annas & Sandro Galea, Dying Healthy: Public Health
Priorities for Fixed Population Life Expectancies
Notes and Questions
D. Risk Perception
Daniel Kahneman, THINKING, FAST AND SLOW
Notes and Questions
Nassim Nicholas Taleb, THE BLACK SWAN — THE IMPACT OF THE
HiGHLY IMPROBABLE
Notes and Questions
E. Prevention and Screening
H. Gilbert Welch, OVERDIAGNOSED — MAKING PEOPLE SICK
IN THE PURSUIT OF HEALTH
Notes and Questions
F Human Rights and Health
Universal Declaration of Human Rights
International Covenant on Civil and Political Rights
International Covenant on Economic, Social and Cultural Rights
Notes and Questions

xiii

11
18
20
22
23

25
26
30
30
34

36
38
39

39
44
47
47
51
53
53



vi

CONTENTS

Chapter 2 - State Authority to Regulate for Public Health, Safety,

and Welfare
A. Introduction
B. Distinguishing State and Federal Jurisdiction
Compagnie Frangaise de Navigation a Vapeur v. Louisiana State
Board of Health
Notes and Questions
C. State Regulation and Contagious Diseases
Jacobson v. Massachusetts
Notes and Questions
Becker v. Dane County
Notes and Questions
D. Civil Commitment
Greene v. Edwards
City of Newark v. ].S.
Notes and Questions
E. The Scope of Police Power
Muller v. Oregon
Notes and Questions
ABATE of Georgia v. Georgia
Notes and Questions
Guertin v. State of Michigan
Notes and Questions

Chapter 3 - Federal Power: Constitutional Principles Applicable

to Public Health
A. Introduction
B. Direct Federal Regulation
United States v. Lopez
Gonzales v. Raich
Notes and Questions
Hodel v. Virginia Surface Mining &Reclamation Association
Notes and Questions
National Federation of Independent Business, Inc. v. Sebelius
Notes and Questions
C. Indirect Federal Regulation
South Dakota v. Dole
Harris v. McRae
National Federation of Independent Business,Inc. v. Sebelius
Notes and Questions
Health and Hospital Corporation of Marion County v. Talevski
Rust v. Sullivan
Notes and Questions

57
57
58

58
61
62
62
68
75
82
85
86
88
95
103
103
106
108
110
113
121

123
123
124
126
129
136
138
141
143
151
154
155
159
164
172
176
183
186



CONTENTS

Chapter 4 - Civil Liberties, Equality, and Individual Rights

A. Introduction

B. Constitutionally Protected Rights
Estelle v. Gamble
Notes and Questions
Meyer v. Nebraska
Pierce v. Society of Sisters
Notes and Questions
Loving v. Virginia
Notes and Questions
City of Cleburne v. Cleburne Living Center
Notes and Questions

Cruzan v. Director, Missouri Department of Health

Washington v. Glucksberg
Vacco v. Quill
Notes and Questions
C. Statutory Protections
Civil Rights Act of 1964
Notes and Questions
Heart of Atlanta Motel, Inc. v. United States
Notes and Questions
The Pregnancy Discrimination Act of 1978
Notes and Questions
Americans with Disabilities Act
Notes and Questions

Patient Protection and Affordable Care Act, Section 1557—

Nondiscrimination
D. International Human Rights

CESCR General Comment No. 14: The Right to the Highest

Attainable Standard of Health (ART. 12)
Notes and Questions

Chapter 5 - Choosing How to Regulate Risks
A. Introduction
B. Administrative Agencies
C. Scope of Administrative Agency Authority

New York Statewide Coalition of Hispanic Chambers of Commerce v.
New York City Department of Health and Mental Hygiene

Notes and Questions

Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc.

Notes and Questions

Loper Bright Enterprises v. Raimondo, Relentless, Inc. v. U.S.

Dep’t of Commerce

vii

191
191
192
193
196
197
199
200
202
205
209
211
212
218
222
224
226
227
231
232
239
240
241
242
250

253
255

256
259

261
261
261
264

265
269
271
273

275



viii

CONTENTS

Notes and Questions

Alabama Association of Realtors v. U.S. Dep’t of Health and
Human Services

Notes and Questions

National Federation of Independent Business v. Department of Labor,
Occupational Health and Safety Administration

Notes and Questions

West Virginia v. Environmental Protection Agency

Notes and Questions

D. Civil versus Criminal Regulation

Robinson v. California

Notes and Questions

Regina Kilmon v. Maryland, Kelly Lynn Cruz v. Maryland
Notes and Questions

Commitment of Alcoholics or Substance Abusers

Notes and Questions

Lorillard Tobacco v. Reilly

Notes and Questions

Family Smoking Prevention and Tobacco Control Act
Notes and Questions

Chapter 6 - Reproductive Health
A. Introduction
B. Health Care and the Right of Privacy

Buck v. Bell

Skinner v. Oklahoma

Notes and Questions

Griswold v. Connecticut

Eisenstadt v. Baird

Roe v. Wade

Planned Parenthood of Southeastern Pennsylvania v. Casey
Dobbs v. Jackson Women’s Health Organization
Notes and Questions

Gonzales v. Carhart

Ferguson v. City of Charleston

Notes and Questions

C. Public Health and Regulating Intimate Relationships

Lawrence v. Texas
United States v. Windsor
Obergefell v. Hodges
Notes and Questions

Chapter 7 - Public Health and Religion
A. Introduction
B. Free Exercise of Religion and Public Health Regulation

281

282
287

288
293
295
303
305
305
307
311
317
320
320
322
326
327
331

335
335
338
338
339
341
343
346
348
357
363
384
387
393
398
404
405
408
412
419

423
423
424



CONTENTS

Curtis v. School Committee of Falmouth et al.
Employment Division, Dep’t of Human Resources of Oregon v. Smith
Notes and Questions
Church of the Lukumi Babalu Aye v. City of Hialeah
Notes and Questions
C. Stronger Protection for Religious Beliefs
Religious Freedom Restoration Act of 1993, as amended
Notes and Questions
Gonzales v. O Centro Espirita Beneficente Unido do Vegetal
Notes and Questions
Burwell v. Hobby Lobby Stores, Inc.
Notes and Questions
Masterpiece Cakeshop Ltd. v. Colorado Civil Rights Commission
Notes and Questions
Tandon v. Newsom
Notes and Questions
We the Patriots United States v. Conn. Office of Early Childhood
Development
Notes and Questions
D. Statutory Exemptions and Conscience Clauses
Church Amendment
Idaho Code §18-611
Cal. Health & Safety Code § 123420
Cal. Bus. & Prof. Code §733
Notes and Questions
E. The Free Exercise Clause and the Establishment Clause
Carson v. Makin
Notes and Questions

Chapter 8 - Freedom of Speech and Public Health

A. Introduction

B. Public Safety Regulations
McCullen v. Coakley
Notes and Questions

C. Banning or Restricting Advertising
44 Liquormart, Inc. v. Rhode Island
Notes and Questions
Lorillard Tobacco v. Reilly
Notes and Questions

D. Truth in Advertising and Compelled Speech
Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio
Ocheesee Creamery v. Putnam
Notes and Questions
R.]. Reynolds Tobacco Company v. Food & Drug Administration
Notes and Questions

ix

424
427
430
431
437
437
437
439
441
444
445
451
454
459
461
463

466
476
479
480
482
483
484
485
488
488
492

495
495
497
497
503
505
507
515
517
524
525
525
527
529
531
538



X CONTENTS

E. Speech, Conduct, and Consumer Protection
National Institute of Family and Life Advocates v. Becerra
Notes and Questions
303 Creative LLC v. Elenis
Notes and Questions

Chapter 9 - Gun Violence and the Regulation of Firearms

A. Introduction

B. The Second Amendment as an Individual Right
District of Columbia v. Heller
Notes and Questions

C. The Scope of the Second Amendment Right and the Authority

to Regulate Firearms

New York State Rifle & Pistol Association, Inc. v. Bruen
Notes and Questions
United States v. Rahimi
Notes and Questions

D. Firearms Legislation and Regulation
Summary of Key Provisions of the Gun Control Act of 1968,

as amended

Notes and Questions
Garland v. Cargill
Notes and Questions

E. The Role of Litigation in Determining Public Policy on Firearms
Protection of Lawful Commerce in Arms Act
Adames v. Sheahan
Notes and Questions

Chapter 10 - Searching, Testing, and Screening for Health Information
A. Introduction
B. Administrative Searches and Individual Data
Wendy K. Mariner, Reconsidering Constitutional Protection for
Health Information Privacy
United States v. Westinghouse Electric Corp.
Notes and Questions
United States v. Motley
Notes and Questions
C. Suspicionless Tests of People and the Special Needs Exception
Board of Education of Independent School District No. 92 of
Pottawatomie County v. Earls
Notes and Questions
D. Screening and Wellness Programs
Anderson v. City of Taylor
Notes and Questions

540
540
546
551
560

565
565
567
567
574

576
577
592
594
602
604

604
609
612
621
622
622
624
628

633
633
634

637
640
646
647
652
655

655
664
670
670
674



CONTENTS

Wellness Programs: Health Insurance Portability and Accountability

Act, as amended by the Affordable Care Act
Notes and Questions
Diment v. Quad/Graphics, Inc.
Notes and Questions

Chapter 11 - Privacy, Confidentiality, and Mandatory Reporting of
Health Information
A. Introduction
B. Privacy and Confidentiality
Nicolas P. Terry, What’s Wrong with Health Privacy?
Notes and Questions
C. Information Privacy Laws
Lawson v. Halpern-Reiss
Notes and Questions
U.S. Dep't of Health and Human Services, Standards for Privacy of
Individually Identifiable Health Information
Notes and Questions
D. Access to Medical Records
In the Matter of Miguel M.
Notes and Questions
FAA v. Cooper
Notes and Questions
E. Compulsory Reporting of Medical Information
Whalen v. Roe
Notes and Questions
E Public Health Surveillance and Research
Parker v. Wolf
Aid for Women v. Foulston
Notes and Questions
G. International Approaches to Privacy Protection

Chapter 12 - Emergency Preparedness and Response
A. Introduction
B. 9/11 as a Touchstone
National Commission on Terrorist Attacks Upon the U.S.,
9/11 Commission Report
National Security Preparedness Group, Tenth Anniversary Report
Card: The Status of the 9/11 Commission Recommendations
The January 6th Report (2022)
Notes and Questions
C. Public Health Emergency Preparedness and Response
1. Federal Laws Addressing Disasters and Emergencies
Notes and Questions

xi

676
679
681
683

687
687
688
688
691
695
700
706

707
714
716
716
719
723
725
727
727
731
734
736
742
746
753

759
759
761

761

763
764
765
766
767
772



xii CONTENTS

2. Misusing Public Health to Promote a Security Approach 775
Florence v. Board of Chosen Freeholders of The County of Burlington 775
Notes and Questions 779

3. The Threat of an Improvised Nuclear Device Explosion 781

Institute of Medicine, Committee on Medical Preparedness for
a Terrorist Nuclear Event, Assessing Medical Preparedness

to Respond to a Terrorist Nuclear Event: Workshop Report 781

D. Learning from Past Outbreaks 784

1. Influenza 784
John M. Barry, The Great Influenza: The Epic Story of the Deadliest

Plague in History 784

Department of Health and Human Services Pandemic Influenza Plan 786

Notes and Questions 789

George J. Annas, Wendy K. Mariner & Wendy Parmet, Pandemic

Preparedness: Protecting Public Health and Civil Liberties 792

Notes and Questions 796

2. The Smallpox Threat 798

Institute of Medicine, Committee on Smallpox, Vaccination Program
Implementation, The Smallpox Vaccination Program: Public Health

in an Age of Terrorism 798
Notes and Questions 801

3. SARS 803
CDQC, Fact Sheet: Basic Information About Sars 803

Mark A. Rothstein et al., Quarantine and Isolation: Lessons Learned
from SARS, A Report to Centers for Disease Control and Prevention ~ 803

Notes and Questions 808

4. Ebola 810
George J. Annas, Ebola and Human Rights: Post-9/11 Public

Health and Safety in Epidemics 810

Notes and Questions 815

5. COVID-19 819
Sandro Galea & George J. Annas, Five Questions for a Post-

Pandemic World 819

Notes and Questions 822

Model Public-Health Emergency Authority Act 823

Notes and Questions 829

Table of Cases 833

Table of Statutes 841

Index 847



Preface to the Fourth Edition

This Fourth Edition highlights the importance of public health to our lives and
significant shifts in laws governing public health, as seen in headline news every day:
pandemics, immunizations, mass shootings, opioid deaths, diseases of despair, sur-
veillance, data breaches, criminal prosecutions, insurance coverage and access to care,
family planning and reproductive health, contaminated food and water, food supply,
climate change. These examples, and hundreds like them, present major legal and
policy questions, the answers to which can make human lives better or worse. While
individual medical care attracts most of the public attention and the vast majority of
money spent on health in the United States, some of the most dramatic improvements
in health and longevity have occurred through public health measures — adding more
than 30 years to Americans’ average life expectancy since 1900.

Public health refers to federal, state, local, tribal, and governmental efforts to main-
tain and protect the health and safety of the general population, and public health law
is now the broad field of ensuring that the law appropriately protects public health,
safety, and welfare, as well as human rights. Public health law offers students oppor-
tunities for both theoretical thinking and real-world legal problem solving. Laws
governing public health span all forms of legal authority — constitutional, statutory,
regulatory, common law, and international treaties — and solving public health prob-
lems requires using all of these tools.

The Fourth Edition offers a contemporary view of the rapidly evolving field of
public health law, while retaining the same basic organizational structure of the
third edition. We begin by grounding students in three foundational thematic
concepts — what counts as a public health issue, the scope and limits of government
power, and ensuring justice and fairness. The three themes are designed to anchor the
students’ learning, adding durability to their education in a changing field. To that
end, we examine major shifts in constitutional doctrine concerning state and federal
power, federalism, administrative agencies, religion, speech, privacy, civil liberties,
firearms, and emergency preparedness, as well as human rights at the global level.
The cases and materials critically examine how these doctrines may apply to con-
temporary and future topics, providing a useful framework for analyzing competing
interests among governments, private entities, and individuals in multiple contexts
and as the law changes.

xiii



xiv PREFACE TO THE FOURTH EDITION

A substantial portion of the materials in this Fourth Edition are new, including the
most recent Supreme Court decisions on public health issues. At the same time, we
have retained many of the foundational decisions concerning the state’s police power
to protect public health and federal powers to regulate health-related matters. The first
chapter introduces the broad fields of public health and public health law. Chapters
2-5 provide the foundation for examining government power and policies affecting
public health, recognizing the evolution of constitutional protections for individual
rights that create limitations on policy options, and applying these concepts to com-
mon and novel public health issues. Chapters 6-12 study more complex examples of
constitutional principles, laws, and policies to address public health problems. Since
public health is a global concern, examples of health as a human right are threaded
throughout.

The new edition is designed not only for law students studying public health law,
but also for students in other areas of law and public policy, including graduate stu-
dents in public health, public policy, and medicine. This book can be used in a stand-
alone course in public health law and as a supplement or alternative in courses in
health law, law and medicine, and law and bioethics. The Notes and Questions con-
tinue to provide context, background, and examples of related problems, as well as
explanation of many of the court decisions. The Notes also offer examples of current
issues to which the materials may apply. We have grouped Notes and Questions to
follow the material to which they refer, for ease of reference.

Our First Edition Co-Authors

Professor Ken Wing, of Seattle University School of Law, who inspired the Ken
Wing Fun Run held annually at the Health Law Professors Conference, led the writing
of the first edition of PusLic HEALTH LAw. He greatly disappointed us by retiring, but
was generous in encouraging us to go forward with new editions.

Professor Dan Strouse was taken from us too soon. The Center for the Study of
Law, Science, & Technology, of which Dan was Director, at Arizona State University
Sandra Day O’Connor College of Law honors his memory with the Daniel Strouse
Prize.

WENDY MARINER
GEORGE ANNAS
NICOLE HUBERFELD
MICHAEL R. ULRICH

Boston University
Boston, Massachusetts
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