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Preface to the Fifth Edition

The evolution of decedents’ estates continues, illustrated by the changes to this 
series of casebooks, the first of which was published in 2006. The publication of the 
fifth edition corresponds with the introduction of artificial intelligence, an increas-
ing number of individuals utilizing assisted reproductive technology, blended fam-
ilies, and alternative definitions of parentage, thereby acknowledging that a child 
may have more than two parents. While  these changes seem to be issues related 
solely to  family law, they impact inheritance, elective share, and often the distribu-
tion of trust benefits. Indeed, the interaction between  family law and inheritance 
prompts a number of statutes and statutory revisions, including, for example, the 
Uniform Cohabitants’ Economic Remedies Act (2021), the Uniform Parentage Act 
(2017), and the Uniform Premarital and Marital Agreements Act (2012), all dis-
cussed in this casebook. The Uniform Probate Code has also removed terms that it 
now considers outdated, such as “maternal” and “paternal” grandparents, distin-
guishing between “half- blood” and “whole- blood” relatives, and “ge ne tic” parents. 
Language has evolved correspondingly with the law.

Societal and judicial developments also have found expression in recent legisla-
tion. For instance, the trustee’s ability to “decant” one trust into another is now 
codified in the Uniform Trust Decanting Act (2015). Likewise, delineating the duties 
of a “trust protector” is now formulated in the Uniform Directed Trust Act (2017). 
Impartiality on the part of the trustee is better facilitated by the Uniform Fiduciary 
Income and Principal Act (2018). And the Uniform Powers of Appointment Act 
(2013) provides substance to an impor tant tool of estate planners, often working in 
states that have very  little statutory or case law on powers of appointment.

Other statutory enactments may be a result of the COVID epidemic, but regard-
less of the cause, they are garnering attention. For example, the Uniform Electronic 
Estate Planning Documents Act (2022), which relates to documents other than  wills, 
complementing the Uniform Electronic  Wills Act (2019), which has been  adopted by 
nearly  every state. And corresponding with estate administration in the digital age, 
 there is now a Revised Uniform Fiduciary Access to Digital Assets Act (2015).

Not surprisingly, an increasing number of states have  adopted the Uniform 
Trust Code (2000), which testifies to the greater use of trusts nationally and inter-
nationally. Working in tandem with the Code are the Uniform Probate Code, 
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revised in 2019, the Uniform Fraudulent Transfer/Voidable Transaction Act (2014), 
the Uniform Prudent Management of Institutional Funds Act (2006), the Uniform 
Principal and Income Act (1997), and the Uniform Prudent Investor Act (1994). 
Undoubtedly, an increasing number of statutes  will be proposed to address the 
ever- changing fiduciary landscape.

Throughout this casebook  there are illustrations of the impact of Americans liv-
ing longer, and age never arrives alone. Increasingly,  there are concerns over testa-
mentary capacity, susceptibility to delusion, undue influence, and overall, how to 
ensure the client’s true intent, as well as the professional responsibility of the estate 
attorney. Elder abuse has reached epic proportions, most often associated with 
durable powers of attorney, and guardianship/conservatorships. Attorneys must be 
cognizant of interfamily dynamics, how best to protect the estate from  future litiga-
tion, and frankly, in this modern interstate age, which situs offers the best protec-
tion against contest and exorbitant attorney fees. Choice of law decisions prompt 
self- settled asset protection trusts, dynasty trusts, elimination of local taxation, and 
limits on contest by disappointed heirs.  These issues are illuminated through the 
use of facts documented in cases provided in this casebook, cases that can magically 
transfer the professor and the student into a factual  human situation that explores 
both the law and personal ( human) options.

As we continue into the Twenty- First  Century, any course on decedents’ estates 
illustrates how the landscape has been transformed from testamentary transfer, to 
inter vivos trusts and the continuing proliferation of non- probate transfers, such as 
joint tenancy and contractual benefits. Another example of transformation is the 
easing of the “harsh formalism” of ancient formulae, the ability to disclaim inheri-
tance and elective share through prenuptial agreements, and the ubiquity of health 
care directives and durable powers of attorney. The Rule Against Perpetuities is 
irrelevant in most states, made more so by the ability of estate planners to move a 
trust corpus into states that have abolished the Rule. Yet, surprisingly,  today’s new 
Gilded Age of wealth has generated calls for a return to the age of the Rule, limita-
tions on the accumulation of wealth. And fi nally,  those who remember the heyday 
of  future interests are surprised to witness the discounting of the word “survivor,” 
or also to permit the introduction of clear and convincing extrinsic evidence to 
change the plain meaning of words.

Some ele ments in decedents’ estates remain the same. For example, separate tax-
ation of estates remains among a few states, no  matter what the federal outcome. 
Taxation has always been the tail that wags the dog, and this concern remains at the 
state level in many states, but at the federal level only among the uber- rich. And the 
 human desire to make a difference in life remains the same, evidencing itself in 
philanthropic gifts, plus educational trusts for  children, spousal trusts, and a myr-
iad of trusts to provide “care, comfort and support” for every one and every thing, 
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including pets and mausoleums. Remaining the same, too, is a government’s public 
policy seeking an orderly, efficient and fair administration of wealth transfers.

A final but inevitable  factor, expressed in each of the four previous editions of 
this casebook, is the real ity that at some point in time, each person who amasses 
wealth  will become a decedent. No  matter what  legal changes have occurred, strate-
gies  adopted, or taxes imposed and paid, each person is amassing a decedent’s estate 
that  will one day transfer to  others. In assembling the material for this casebook, 
choosing cases and Prob lems, writing Notes, and incorporating code provisions, a 
purposeful effort has been made to concentrate on the modern adaptations of inter 
vivos estate planning, but acknowledgement is made for what has gone before, plus 
the  things that remain the same. Hopefully the users of this casebook  will recognize 
and appreciate this balance in the following themes illustrated throughout this 
casebook.

First, my primary concern is to make this book a good teaching vehicle. To facili-
tate this, I continue to place a Tool Bar at the start of each chapter, hoping that this 
 will allow for a brief introductory summary before entering the thicket of material. 
Often students miss the forest for the trees, and I hope that the Tool Bar  will assist in 
providing a comprehensive overview from which the professor  will be able to start, 
make reference throughout, and refer for a summary at the conclusion. Also, I have 
painstakingly chosen cases with fact patterns that invite interest, creativity, and 
debate. Good cases make good classes.

A second theme of the book is informational. While I do provide commentary 
and prob lems in the Notes, far more often the Notes explain, elaborate on the case, 
and highlight what is impor tant. Furthermore, students and professors have 
embraced the Internet, which is even available during class. Therefore, this case-
book has more than a few Internet addresses. Also,  there are international refer-
ences provided, furnishing a glimpse into such arenas as spousal rights and fiduciary 
administration in foreign countries. Fi nally, you  will find a teaching device that 
may be used to teach some of the material —   what is referred to as the “Analytical 
Princi ple.” This is a tool, consisting of time frames and points of reference, which 
may be used to explain complicated issues such as lapse, pretermitted heirs and 
spouses, powers of appointment, class gifts, vesting, and the Rule Against Perpetuit-
ies. This device is explained in Chapter Six: Utilizing  Future Interests, but its appli-
cability  will be illustrated primarily in Chapter Seven: Creation, Classification, and 
Utilization of Trusts. The Analytical Princi ple offers students a visual connection 
with the material discussed, it can assist in understanding in a spatial fashion. 
Should you choose to use it, it is meant to be a resource for understanding.

A third theme is the purposeful inclusion of excerpts from articles authored by 
national prac ti tion ers of decedents’ estates. Many law schools and state bar associa-
tions are demanding that new attorneys have a familiarity with the law that makes 
them what is termed “practice ready.” Current and prescient insights from  women 
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and men practicing at some of the finest law firms and investment companies in the 
nation provide a glimpse into practice throughout this casebook.

The fourth theme inculcated throughout the chapters is statutory construction 
analy sis. Too often students become imbued with a lopsided appreciation for the 
common law to the detriment of statutory interpretations. To address this, included 
within this casebook are vari ous code provisions, including a number of state and 
uniform statutes, some from community property states. Of course, individual 
cases  will discuss vari ous state statutes in the context of decisions rendered. Admit-
tedly, often cases  were included  because of the extensive discussion generated by a 
state’s statute. Although the statutes may lack the factual context, including the cre-
ative drama of decisional law, they are the indisputable first step in any analy sis of 
the issue presented.

This casebook is divided into eight chapters. Chapter One: An Introduction, 
introduces the student to the issues that  will arise in the succeeding chapters. Ini-
tially, the “A  Family Affair” concerns a typical blended  family confronting death, 
parent incapacity, multiple forms of wealth transfer, and how the government, attor-
neys, and the  family’s personal decisions  will interconnect. The  family factually 
portrayed confronts a reoccurring dilemma in modern society —   how to plan for 
incapacity, successfully transmit wealth to  others, and address the consequences of 
postponing decisions. The first chapter is where the student is likely to be first intro-
duced to the significance of non- probate transfers in the transmission of wealth, the 
strug gle between state and federal tax entities, responsibility for caretaking, the dis-
tinction between federal and state taxation, artificial intelligence, and the possibility 
that attorneys may be held liable for negligence in preparing an estate plan. Eventu-
ally, when the book ends with Chapter Eight: Planning for Incapacity, we  will revisit 
all the issues introduced in this first chapter. In the last chapter we  will also intro-
duce Medicare, Medicaid, Social Security, and the challenge of how to pay for long- 
term care for yourself or  those for whom you accept responsibility. Increasingly, as 
is demonstrated in the first chapter, the goal of estate planning is to plan for what 
may be many years of incapacity and assisted living.

Chapter Two: Intestate Succession, is traditional, statutory, and yet very modern. 
If you died without making any arrangements for the transfer of your wealth, how 
would you want your property disbursed?  Every state has an intestate statute defin-
ing heirs; this is both traditional and statutory. But extensive consideration is given 
to the changing definition of the American  family; the 2015 introduction of same 
sex marriage is one illustration; another is the increasing utilization of assisted 
reproductive technology by persons wishing to become parents. The Uniform Pro-
bate Code has under gone a revision in part to codify the recognition that  today a 
person may have more than two parents.

 After establishing the pattern of distribution of wealth, when  there is neither a 
Last  Will and Testament nor a valid non- probate substitute, the material in chapter 
two explores how spouses, issue, and parentage status affect the distribution of 
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wealth  under intestate statutes. Science has increased opportunities for parenthood 
and heirs. Yet, who is an issue of whom? This is modern dilemma. And the most 
recent revisions to the Uniform Parentage Act, in tandem with the Uniform Probate 
Code, have introduced new ele ments. Although the concepts discussed in this chap-
ter  will have applicability to other forms of wealth transfer, this chapter provides the 
opportunity for students to discuss simultaneous death, assignment of expectan-
cies, and disclaimers.

Chapter Three: The Last  Will and Testament, details the traditional and modern 
application of the rules meant to safeguard a testator’s intent. We  will examine the 
diff er ent types of  wills and then explore the formalities and intentionalities needed 
to execute each.  These rules have deep historical significance, but technology, the 
preference for nonprobate transfers, not  wills, and a less rule- oriented society have 
tempered the strict application of formalities. Instead,  today, the rules are softened 
with doctrines of substantial compliance and primary intent. All of the pomp and 
circumstances of days- gone-by, with witnesses and lots of signatures in stuffy law 
offices, now may be reduced to a  simple notary public signature. Pro gress? This is 
the chapter where we seek to balance the old against the new, the evolution of pres-
ence at execution, how much influence is undue, and in an aging population how do 
we define testamentary capacity? The cases illustrate the vagaries of the  human con-
dition. And once we have mastered valid execution of the  will, with all of its com-
peting interests, we discuss revocation and revival of revoked  wills. So too, this 
chapter is very often the subject  matter of bar examinations.

Chapter Four: The Meaning of Words, offers the opportunity to make a “fortress 
out of the dictionary.” The law has accepted facts of  independent significance, plus 
incorporation by reference. Likewise, extrinsic evidence may be admitted for latent 
and patent ambiguities. But  legal lists and exoneration are evolving, as are ademp-
tion and accessions. Likewise, the law regarding contracts to make  wills is fairly 
settled, but commentators have suggested, and offered legislation, proposing 
changes to the rules addressing mistaken plain meaning and the distribution of 
property when  there has been a lapse in persons or property. Comparing the age- old 
rules with the new exigencies is like pouring new wine into old wineskins, precipi-
tating good class participation. This chapter offers a chance to explore textualism 
and intent.

Chapter Five: Restraints on Transfer of Wealth, challenges the premise discussed 
in Chapter One —   that persons have a right  under the Constitution to pass their 
property to  others at death; in Chapter Five we learn that  there are restraints upon 
that right. For example, you cannot create a trust that promotes lawlessness, and you 
cannot mistakenly overlook your issue, marital or nonmarital. And since your 
spouse is also your economic partner, she or he is entitled to part of any wealth 
amassed during marriage, something that you cannot disparage without that 
spouse’s consent. Constitutional rights form a good preparation for  these restraints, 
such as the state’s bureaucratic  process that describes the cumbersome restraint 
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upon wealth transferring through the probate  process. The costs, forms, delays, 
taxes, administration, and contests can be a bureaucratic nightmare. Fi nally, 
 because spouses have a right to property amassed during marriage, we discuss elec-
tive share. The vari ous models providing for augmenting the estate for election by a 
surviving spouse are meant to promote dialogue about public policy’s deficiencies 
and the need for change. Indeed, the 2008 revision to the elective share provisions of 
the Uniform Probate Code, purporting to integrate marital property considerations 
into distribution of property at death, offers good discussion opportunities.

Chapter Six: Utilizing  Future Interests, provides an explanation of the words, 
phrases, and constructions that have divided “vested” from “possession” for hun-
dreds of years. Anticipating the next chapter, devoted exclusively to trusts, this 
chapter provides definitions, cases, and the Analytical Princi ple, which may be used 
to chart the interests that pass  under anti- lapse statutes, class gifts, powers of 
appointment, vesting, and the Rule Against Perpetuities. Rather than study the 
material in a vacuum, the cases and statutes illustrate what is necessary to use  future 
interests in estate planning instruments. Much of this material was discussed in 
property classes, for better or for worse, so what I provide  here is the practical appli-
cation of  those words and phrases, applicable to trusts and what goes into them.

Chapter Seven: Creation, Classification, and Utilization of Trusts, is the longest 
chapter in the casebook, but the breadth and length seems justified to assem ble all of 
the trust material in one place. Grouping permits a comprehensive approach to the 
topic.  Because of the modern importance of trusts  there are many statutes included 
in the chapter: the Uniform Trust Act, Uniform Trust Decanting Act, Uniform 
Directed Trust Act, and the Uniform Fiduciary Income and Principal Act, to name 
a few; the cases included complement the statutes, and practice concerns are empha-
sized with excerpts from leading prac ti tion ers in the field. Too often, courses on 
decedents’ estates neglect to illustrate types of trusts common to estate planning. 
Instead, ten distinctive trusts are highlighted and five non- probate contractual 
arrangements that provide modern utilization, placing the material firmly in the 
context of what occurs each day in law offices and wealth management firms 
throughout the United States. Likewise, modification and termination of trusts have 
historical roots and, therefore, have rules, but more modern statutes have made sub-
stantial inroads, offering a discussion as to preference and, more importantly, pro-
fessional responsibility.

Trust administration has become a  career for many attorneys. Chapter Seven 
provides cases and materials considering what constitutes prudent  performance, 
the duty of loyalty, reporting requirements, and how to maintain impartiality 
between income and remainder beneficiaries. And how should a trustee invest, 
repair, sell, or administer the trust property?  These issues are discussed  under pow-
ers of the trustee, and appropriate statutory guidelines are provided. Likewise,  there 
is commentary from prac ti tion ers and scholars in the field.
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Fi nally in Chapter Seven, three  legal constructions, which rest upon the initial 
validity of trusts, are provided.  These constructions are class gifts, powers of 
appointment, and the Rule Against Perpetuities. With class gifts and powers of 
appointment, it is pos si ble to pre sent the rules pertaining to definition, scope, and 
validity, especially with the introduction of the Uniform Powers of Appointment 
Act (2018). But the Rule Against Perpetuities offers a considerable challenge  because 
of its changing status among the states. Speculation suggests that the Rule began to 
lose its binding force when states sought to ameliorate its harshness with doctrines 
such as wait and see, second look, and cy pres. Then, when states, and eventually the 
Uniform Probate Code,  adopted the Uniform Statutory Rule Against Perpetuities, 
extending wait and see to ninety years, it was pos si ble to imagine eliminating the 
Rule completely. Some states have done so, providing an opportunity to choose a 
favorable situs to utilize tax exemptions and unlimited duration, thereby enabling 
dynasty trusts or perpetual trusts.  There is pushback against this, and material is 
provided so as to prompt discussion.

Chapter Eight: Planning for Incapacity, offers an opportunity to return to the 
 Family Affair presented in the first chapter, and then to discuss options in light of 
what was learned between then and now. For example, identifying and locating doc-
uments pertinent to the estate, the utility of a  will, the consequences of intestate 
succession, the necessity of using clear language, the avoidance of unreasonable 
restraints upon beneficiaries, and the use of trusts to provide for care and support. 
With that done, practicality demands assessment of resources and, specifically, pay-
ments from entitlement programs such as Social Security, Medicare, and Medicaid. 
And so as to provide for personal dignity and privacy, so as to ease the burden on 
 family members,  there are state forms and cases concerning durable powers, health 
care decision del e ga tion, and the powers of conservators and guardians. The facts of 
 these cases command headlines, and this chapter provides factual context. Increas-
ingly, as Americans age, the issues presented in this chapter  will dominate the lives 
discussed throughout the issues presented in previous chapters. None of us get out 
alive, and between now and then, we need to plan for incapacity and death.

The Fifth Edition of this casebook results in part from past contributions of Pro-
fessor Michael T. Flannery, and the current contributions of Michael J. Hyatt and 
Samantha Winter, whose research and editorial assistance were invaluable. Thank 
you all.

January 2025

raymond c. o’brien 
obrien@law . edu
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Note on Editing

Some text, footnotes, and citations have been edited to make the cases included 
more manageable and relevant to the teaching tools applicable to a three or four 
credit course. The footnotes that are included contain the original footnote numbers 
corresponding with the original source. All omissions are indicated with an appro-
priate ellipses symbol to indicate that material has been omitted.
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