
Evidence





Evidence
The Objection Method

seventh edition

Daniel J. Capra
Philip Reed Professor of Law  

Fordham University School of Law

Stephen A. Saltzburg
Wallace and Beverley Woodbury University Professor  

George Washington University Law School

Hon. Christine M. Arguello
United States District Court Judge  

District of Colorado



Copyright © 2025
Carolina Academic Press, LLC
All Rights Reserved

ISBN 978-1-5310-3069-8
eISBN 978-1-5310-3070-4
LL 978-1-5310-3331-6
LCCN 2024943550

Carolina Academic Press
700 Kent Street
Durham, North Carolina 27701
Telephone (919) 489-7486
www.cap-press.com

Printed in the United States of America



The authors dedicate this book to all our families and loved ones.  
Their patience, endurance, and endearments provide us monumental support. 

D.J.C. to Anne, Emily, and David

S.A.S. to Susan, David, Diane, Lisa, and Mark

C.M.A. to my husband and soulmate Ron, who passed away in 2018





vii

Contents

Preface to the Seventh Edition xxxi

Chapter 1 • Mode and Order of Presenting Evidence 3
A. Control by the Court 3

1. Federal Rules of Evidence 102, 403, and 611(a) 3
2.  An Application of Judicial Authority 4

United States v. Reaves 4
Notes 6

B. Form of Questions to Witnesses 11
1. Federal Rule of Evidence 611(c) 11
2.  Direct Examination 12

Straub v. Reading Co. 12
Notes 14

3. Cross- Examination 18
Note 18

C. Scope of Cross- Examination 18
1. Federal Rule of Evidence 611(b) 18
2. The American Rule: Cross- Examination Within the Subject  
 Matter of the Direct 19

Macaulay v. Anas 19
Note 21
Prob lem 1-1 23

Chapter 2 • Objections and Offers of Proof 29
A. Introduction 29

1. Illustration 29
2. Federal Rule of Evidence 103 30

B. Contemporaneous Objection 30
United States v. Spriggs 30
Notes 32

C. Requirement of Specific Objection 39
United States v. Wilson 39
Note 40



viii CONTENTS

D. Harmless Error and Plain Error 41
1. The Standards of Review 41
2. Application of the Harmless Error Standard 42
3. Application of the Plain Error Standard 43
4. Distinguishing “Forfeiture” of Claim of Error from “Waiver” 
 of the Claim 44

E. Offer of Proof 45
United States v. Winkle 45
Notes 46
Prob lem 2-1 49
Prob lem 2-2 51

Chapter 3 • Competency 55
A. Introduction 55
B. Status 55

1.  Federal Rule of Evidence 601 55
2. Competency vs. Credibility 56

United States v. Bedonie 56
Notes 57

3. Jurors 59
a.  Federal Rule of Evidence 606 59
b. The “No- Impeachment” Rule and its Exceptions 60

Pena- Rodriguez v. Colorado 60
Notes  72

4.  Judges 77
a.  Federal Rule of Evidence 605 77
b. Advisory Committee’s Note to Rule 605 78
 Advisory Committee’s Note 78
 Notes 78

C. Foundational Competence 80
1. The Oath 80

a. Federal Rule of Evidence 603 80
b.  Substitutes for the Oath 80
 Ferguson v. Commissioner of Internal Revenue 80
 Notes 82

2. Youth 83
United States v. Allen J. 84
Notes 86

3. Mental Impairment 88
United States v. Phibbs 88
Notes 89

4. Perception 90
a. Federal Rule of Evidence 602 90



 CONTENTS ix

b. Illustration 90
c. Minimal Standard 91
 United States v. Proano 91
 Notes 92

5. Recollection 94
a.  Memory Refreshed 94

  i. Illustration 94
 ii. Federal Rule of Evidence 612 95

Note 96
iii. Any Statement or Object 96

Baker v. State 96
Notes 100
b.  Hypnotically Refreshed Memory 102
 People v. Zayas 102
Notes 105

6. Communication 106
a.  Illustration 106
b. Interpreters 107
Watson v. State 107
Notes 111
Prob lem 3-1 112
Prob lem 3-2 115

Chapter 4 • Relevance 117
A. Introduction 117

1. Federal Rules of Evidence 401, 402, and 403 117
Notes 118

B. Any Tendency 120
United States v. Foster 120
Notes 121

C. Fact of Consequence 125
D. Sources of Authority for Excluding Relevant Evidence 126

United States v. Lowery 126
E. Rule 403 Balancing and the Meaning of “Unfair Prejudice” 128

McQueeney v. Wilmington Trust Co. 128
United States v. Johnson 131
Notes 139

F. Common Applications of the Rule 403 Balancing Test 143
1. Consciousness of Guilt 143

a. Illustration 143
b.  Flight and Escape 144
United States v. Hankins 144
Notes 146



x CONTENTS

2. Expressive Material 148
 People of the Territory of Guam v. Shymanovitz 148
United States v. Jordan 155

3. Similar Occurrences 161
Nachtsheim v. Beech Aircraft Corp. 161
Note 166

4.  Demonstrative Evidence; Illustrative Aids 167
5.  Gruesome Visual  Presentations 172

Terry v. State 172
Notes 173

6.  Implicating Another 174
a.  Alternative Perpetrator Evidence 174
United States v. McVeigh 174
b. Alternative Perpetrator Evidence and the Constitutional 
 Right to an Effective Defense 179
Holmes v. South Carolina 180

G. Evidentiary Alternatives and Stipulations 185
Old Chief v. United States 185
Notes 192
Prob lem 4-1 196

Chapter 5 • Relevance —   Special Rules 199
A. Subsequent Remedial  Measures 199

1. Federal Rule 407 199
2. Committee Note to 1997 Amendment to Rule 407 [edited to 
 apply to the rule as restyled in 2011] 199
3. Illustration 200
4. Product Liability, Feasibility and Control 201

Cameron v. Otto Bock Orthopedic Industry, Inc. 201
Notes 202

B. Compromise and Offer of Compromise 211
1. Federal Rule 408 211
2. Committee Note to 2006 Amendment to Rule 408 [edited to 
 comport with restyling of text in 2011] 212
3.  Illustration 214
4.  Disputes, Waiver and Other Purposes 215

Alpex Computer Corp. v. Nintendo Co., Ltd. 215
Notes 217

C. Payment of Medical or Similar Expenses 220
1. Federal Rule 409 220
2. Illustration 220
3. Admission of Fault 221

Galarnyk v. Hostmark Management, Inc. 221



 CONTENTS xi

Note 222
D. Pleas and Discussions 222

1. Federal Rule 410 222
2.  Illustration 223
3.  Coverage of the Rule 223

a. Statements to Prosecutor 223
United States v. Bauzó- Santiago 223
b. Impeachment 228
United States v. Udeagu 228
Notes 229

4.  Can the Protection be Waived? 231
United States v. Mezzanatto 231
Note 236

E. Liability Insurance 238
1. Federal Rule 411 238
2. Illustration 238
3. Permissible Uses of Liability Insurance 239

Bernier v. Board of County Road Commissioners 239
Notes 240
Prob lem 5-1 241
Prob lem 5-2 244

Chapter 6 • Character Evidence, Prior Bad Acts, and Habit 247
A. Introduction 247
B. Federal Rules 404, 405, 406 250
C. The Rules of Substantive Character Evidence, Similar Acts 
 and Habit 251

Rule #1 251
1. Illustration 251
2. General Rule 252

Ginter v. Northwestern Mutual Life Ins. Co. 252
Committee Note to 2006 Amendment to Rule 404 [edited to 
conform to text of restyled rule effective December 2011] 253
Rule #2 254
1. Character in Issue 254

Schafer v. Time, Inc. 254
2. Illustration 256
Rule #3 257

United States v. Williams 257
Note 259

Rule #4 260
Michelson v. United States 260
Notes 264



xii CONTENTS

Rule #5 266
United States v. Keiser 266
Note 269

Rule #6 270
United States v. Bruguier 270
Notes 272

Rule #7 275
1. Federal Rule 404(b) 275
2.  General Princi ples; The Requirement of Probative Value for a 
 Non- Character Purpose 276

United States v. Gomez 276
3. The 2020 Amendment to Rule 404(b) 282
4. Non- Character Purposes: Plan; Identity 283

United States v. Carroll 283
Note 285

5. Non- Character Purposes: Motive 287
United States v. Potter 287
Notes 288

6.  Non- Character Purposes:  Mental State (Intent, Knowledge,  etc.) 290
United States v. Hearst 290
a. Intent in Drug Cases: The Automatic View 293
United States v. Smith 293
b. Intent in Drug Cases: Requiring an Active Dispute on 
 Intent Before Prior Acts May Be Admitted 294
United States v. Miller 294
c. Knowledge —   And a Focus on  Whether Knowledge Is  
 Actively Disputed 300
United States v. Caldwell 300
Analysis of an Active Dispute Requirement 308
United States v. Martinez 309
Note 312

7. Absence of  Mistake (and the Doctrine of Chances) 313
United States v. Henthorn 313

8. Other Not- For- Character Uses for Uncharged Acts of Misconduct 321
United States v. Reme 321

9. Standard of Proof for Acts of Uncharged Misconduct 323
Huddleston v. United States 323
Notes 326

10. Procedural Issues Raised by Rule 404(b) 327
a.  Acts That Are Inextricably Intertwined with the Crime Charged 327
b. “Reverse” 404(b) Evidence 329
c. Applicability of Rule 403 330



 CONTENTS xiii

d. Rule 404(b) and Civil Cases 331
e. The Notice Requirement 331
Rule #8 332

1. Introduction 332
2. Federal Rule 406 333
3. The Line Between Habit and Character 334
 United States v. Angwin 334
 Notes 337
4. Proof of Habit 338
 Perrin v. Anderson 338
Note  340

Rule #9 342
1. Federal Rule 412 342
2. Civil Cases 343

Judd v. Rodman 343
Note 345

3. Rape Shield Protection and the Criminal Defendant’s 
 Constitutional Rights 346

United States v. Bear Stops 346
Question 351
Notes 351

4. Federal Rules 413, 414, 415 354
a. The Congressional Enactments 354
b. Scope of the Rules Permitting Use of the Defendant’s  
 Prior Sex Offenses 355
c. Constitutional Challenges and the Applicability of Rule 403  
 to Uncharged Acts of Sexual Misconduct 356

United States v. Lemay 356
Note  362
Prob lem 6-1 365
Prob lem 6-2 366
Prob lem 6-3 367
Prob lem 6-4 372
Prob lem 6-5 374

Chapter 7 • Authenticating Evidence 377
A. Basic Princi ples 377

1. Federal Rule of Evidence 901 377
2. Illustration 378
3. Chain of Custody 379

Lockhart v. McCotter 379
Notes 380



xiv CONTENTS

4. Evidence of Tampering 383
United States v. Edwards 383

5. The Requirement of Admissible Evidence for Foundation 388
United States v. Bonds 388
Note 391

B. Examples of Authentication: Photo graphs, Videotapes, and Recordings 392
1.  Illustration 392
2.  Basic Foundation 392

United States v. Gray 392
Notes 393

C. Examples of Authentication: Voice Identification and Phone Calls 395
1.  Federal Rule of Evidence 901(b)(4)–(6) 395
2.  Advisory Committee’s Note to Rule 901 396

Advisory Committee’s Note 396
3.  Voice Identification 397

a.  Illustration 397
b. Identification at Any Time 398
United States v. Watson 398
Note 399

4.  Incoming Phone Calls 400
a.  Illustration 400
b. Circumstances of the Statements 400
 United States v. Parker 400

5.  Out going Phone Calls 401
a.  Illustration 401
b.  Self- Identification; Circumstantial Evidence 402
United States v. Kingston 402
Note 403

D. Handwriting and Writings 404
1. Federal Rule of Evidence 901(b)(2)–(4) 404
2.  Handwriting 404

a. Illustration 404
b. Extent and Timing of Perception 405
United States v. Scott 405

3. Comparisons by the Jury 407
a. Illustration 407
b. Expert Examination Not Required 407
United States v. Saadey 407
Note 408

4.  Circumstantial Evidence 409
United States v. McMahon 409
Note 41 1



 CONTENTS xv

E. Public Rec ords 412
1. Federal Rules of Evidence 901 and 902 412

F. Business Rec ords 413
1. Federal Rule of Evidence 902 (11) and (12) 413
2.  Committee Note to 2000 Amendment to Rule 902 413
Note 414

G. Authentication of Electronic Evidence 415
1.  e- Mail 416

United States v. Safavian 416
Note 420

2.  Text Messages 425
State of Arizona v. Damper 425

3. Web Pages 427
Telewizja Polska USA, Inc. v. Echostar Satellite Corporation 428

4. Social Media Postings —   Facebook, TikTok,  etc. 431
United States v. Vayner 431

5. Chatroom and Other Social Media Conversations 437
United States v. Tank 437

6. Authenticating Electronic Evidence by Certificate Instead of 
 In- Court Testimony: Rules 902(13) and (14) 440

H. Artificial Intelligence: Authenticity and the Possibility of Deepfakes 445
Prob lem 7-1 458
Prob lem 7-2 465

Chapter 8 • Best Evidence Rule 467
A. Definition 467

1. Federal Rules of Evidence 1001–1008 467
2. Illustration 469

B. General Rule —   Proving the Contents of a Writing or Recording 470
1. Proving the Contents of a Writing 470

DeMarco v. Ohio Decorative Products, Inc. 470
Notes 471

2. Writings Defined 473
Seiler v. Lucasfilm, Ltd. 473

3. Physical Evidence 476
United States v. Buchanan 476

4. Tape Recordings 479
United States v. Howard 479
Note 480

C. Duplicates and Secondary Evidence 481
1. Duplicates 481

Railroad Management Com pany LLC v. CFS Louisiana Midstream Co. 481
Notes 482



xvi CONTENTS

2. Secondary Evidence 484
Neville Construction Co. v. Cook Paint and Varnish 484
Notes 485

D. Application of Best Evidence Rule to Electronic Evidence 486
United States v. Bennett 486
United States v. Diaz-Lopez 488
Vagenos v. LDG Financial Services, LLC 491

E. Summaries 493
United States v. Appolon 493
Notes 494
Committee Note 498
Prob lem 8-1 500

Chapter 9 • Opinion Testimony 505
A. Lay Opinions 505

1.  Illustration 505
2. Federal Rules of Evidence 701 and 704 506
3. Rationally Based on Perception 507
United States v. Hoffner 507
United States v. Meises 509
Note 51 1
4.  Helpful to the Jury 512

a.  Short- Hand Rendition 512
United States v. Yazzie 512
Note 515
b. Lay Witness with the Same (or Less) Information Than 

the Factfinder 516
United States v. Diaz 516
Notes 519
c. Ultimate Issue 521
Kostelecky v. NL Acme Tool/NL Industries, Inc. 521
Notes 522

5. The Line Between Lay and Expert Testimony 524
a. Lay Witnesses Giving Expert Testimony 524
United States v. Figueroa- Lopez 524
b.  Advisory Committee Note to 2000 Amendment to Rule 701 527
c.  Comment by Reporter on 2000 Amendment to Rule 701 529
d.  Post-2000 Amendment Case Law 531
United States v. Perkins 531
Note 534

B. Experts 535
1.  Federal Rule of Evidence 702 535
2.  Qualification of Experts 535



 CONTENTS xvii

Berry v. City of Detroit 535
Notes 538

3.  Proper Subject  Matter for Expert Testimony 540
Scott v. Sears, Roebuck & Co. 540
Notes 542
Nimely v. City of New York 544

4.  The Requirement that Expert Testimony be Reliable 549
a.  Scientific Expert Testimony —   The General Acceptance Test 549
Frye v. United States 549
b.  Scientific Expert Testimony —   The Reliability Test 
 and the Trial Court’s Gatekeeping Function 550
Daubert v. Merrell Dow Phar ma ceu ti cals, Inc. 550
c.  Applications of the Daubert Gatekeeping Function to Scientific 
 Expert Testimony 556
General Electric Co. v. Joiner 556
Notes 562
Westberry v. Gislaved Gummi AB 566
d.  Applications of the Daubert Gatekeeping Function 
 to Evidence in Electronic Form 571
In re Three Mile Island Litigation 571
United States v. Quinn 574
e. Applications of the Daubert Gatekeeping Function to Non- Scientific 
 Expert Testimony 576
Kumho Tire Com pany, Ltd. v. Carmichael 576
f. The 2000 Amendment to Federal Rule 702 (as restyled in 2011) 584
g. Cases De cided  Under the 2000 Amendment to Rule 702 591
h. The 2023 Amendment to Rule 702 594
i. Application of the Preponderance of the Evidence Standard 
 Emphasized by the 2023 Amendment to Rule 702 597
Sardis v. Overhead Door Corporation 597
j.  Rule 702 and Forensic Testimony 601
United States v. Baines 602
United States v. Glynn 611
Notes 617
k.  A Specialized Application of Reliability Standards: Proof of 
 Probability 624
 People v. Collins 624
Notes 629

5. Basis of Opinion and Under lying Data 631
a. Federal Rules of Evidence 703 and 705 631
b. The 2000 Amendment to Rule 703 —   Committee Note and 
 Reporter’s Observations 631
c. Facts Reasonably Relied Upon 635



xviii CONTENTS

Crowe v. Marchand 635
Notes 638

6. Ultimate Issue 640
a. Federal Rule of Evidence 704 640
b.  Helpfulness of Ultimate Issue Testimony? 640
Note 642
c. Mental State of a Criminal Defendant 643
Diaz v. United States 643
Notes 651
Prob lem 9-1 654
Prob lem 9-2 656
Prob lem 9-3 660

Chapter 10 • Hearsay Defined 663
A. Federal Rules of Evidence 801 and 802 663
B. Truth of the  Matter Asserted 663

1. Illustrations 663
2.   Independent  Legal Significance 664

a.  Oral Contracts 664
Creaghe v. Iowa Home Mutual Casualty Co. 664
Note 666
b.  Threats 666
United States v. Jones 666

3. Statement Offered to Prove It Was False 667
United States v. Young 667
Note 669

4. Notice —   Statement Offered for Its Effect on the Listener 670
Vinyard v. Vinyard Funeral Home, Inc. 670
Note 671
McClure v. State 671
Note 672

5. Other Not- for- Truth Purposes 675
United States v. Wicks 675
Notes 676

C. Statement 678
1. Assertive Conduct 678

a.  Illustration 678
b. Act of Production 678
Stevenson v. Commonwealth 678
Notes 680

2.  Non- Assertive Conduct and Words 680
a.  Illustrations 680
b.  Implied Assertions 681



 CONTENTS xix

United States v. Zenni 681
Note 684

3. Machine- Generated Information 688
United States v. Wallace 688
Note 690

D. Prior Statements of Testifying Witnesses 691
United States v. Check 691
Note 694
Prob lem 10-1 697

Chapter 11 • Hearsay Exclusions 701
A. Statements That Are “Not Hearsay”  Under Federal Rule 801(d) 701
B. Hearsay Exclusions for Certain Prior Statements by a Testifying Witness 702

1. Inconsistent Statements  Under Oath 702
a. Common Law 702
b. Federal Rule of Evidence 801(d)(1)(A) 703
c.  Illustrations 703
d. Other Proceeding 704
United States v. Livingston 704
Notes 707

2.  Consistent Statements 711
a. Federal Rule of Evidence 801(d)(1)(B) 711
b.  Illustration 711
c.  Rehabilitation  After Allegations of Recent 
 Fabrication or Improper Motive 712
Note on Tome v. United States 712
Notes on Admitting Prior Consistent Statements to Rebut  
a Charge of Recent Fabrication or Improper Motive 714
d.  Rehabilitation on Other Grounds 715

3. Prior Identifications 718
a. Federal Rule of Evidence 801(d)(1)(C) 718
b.  Illustration 718
c. Subject to Cross- Examination 719
United States v. Owens 719
Notes 723

C. Statements of a Party- Opponent 723
1. Federal Rule of Evidence 801(d)(2) 723
2.  Own Statement 725

State v. Johnson 725
Notes 727

3.  Statements  Adopted by the Party- Opponent 733
a. Federal Rule of Evidence 801(d)(2)(B) 733
b. By Conduct or Silence 733



xx CONTENTS

Carr v. Deeds 733
United States v. Hoosier 735
c.  Adoption of Electronic Communications 736
United States v. Johnson 736
Notes 740

4.  Authorized- Agent Statements and Statements by Agents About 
 Matters Within the Scope of Their Authority 741

a. Federal Rule of Evidence 801(d)(2)(C), (D) 741
b. Applying the Rules on Party- Opponent Statements, Statements  
 by Agents Authorized to Speak, and Statement by Agents About   
 Matters Within the Scope of Their Authority 742
Mahlandt v. Wild Canid Survival & Research Center, Inc. 742
Notes 745
c. Within the Scope of the Agency or Employment 746
Hill v. Spiegel, Inc. 746
Notes 747

5. Co- Conspirators 752
a.  Federal Rule of Evidence 801(d)(2)(E) 752
b. Existence of Conspiracy 752
Bourjaily v. United States 752
Notes 756
c. During the Course and In Furtherance of the Conspiracy 760
United States v. Ciresi 760
Notes 766
Prob lem 11-1 769
Prob lem 11-2 771

Chapter 12 •  Hearsay Exceptions Dependent on the Unavailability of  
the Declarant 775

A. Introduction 775
B. Unavailability Defined 775

1.  Federal Rule of Evidence 804(a) 775
2. Privilege 776

a. Federal Rule of Evidence 804(a)(1) 776
b.  Illustration 776
c. Burden of Proof 777
United States v. Pelton & Rich 777
Notes 778

3. Refusal 779
a. Federal Rule of Evidence 804(a)(2) 779
b. Illustration 779
Note 780

4.  Lack of Memory 780



 CONTENTS xxi

a. Federal Rule of Evidence 804(a)(3) 780
b. Illustration 780
c.  Permanent Loss 781
United States v. Amaya 781
Note 782

5.  Death or Disability 782
a.  Federal Rule of Evidence 804(a)(4) 782
b.  Illustration 783
c.  Temporary Disability 783
United States v. Faison 783

6.  Absence 785
a. Federal Rule of Evidence 804(a)(5) 785
Note 786

7. Procurement or Wrongdoing 786
a. Federal Rule of Evidence 804(a) 786
b. Negligence 786
United States v. Mathis 786

C. Unavailability Exceptions 787
1. Federal Rule of Evidence 804(b) 787
2. Former Testimony 788

a.  Federal Rule of Evidence 804(b)(1) 788
b.   Predecessor in Interest and Similarity of Motive 789
In the  Matter of Johns- Manville/Asbestosis Cases 789
Notes 792

3.  Dying Declarations 797
a.  Federal Rule of Evidence 804(b)(2) 797
b. Declarant’s Belief in Imminent Death 797
Woods v. Cook 797
Notes 800

4. Statement Against Interest 802
a.  Federal Rule of Evidence 804(b)(3) 802
b.  Penal Interest 803
Williamson v. United States 803
United States v. Paguio 808
United States v. Rosario-Pérez 812
Notes 814

5.  Family History 821
a.  Federal Rule of Evidence 804(b)(4) 821

6. Forfeiture by Wrongdoing 821
a. Federal Rule of Evidence 804(b)(6) 821
b.  Standards for Finding Forfeiture by Wrongdoing 822
United States v. Dinkins 822



xxii CONTENTS

Notes 826
Prob lem 12-1 828
Prob lem 12-2 829
Prob lem 12-3 831
Prob lem 12-4 832
Prob lem 12-5 836

Chapter 13 • Hearsay Exceptions Not Requiring Declarant Unavailability 839
A. Pre sent Sense Impression 839

1. Federal Rule of Evidence 803(1) 839
2.  Illustration 839
3.  Event, Perception, and Time Requirements 840

United States v. Polidore 840
Notes 843

B. Excited Utterances 848
1.  Federal Rule of Evidence 803(2) 848
2.  Illustration 848
3.   Under the Influence of the Startling Event 849

United States v. Marrowbone 849
United States v. Boyce 851
United States v. Bates 857
Notes 857

C. Statement of Existing  Mental, Emotional or Physical Condition 862
1.  Federal Rule of Evidence 803(3) 862
2. Illustration 863
3.  Statements Offered to Prove Conduct 863

Mutual Life Insurance Co. of New York v. Hillmon 863
Notes 867

4. Past Acts 871
Shepard v. United States 871
Note 873

D. Statement for Treatment or Diagnosis 875
1.  Federal Rule of Evidence 803(4) 875
2.  Illustration 876
3.  Causation 877

Rock v. Huffco Gas & Oil Co. 877
Notes 880

E. Past Recollection Recorded 883
1. Federal Rule of Evidence 803(5) 883
2.  Illustration 884
3. Lack of Recollection;  Adopted Statement 884

United States v. Williams 884
Notes 889



 CONTENTS xxiii

F. Hearsay Within Hearsay 890
1.  Federal Rule of Evidence 805 890
2. Illustration 891
3.  The Non- Hearsay Prob lem 892

United States v. Dotson 892
Note 893

G. Business Rec ords Exception 893
1.  Federal Rule of Evidence 803(6) 893
2. Illustration 893
3.  Regular Recording of Regularly Conducted Activity; 
 Proper Foundation 894

United States v. Towns 894
Note 897

4. Trustworthiness: Recording Information from Other Sources 899
United States v. Vigneau 899
Notes 902

5. Trustworthiness; Rec ords Prepared in Anticipation of Litigation 905
Palmer v. Hoffman 905
Notes 906

6.  Electronic Rec ords 908
7.  Proof of Absence of Business Rec ords 910

H. Public Rec ords 910
1. Federal Rule of Evidence 803(8) 910
2.  Illustration 91 1
3.  Opinions and Factual Findings 91 1

Beech Aircraft Corp. v. Rainey 91 1
Notes 916

I. Ancient Documents 925
1. Federal Rule of Evidence 803(16) 925
2. Advisory Committee Note to the 2017 Amendment to Rule 803(16) 925
3. Commentary on the Ancient Documents Exception, 
 Electronically Stored Information, and the 2017 Amendment 
 to Rule 803(16) 927

J. Learned Treatise 930
1. Federal Rule of Evidence 803(18) 930
2. Illustration 930
3. Foundation Requirements 931

United States v. Norman 931
Note 932
Prob lem 13-1 933
Prob lem 13-2 934
Prob lem 13-3 935



xxiv CONTENTS

Chapter 14 • Residual Exception to the Hearsay Rule 941
A. Introduction 941
B. Residual Exception 941

1. Federal Rule of Evidence 807 941
2. Advisory Committee Note to the 2019 Amendment to Rule 807 942
3. Analy sis of the Residual Exception 944
4.  Relationship to Other Exceptions 947
5. Trustworthiness; More Probative Than Any Other Evidence 
 Reasonably Available; and Notice 949

Larez v. City of Los Angeles 949
United States v. Burdulis 952
Notes 954
Prob lem 14-1 964

Chapter 15 • The Confrontation Clause 969
A. Confrontation Clause 969
B. The Confrontation Clause and Admission of Out of 
 Court Declarations 969
C. The Confrontation Clause as a Regulator of “Testimonial” 
 Hearsay 970

Crawford v. Washington 970
Notes 982

D. Post- Crawford Attempts to Define Which Hearsay Statements 
 Are “Testimonial” 985

1. The Primary Motivation Test 985
Michigan v. Bryant 985

2. Statements by  Children and Reporting Obligations 995
Ohio v. Clark 995

3.  Laboratory Reports Prepared for Trial 1001
Melendez- Diaz v. Mas sa chu setts 1001

E. Expert’s Reliance on Testimonial Hearsay 1014
Smith v. Arizona 1015
Note 1029

F. Forfeiture of the Right to Confrontation 1030
G. The Bruton Issues 1033

Samia v. United States 1033
Notes 1042

H. The Right to Face- to- Face Confrontation 1044
Maryland v. Craig 1046
Notes 1053
Prob lem 15-1 1056



 CONTENTS xxv

Chapter 16 • Shortcuts to Proof: Judicial Notice and Presumptions 1059
A. Judicial Notice 1059

1. An Overview 1059
2.  Federal Rule of Evidence 201 1059
3.  Generally Known Facts 1060

Varcoe v. Lee 1060
Notes 1063

4. Judicial Notice in Criminal Cases —   Instructing the Jury 1064
United States v. Bello 1064
Note 1067

5.  Legislative Facts 1068
a. Advisory Committee’s Note 1068
Advisory Committee’s Note to Rule 201 1068
b. Adjudicative vs. Legislative Facts 1069
United States v. Gould 1069
Notes 1072

B. Presumptions 1074
1. An Overview 1074
2.  Federal Rules of Evidence 301 and 302 1074
3.  The Basic Choice: To Shift the Burden of Persuasion or Not 
 in Civil Cases? 1075

McCann v. The George W. Newman Irrevocable Trust 1075
Notes 1078

4.  Presumptions in Criminal Cases 1080
County Court of Ulster v. Allen 1080
Notes 1082
Prob lem 16-1 1085
Prob lem 16-2 1087

Chapter 17 • Impeachment 1089
A. Introduction 1089
B. Impeaching Your Own Witness: The Vouching Rule and Its 

Rejection by the Federal Rules of Evidence 1090
1. The Vouching Rule at Common Law 1090
2. Illustration 1090
3. Federal Rule of Evidence 607 1091

Notes 1091
C. Types of Impeachment 1094

1. Capacity 1094
MODE 1: Religious Belief 1094
a. Federal Rule of Evidence 610 1095
b.  Beliefs Impairing Credibility: General Rule of Exclusion 1095



xxvi CONTENTS

United States v. Sampol 1095
Note 1096
MODE 2: Perception 1097
MODE 3: Memory 1098
MODE 4: Communication 1099
Notes 1100

2. Impeachment of a Witness’s Character for Truthfulness 1101
MODE 5: Convictions/Prior Crimes 1101
a. Illustration 1101
b. Federal Rule of Evidence 609 1102
c. Automatic Admissibility of Convictions for Crimes That 
 Involve a Dishonest Act or False Statement, and 
 Balancing for  Those That Do Not 1103
United States v. Hayes 1103
United States v. Brackeen 1105
United States v. Caldwell 1108
United States v. Shelledy 1 1 1 1
Notes 1112
MODE 6: Bad Acts 1124
a. Common Law 1124
b.  Illustration 1125
c. Federal Rule of Evidence 608(b) 1125
d.  Advisory Committee Note to 2003 Amendment
 to Rule 608(b) 1126
e. Balancing Probative Value and Prejudicial Effect, and
 the Prohibition on Extrinsic Evidence of Untruthfulness 1127
Simmons, Inc. v. Pinkerton’s, Inc. 1127
Notes 1130
MODE 7: Character Witness for Veracity/Untruthfulness 1135
a. Common Law 1135
b. Federal Rule of Evidence 608(a) 1136
c.  Expert Testimony as to Truthfulness 1136
United States v. Barnard 1136

3.  Level Three —   Inconsistencies 1137
MODE 8: Prior Inconsistent Statements
a. Federal Rule of Evidence 613 1137
b.  General Requirements; Inconsistency 1138
United States v. Rogers 1138
Note 1142
c. Illustrations 1143
MODE 9: Contradiction 1144



 CONTENTS xxvii

a.  Illustration 1144
b.  Overview 1145
c.  Extrinsic Evidence to Contradict 1145
d.  Applying Rule 403 to Evidence Offered 
 for Contradiction 1146
United States v. Castillo 1146
Note 1148
e. Facts That Only Contradict 1148
United States v. Beauchamp 1149
Question 1151

4.  Level Four —   Bias 1151
MODE 10: Bias/Partiality 1151
a. Illustration 1151
b.  Admissibility  Under the Federal Rules 1152
United States v. Abel 1152
Notes 1157

D. Rehabilitation 1158
1. Truthfulness  After Attack 1158

a. Federal Rule of Evidence 608(a) 1159
b.  Cross- Examination as Attack 1159
United States v. Medical Therapy Sciences, Inc. 1159
Note 1161

2. Prior Consistent Statements 1161
Note 1162

E. Impeachment of Hearsay Declarants 1163
1. Federal Rule of Evidence 806 1163
2.  Scope of Impeachment 1163

United States v. Grant 1163
Notes 1166

F. Sequestration of Witnesses 1167
Prob lem 17-1 1171

Chapter 18 • Privilege 1181
A. Federal Rule 501 1181
B. Attorney- Client Privilege 1182

1. Advisory Committee Draft of Attorney- Client Privilege 1182
Lawyer- Client Privilege 1182

2.  Rationale for Attorney- Client Privilege and Application 
 to Corporate Repre sen ta tion 1184

Upjohn Co. v. United States 1184
Notes 1189

3.  The Privilege and Government Attorneys 1199



xxviii CONTENTS

In re County of Erie 1199
Note 1203

4.  The Privilege and the Death of the Client 1205
Swidler & Berlin v. United States 1205
Note 1209

5.  Waiver of the Attorney- Client Privilege 1211
a.  Introduction 1211
b.  Authority to Waive the Privilege 1211
c.  “Selective” Waiver 1212
d.  Protections Against Mistaken Disclosures (and Even 
 Intentional Disclosures) in the Course of Discovery: 
 Federal Rule 502 1214
e. Federal Rules of Evidence 502 1216

Application of Rule 502(b) —Inadvertence and Reasonable Efforts 1223
Coburn Group v. Whitecap Advisors LLC 1223

Application of Rule 502(d) —Court-EnforcedClawback Procedure 1229
Rajala v. McGuire Woods, LLP 1229
Notes 1233

C. Marital Privileges 1237
1. The Privilege Against Giving Adverse Testimony 1237

Trammel v. United States 1237
2. The Privilege Protecting Confidential Spousal Communications 1241

State of New Mexico v. Gutierrez 1241
Notes 1251

D. Privilege Relating to  Mental Health 1254
Jaffee v. Redmond 1254
Notes 1261

E. Privilege for Communications to Clergy 1263
In re  Grand Jury Investigation 1263
Notes 1268

F. News Reporter’s Privilege 1269
McKevitt v. Pallasch 1269
In re Grand Jury Subpoena, Judith Miller 1272
Note 1278

G.  Informant’s Privilege 1278
McCray v. Illinois 1278
Notes 1281

H. Executive Privilege 1283
United States v. Nixon 1283
Notes 1287

I. State’s Secret Privilege 1289
Sterling v. Tenet 1289
Note 1295



J. Parent- Child Privilege? 1297
In re  Grand Jury 1297
Prob lem 18-1 1305
Prob lem 18-2 1309

Table of Cases 1313

Index 1335

 CONTENTS xxix





xxxi

Preface to the Seventh Edition

This new edition was necessitated by a number of developments in the law of evi-
dence. Changes include in ter est ing innovations by courts on questions of character 
evidence and expert testimony; many amendments to the Federal Rules of Evidence; 
issues involving the admissibility of electronic evidence; and Supreme Court deci-
sions on the right to confrontation and the use of certain opinions in a criminal 
case.

Of course the casebook focuses on the Federal Rules of Evidence, as they  were 
restyled in 2011. One of the authors of this book, Professor Daniel Capra, serves as 
Reporter to the Judicial Advisory Committee on Evidence Rules and so had front- 
line responsibility for the restyled rules. Another co- author, Professor Saltzburg, 
served as a  consultant on the Restyling proj ect. Where pos si ble, the draft ers’ per-
spective on the rulemaking  process has been emphasized.

A number of the principal cases in the book  were de cided before the Restyled 
Rules of Evidence went into effect. Where  those cases quote the language of the rule, 
we have tried to indicate that the quotation is from the rule before it was restyled. 
Editorial comments concerning restyling are contained in brackets in the cases. It is 
impor tant to note that none of the results in any of the cases would be changed by 
applying the Restyled Rule —    because the very premise of the Restyling is that no 
substantive changes have been made.

A few words on the format of the book:
• Citations included within cases are usually omitted, without so specifying, in 

order to help with the readability of the opinion.

• Footnotes that are included in the cases are numbered as they  were in the origi-
nal case. Footnotes that are ours in the text are numbered sequentially from the 
beginning of each chapter.

• If we have deleted textual material from a case, it is noted with three asterisks. 
If the court has deleted material —   for example from a quote taken from another 
case —   it is noted with three periods.

This edition continues the practice of the previous edition by including extensive 
excerpts from the Federal Rules of Evidence Manual, coauthored by Professors 



xxxii PREFACE TO THE SEVENTH EDITION 

Stephen Saltzburg, Michael Martin, Daniel Capra, and Jessica Berch. We hope that 
 these excerpts  will help students master the impor tant concepts of evidence that do 
not arise in the principal cases. We thank Lexis- Nexis for the permission to use this 
material. Extensive original note material is also included.
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