The Neglected Amendments of
the U.S. Constitution






The Neglected
Amendments of the

U.S. Constitution

Text, History, and Interpretation

Robert M. Jarvis

PROFESSOR OF LAW
NOVA SOUTHEASTERN UNIVERSITY

C'?ﬁ
CAROLINA ACADEMIC PRESS
Durham, North Carolina




Copyright © 2025
Robert M. Jarvis
All Rights Reserved

ISBN 978-1-5310-3378-1
eISBN 978-1-5310-3379-8
LCCN 2025935273

Carolina Academic Press
700 Kent Street
Durham, North Carolina 27701
(919) 489-7486
WWW.cap-press.com

Printed in the United States of America



To Professor Michael A. Graham—
an exceptional college teacher of the U.S. Constitution






Contents

Acknowledgments

xiii

PART ONE + BACKGROUND MATERIALS

Chapter 1 - Introduction

A. Purpose of This Book

B. Researching U.S. Constitutional Amendments
Problem 1

C. Evasions
U.S. Term Limits, Inc. v. Thornton
Clinton v. City of New York
Notes
Problem 2

D. The Articles of Confederation (1781)
Problem 3

E. The Confederate Constitution (1861)
Problem 4

Chapter 2 - The Amendment Process— Article V (1789)

A. Overview
B. Proposal Methods
1. By Congress
Problem 5
2. By a Constitutional Convention
Problem 6
3. Role of the President
Hollingsworth v. Virginia
Notes
Problem 7

vii

AN O Ul W W

18
32
36
36
39
39
43

45
45
47
47
48
48
51
52
53
56
57



viii CONTENTS

C. Approval Methods 58
1. By State Legislatures 58
Dyer v. Blair 58
Bramberg v. Jones 70
Notes 83
Problem 8 84
2. By State Ratifying Conventions 84
United States v. Sprague 84
Notes 87
Problem 9 89
D. Deadlines, Rejections, and Recissions 89
Dillon v. Gloss 90
Coleman v. Miller 94
State of Idaho v. Freeman 114
State of Illinois v. Ferriero 129
Notes 139
Problem 10 141
E. The Shielded Clauses 141
Problem 11 143

PART TWO - THE ELECTION AMENDMENTS
Chapter 3 - The Congressional Amendments 147
A. Overview 147
B. The Seventeenth Amendment (1913)—Direct Election of U.S. Senators 147
Tashjian v. Republican Party of Connecticut 151
Jones v. Stitt 157
Notes 166
Problem 12 169
C. The Twentieth Amendment (1933) —Terms 170
Problem 13 172
D. The Twenty-Seventh Amendment (1992)—Pay 172
Boehner v. Anderson 174
Massie v. Pelosi 180
Notes 192
Problem 14 193
Chapter 4 - The Presidential Amendments 195
A. Overview 195
B. The Electoral College Amendments 195
1. The Twelfth Amendment (1804) —Procedures 195



CONTENTS

ix

Chiafalo v. Washington 197
Gohmert v. Pence 206
Fischer v. United States 210
Notes 216
Problem 15 222
2. The Twenty-Third Amendment (1961)—The District of Columbia 223
Problem 16 225
C. The Twentieth Amendment (1933)—Terms 226
Problem 17 228
D. The Twenty-Second Amendment (1951)—Multiple Terms 229
Problem 18 235
E. The Twenty-Fifth Amendment (1967)—Disability and Succession 236
Clinton v. Jones 243
Freytag v. Commissioner 246
Notes 248
Problem 19 251
Chapter 5 - The Voting Rights Amendments 253
A. Overview 253
B. The Nineteenth Amendment (1920)—Sex 254
Minor v. Happersett 255
Notes 263
Leser v. Garnett 266
Breedlove v. Suttles 268
Notes 270
Problem 20 273
C. The Twenty-Fourth Amendment (1964)— Wealth 273
Harman v. Forssenius 274
Harper v. Virginia State Board of Elections 280
Notes 292
Problem 21 299
D. The Twenty-Sixth Amendment (1971)—Age 300
Oregon v. Mitchell 300
Notes 307
Problem 22 309

PART THREE - THE NON-ELECTION AMENDMENTS
Chapter 6 - The Military Housing Amendment 313
A. Overview 313
B. The British Quartering Acts 313
Problem 23 315



X CONTENTS

C. The Third Amendment (1791) 315
Engblom v. Carey 316
Engblom v. Carey 324
Engblom v. Carey 332
Engblom v. Carey 335
Notes 336
Problem 24 340

Chapter 7 - The Unenumerated Rights Amendment 341

A. Overview 341

B. The Ninth Amendment (1791) 343
Griswold v. Connecticut 344
Notes 354
Problem 25 357

Chapter 8 - The Income Tax Amendment 359

A. Overview 359

B. The Income Tax Act of 1894 359
Pollock v. Farmers’ Loan ¢ Trust Co. (Pollock I) 360
Pollock v. Farmers’ Loan ¢ Trust Co. (Pollock I1) 377
Notes 394
Problem 26 397

C. The Sixteenth Amendment (1913) 397
National Federation of Independent Business v. Sebelius 399
Moore v. United States 408
Notes 432
Problem 27 436

Chapter 9 - The Liquor Amendments 437

A. Overview 437

B. The Eighteenth Amendment (1919)—Prohibition 437
Hawke v. Smith, No. 1 441
National Prohibition Cases 445
Cunard S.S. Company v. Mellon 456
United States v. Farrar 463
Notes 465
Problem 28 471

C. The Twenty-First Amendment (1933)—Repeal of Prohibition 472
Hostetter v. Idlewild Bon Voyage Liquor Corporation 475
Granholm v. Heald 483
Tennessee Wine and Spirits Retailers Association v. Thomas 496
Notes 521

Problem 29 525



CONTENTS

xi

PART FOUR < FUTURE POSSIBILITIES

Chapter 10 - The Unratified Amendments

A. Overview

B. The Congressional Apportionment Amendment (1789)
United States Department of Commerce v. Montana
Notes
Problem 30

C. The Titles of Nobility Amendment (1810)
Afroyim v. Rusk
Davis v. Thompson
Notes
Problem 31

D. The Corwin Amendment (1861)
Problem 32

E. The Child Labor Amendment (1924)
Hammer v. Dagenhart
Bailey v. Drexel Furniture Company
Notes
United States v. Darby Lumber Company
Notes
Problem 33

E The Equal Rights Amendment (1972)
Problem 34

G. The District of Columbia Voting Rights Amendment (1978)
Problem 35

Chapter 11 - Proposed Amendments
A. Overview
B. Historical Proposals
1. The Blaine Amendment (1875)
Trinity Lutheran Church of Columbia, Inc. v. Comer
Espinoza v. Montana Department of Revenue
Carson v. Makin
Notes
Problem 36
2. The Anti-Polygamy Amendment (1879)
Reynolds v. United States
State v. Holm
Notes
Problem 37

529
529
529
532
541
544
544
546
551
553
557
557
560
560
560
566
569
570
572
573
573
577
577
579

581
581
583
584
587
597
609
621
624
624
629
634
647
648



xii

CONTENTS

C. Modern Proposals

1.

The Bricker Amendment (1951)
Problem 38

. The School Prayer Amendment (1962)

Problem 39

. The Flag Desecration Amendment (1995)

Problem 40

. The Federal Marriage Amendment (2002)

Problem 41

. Abortion; The Electoral College; The Federal Budget;

and Term Limits
Abortion
The Electoral College
The Federal Budget
Problem 42

. Other Recent Ideas

Problem 43

Appendix 1 - The Constitution of the United States of America

Appendix 2 - Ratification Dates of U.S. Constitutional Amendments

Appendix 3 - Florida Laws Regarding Article V of the U.S. Constitution

Table of Cases

Index

649
649
651
651
653
653
654
655
656

656
656
657
660
661
662
666
667
689
721
731

737



Acknowledgments

Every book has a backstory, and this book is no different. The idea for this book
first came to me while I was in law school (1981). When we skipped from the Sec-
ond Amendment to the Fourth Amendment, my constitutional law professor told us
not to worry about the Third Amendment. When we then skipped from the Eighth
Amendment to the Tenth Amendment, and then from the Eleventh Amendment
to the Thirteenth Amendment, I became determined to find out what was in these
omitted provisions.

During my many years as a law professor, I have found that even other law profes-
sors often do not know what is in the “neglected amendments” (as I have come to call
them). Thus, this book aims to cast some light on them. In doing so, it reminds me of
the story of Gregory D. Watson, the “discoverer” of the Twenty-Seventh Amendment.
His story is told in Chapter 3.D. of this book. The stories of many other little-known
folks appear elsewhere in the text.

No author labors alone, and, as usual, I am grateful for the support of my wife Judi.
I also wish to thank my law school, which gave me a sabbatical to transform my ideas
into a manuscript; Carolina Academic Press, which took my manuscript and turned it
into a book; and Cagle Cartoons, Inc., for granting me permission to publish (follow-
ing Problem 43) Jeff Parker’s cartoon “Distraction Values Bill,” which first appeared
in Florida Today (July 12, 2006).

The research for this book closed on January 1, 2025. Ellipses and brackets are
used to indicate significant reworkings of the source material. Minor changes (such
as correcting punctuation and spelling and splitting long paragraphs into shorter ones
to improve readability) are not indicated but can be found by comparing the text and
the source material.

Comments, corrections, and suggestions are invited and can be sent to me at
jarvisb@nova.edu.

xiii






Table of Cases

Principal cases are in bold.

#
44 Liquormart, Inc. v. Rhode Island,
523,524

A
Abington School District v. Schempp,
651
Adkins v. Children’s Hospital of the
District of Columbia, 271
Afroyim v. Rusk, 546, 553, 554
Arizona v. Meadows, 219
Ashwander v. TVA, 354

B

B-21 Wines, Inc. v. Bauer, 522, 523

Bacchus Imports, Ltd. v. Dias, 522

Bailey v. Drexel Furniture Company
(Child Labor Tax Case), 293, 560,
566, 569

Barron v. Baltimore, 38

Barry v. United States ex rel.
Cunningham, 143

Bimber’s Delwood, Inc. v. James, 342

Boehner v. Anderson, 174, 192

Bostock v. Clayton County, 296

Bowman v. Chicago & Northwestern
Railway Company, 438

Bowsher v. Synar, 542

Bramberg v. Jones, 70, 83

Breedlove v. Suttles, 268, 271, 273

Brushaber v. Union Pacific R.R.
Company, 399

Burnet v. National Industrial Alcohol
Company, 439

Bush v. Gore, 196

Butler v. Thompson, 273

C

California v. Ciraolo, 338

California v. LaRue, 523, 524

California Retail Liquor Dealers
Assocation v. Midcal Aluminum,
Inc., 524

Campbell v. W.H. Long & Company, 471

Capital Cities Cable, Inc. v. Crisp, 524

Carson v. Makin, 609, 622, 623

Cheyenne River Sioux Tribe v. Andrus,
309

Chiafalo v. Washington, 197, 216, 218,
659

Chisholm v. Georgia, 52, 663

Citizens for Responsibility and Ethics in
Washington v. Trump, 556

Citizens United v. Federal Election
Commission, 49, 662

City Council v. Weston, 435

City of Mobile v. Bolden, 272

City of San Jose v. Trump, 543

Clinton v. City of New York, 18, 34

731



732

Clinton v. Jones, 243, 248

Coleman v. Miller, 94, 572

Compania General de Tabacos de
Filipinas v. Collector of Internal
Revenue, 435

Concerned Citizens of Nebraska v. U.S.
Nuclear Regulatory Commission, 355

Coyle v. Smith, 58

Craig v. Boren, 522, 524

Cunard S.S. Company v. Mellon, 456,
470

Custer County Action Association v.
Garvey, 337, 338

D

Davis v. Beason, 628

Davis v. Thompson, 551, 554

DeFrantz v. United States Olympic
Committee, 355

Department of Revenue of Montana v.
Kurth Ranch, 294

Dillon v. Gloss, 90, 439

Dobbs v. Jackson Women’s Health
Organization, 356, 656, 657

Dodge v. Woolsey, 46

Donnelley v. United States, 439

Doran v. Salem Inn, Inc., 523

Dred Scott v. Sandford, 557, 663

Druggan v. Anderson, 441

Dyer v. Blair, 58, 83

E

Engblom v. Carey (2d Cir. 1982), 324,
336, 337, 338

Engblom v. Carey (2d Cir. 1983), 335,
336, 337

Engblom v. Carey (S.D.N.Y. 1981), 316,
336, 337

Engblom v. Carey (S.D.N.Y. 1983), 332,
336, 337

Engel v. Vitale, 651

Espinoza v. Montana Department of
Revenue, 585, 597, 622, 623

TABLE OF CASES

F
Fairchild v. Hughes, 270
Fischer v. United States, 210, 219
Flint v. Stone Tracy Company, 396
Franklin v. Massachusetts, 541
Freytag v. Commissioner, 246, 249

G

Gohmert v. Pence, 206, 218, 219

Goldwater v. Ginzburg, 250

Good v. Roy, 151

Granholm v. Heald, 483

Gray v. Sanders, 271

Greenwood v. Singel,151

Griswold v. Connecticut, 316, 342, 344,
354, 355

Gross v. FBL Financial Services, Inc.,
296

H

Hamilton v. Kentucky Distilleries &
Warehouse Company, 441

Hammer v. Dagenhart, 560

Hans v. Louisiana, 57

Harman v. Forssenius, 274, 292, 297,
298, 299

Harper v. Virginia State Board of
Elections, 270, 280, 293

Harvey v. Brewer, 295

Hawke v. Smith, No. 1, 83,271, 441, 465

Hawke v. Smith, No. 2, 83, 271, 465

Hebert v. Louisiana, 467

Helvering v. Independent Life Insurance
Company, 399

Hixon v. Oakes, 471

Hollingsworth v. Virginia, 53, 56

Holmes v. Securities Investor Protection
Corporation, 296

Hostetter v. Idlewild Bon Voyage
Liquor Corporation, 475

Husted v. A. Philip Randolph Institute,
296

Hylton v. United States, 395



TABLE OF CASES 733

I

Immigration and Naturalization Service
v. Chadha, 664

In re Committee to Recall Robert
Menendez from the Office of U.S.
Senator v. Wells, 151

In re Trump, 556-57

J
Jacob Ruppert, Inc. v. Caffey, 468, 469

Jacobson v. Massachusetts, 341

James v. United States, 399

James Clark Distilling Company
v. Western Maryland Railway
Company, 438

James Everard’s Breweries v. Day, 471

Jenkins v. Commissioner of Internal
Revenue Service, 341

Jones v. Bush, 221

Jones v. Governor of Florida, 271, 272,
293

Jones v. Stitt, 157, 166

K

Karcher v. Daggett, 542

Katz v. United States, 316, 354

Kennedy v. Bremerton School District,
652

Kidd v. Pearson, 438

Kimble v. Swackhamer, 83

Knowlton v. Moore, 396

L
Laird v. Tatum, 316
Lambert v. Yellowley, 471
Larkin v. Grendel’s Den, Inc, 524
Lebamoff Enterprises Inc. v. Whitmer, 522
Leisy v. Hardin, 438
Lemon v. Kurtzman, 652
Leser v. Garnett, 83, 266, 271
Lochner v. New York, 396
Lott v. United States, 470
Loving v. Virginia, 656

M
Maldonado Maldonado v. Lausell, 57
Martinez v. State, 294
Massey v. United States, 475
Massie v. Pelosi, 180
McCormick & Company v. Brown, 466
McCulloch v. Maryland, 83
Minor v. Happersett (Mo. Sup. Ct.), 264
Minor v. Happersett (U.S. Sup. Ct.),
255,264
Missouri v. Holland, 650
Mitchell v. Helms, 585
Moore v. Harper, 83, 659
Moore v. United States, 408, 434
Mugler v. Kansas, 438

N

National Association of Property
Owners v. United States, 355

National Federation of Independent
Business v. Sebelius, 293, 294, 399,
433, 662

National Prohibition Cases, 47, 445,
465, 466, 468

New York v. United States, 342, 397

New York State Liquor Authority v.
Bellanca, 523

Nicol v. Ames, 396

Northwest Austin Municipal Utility
District Number One v. Holder, 272

(@)
Obergefell v. Hodges, 647, 648, 655
Olmstead v. United States, 472, 473
Oregon v. Mitchell, 300, 307

P

Patton v. Brady, 396

Phillips v. Rockefeller, 151

Plessy v. Ferguson, 396

Pollock v. Farmers’ Loan & Trust
Company (Pollock I), 359, 360, 394,
395, 396, 397, 399, 663



734 TABLE OF CASES

Pollock v. Farmers’ Loan & Trust
Company (Pollock IT), 359, 377, 394,
395, 396, 397, 399, 663

Posr v. City of New York, 341

Presser v. lllinois, 38

R
Reid v. Covert, 651
Reno v. Bossier Parish School Board, 272
Reynolds v. Sims, 49
Reynolds v. United States, 629, 647
Richardson v. Ramirez, 298
Roe v. Wade, 656, 657
Rogers v. Bellei, 553
Rothner v. City of Chicago, 355
Rutkin v. United States, 399

S

Santa Fe Independent School District v.
Doe, 652

Sarasota Wine Market, LLC v. Schmitt,
522

Selzman v. United States, 471

Shaffer v. Clinton, 192

Shelby County v. Holder, 662

Singer v. United States, 354

South Dakota v. Dole, 522

Springer v. United States, 359, 395, 396

Stanton v. Baltic Mining Company, 399

State v. Holm, 634, 647

State of Idaho v. Freeman, 114

State of Illinois v. Ferriero, 129, 139, 576

State of Minnesota by Alexander v.
Block, 355

T

Tashjian v. Republican Party of
Connecticut, 151, 166

Tedards v. Ducey, 167

Tennessee Electric Power Company v.
TVA, 354

Tennessee Wine and Spirits Retailers
Association v. Thomas, 496, 522, 523

Texas v. Johnson, 653

The Late Corporation of the Church of
Jesus Christ of Latter-Day Saints v.
United States, 628

Town of Greece v. Galloway, 652

Trinity Lutheran Church of Columbia,
Inc. v. Comer, 587, 622, 623

Trinsey v. Commonwealth of
Pennsylvania, 169

Trohimovich v. Commissioner of
Internal Revenue, 151

Troxel v. Granville, 355

Trump v. Anderson, 35, 219

Trump v. City of San Jose, 543

Trump v. United States, 219, 662, 663

Tyee Realty Company v. Anderson, 399

U

U.S. Term Limits, Inc. v. Thornton, 6,
32,34

United Public Workers v. Mitchell, 354

United States v. Anthony, 264

United States v. Belmont, 649

United States v. Bifield, 341

United States v. Blagojevich, 169

United States v. Boyle, 151

United States v. Carrier, 151

United States v. Causby, 338

United States v. Chambers, 475

United States v. Constantine, 293, 294

United States v. Curtiss-Wright Export
Corporation, 649

United States v. Darby Lumber
Company, 570

United States v. DeCarlo, 219

United States v. E.C. Knight Company,
396

United States v. Eichman, 653

United States v. Farrar, 463, 470, 471

United States v. La Franca, 293

United States v. Lanza, 467

United States v. Mack, 475

United States v. Morales, 355



TABLE OF CASES

United States v. Olson, 309

United States v. Pink, 649

United States v. Reorganized CF & I
Fabricators of Utah, Inc., 294

United States v. Rhodes, 171

United States v. Rizzo, 475

United States v. Sills, 219

United States v. Sluk, 151

United States v. Snipes, 433

United States v. Sprague, 84

United States v. Stedman, 219

United States v. Sullivan, 399

United States v. Tynen, 440

United States v. Warin, 355

United States v. Windsor, 655

United States v. Yuginovich, 440

United States Department of
Commerce v. Montana, 532, 542

\Y
V. Loewers Gambrinus Brewery
Company v. Anderson, 439
Valenti v. Rockefeller, 167
Vance v. Terrazas, 553
Vigliotti v. Pennsylvania, 466
Virginia v. Black, 654

w

Wesberry v. Sanders, 49

White v. Arn, 355

Wolkind v. Selph, 355

Wounded Head v. Tribal Council of
Oglala Sioux Tribe of Pine Ridge
Reservation, 309

Z
Ziffrin, Inc. v. Reeves, 523

735






Index

A
ABORTION

Applicability of existing federal
constitutional provisions to, 657

Attempts to place specific language into
the constitution regarding, 656-57

History, 656

Loss of right to (only constitutional right
to be taken away), 657

Role of state laws, 657

AMENDING THE U.S. CONSTITUTION
Article V
Drafting history, 45, 47
Exclusive means of amending
constitution, 46
Gaps in, 89
Text, 45
Compared to amending the Articles of
Confederation, 45
Congress
Duty to choose either state legislatures
or state ratifying conventions when
sending proposed amendments to
the states, 89
Power to propose amendments under
Article V, 47-48, 661-62
Power to withdraw amendments
under Article V, 559
Use of amending process as
distraction ploy, 666
Constitutional Convention
Commentary regarding, 51
Convening of
Congress’s duty to call at request of
states, 49, 51

737

Congress’s refusal to call, 49
State requests for, 48-49, 149
Fears provoked by, 49, 50-51
Florida, state law for appointing
delegates to, 50, 721-26
Operating procedures, 49-50
Power to propose amendments under
Article 'V, 48
Debate over process for, 45
Developments, ways to keep abreast of, 4
Difficulty of changing, 6, 34-35, 47,
581-82
Methods
Described, 46
President
Formal role in amending process,
52-57
Informal role in amending process, 57
Suggested role in amending process,
56, 57
Proposed Amendments
Ability of Congress to declare passage
of, 140
Ability of the President to declare
passage of, 140-41
Certification
Officer responsible for certifying
ratifications, 139-40
Deadlines for passage
Generally, 139
Commentary regarding, 141
Congress’s power to impose, after
the fact, 141
Congress’s power to impose, at
time of creation, 90-94



738 INDEX

Congress’s right not to impose,
94-114
Expiration, and consequences of,
114-38
Extensions, validity of, 114-38,
576
Lack of, consequences of, 192
Seven-year deadline, as current
norm, 139
Number of (since 1789), 581
Recent proposals
Generally, 663-64
By Justice John Paul Stevens, 664
By the National Constitution
Center, 664-65
Further ideas, 665-66
Public’s ability to directly amend the
constitution, debate regarding, 46
Research tools, 4-5
State Legislatures
Role
Cannot be constrained by the
public, 83
Cannot be constrained by state
constitutional provisions,
58-69, 441-45, 465
Cannot be constrained by state
laws, 70-83
Public allowed to make their views
known to their state legislators,
83-84
Votes
Duty to vote on a proposed
amendment, 84
Right to change, on a proposed
amendment
Caselaw, 94-129
Commentary regarding, 141
State Ratifying Conventions
As alternative approval method (to
state legislatures), 84-88, 89
Benefits of, 89
Florida, state law for appointing
delegates to, 88-89, 726-30
Operating procedures, 88-89
Usage, by Congress, 88, 474-75
States, freedom to accept or reject
proposed amendments, 58

Fourteenth Amendment, as
exception to rule, 58
Workarounds to (“evasions of”), 6-36

AMENDMENTS TO THE U.S.

CONSTITUTION

See also Bill of Rights (Amendments
1-10); Reconstruction Amendments
(Amendments 13-15); and individual
amendments (11-12 and 16-27)

As being on par with rest of the
constitution, 47-48, 557

As method for overturning U.S. Supreme
Court decisions, 662-63

Average time needed for ratification, 139

Classified by historical eras, 4, 583

Moral amendments, 583

Ones rarely taught in law school
List of, 3
Reason to study, 3

Ones regularly taught in law school
List of, 3

Ratification dates, 687-719

Research tools, 4-5

Set to music, 5

Text, 678-88

ANTI-COMMANDEERING PRINCIPLE,
397

ANTI-POLYGAMY AMENDMENT
Constitutionality of laws banning
polygamy, 629-48
Efforts to enact, 626-29
Pre-history, 624-26
Text, 627

ARTICLES OF CONFEDERATION
AND PERPETUAL UNION
Adoption, 37
Amendment process, compared to U.S.

Constitution, 45
As first constitution of the United States,
36
Attempted amendment of, 37-38
Commentary regarding, 39
Drafting history, 36-37
Effective date (Mar. 1, 1781), 37



INDEX

Replacement by the U.S. Constitution,
37-38

Text, 37

Weaknesses, 37

B

BALANCED BUDGET AMENDMENT

See Federal Budget

BILL OF RIGHTS (AMENDMENTS 1-10)

Applicability to the states
(“incorporation”), 38-39

“Bill of Rights Day” (Dec. 15), 38

Drafting history, 38, 47

Lost amendments (“Article the First” and
“Article the Second”), 38, 47, 141, 172,
529

Purpose, 38, 47

Text, 678-79

BLAINE AMENDMENT (PROHIBITING

USE OF PUBLIC FUNDS TO SUPPORT

RELIGIOUS ENTITIES)

As inspiration for state constitutional
amendments (“Little Blaine
Amendments”), 584-85

Blaine, James G., profile of, 621-22

Call for, 584

Commentary regarding, 623

Current permissibility of using public
funds to support religious entities, 624

Drafting history, 584

Failure to make it out of Congress, 584

Purpose, 585, 622

Text, 584

Unconstitutionality of Little Blaine
Amendments
Caselaw, 586-621, 622-23
U.S. Supreme Court, possible conflict

of interest, 623

BRICKER AMENDMENT

(CONGRESSIONAL AUTHORITY
OVER FOREIGN AFFAIRS)
Opposition to, and failure of, 650-51
Pre-history, 649-50

Purpose, 650

Text, 650

C
CAPITALS OF THE UNITED STATES
See also District of Columbia Voting
Rights Amendment; Twenty-Third
Amendment (District of Columbia
Electoral College Votes)

Current proposals to move the capital out

of the District of Columbia, 225-26
List of temporary capitals, 38
Selection of the District of Columbia

as the permanent capital, 38

CHILD LABOR AMENDMENT

Applicability to foreign-made goods,
573

Drafting history, 569

Fair Labor Standards Act, as making
amendment moot, 569-72

Lack of ratification deadline, 94-114,
141, 572

Pre-history, 560-68

Ratification history, 569

Recent ratification efforts, 572

Text, 569

CONFEDERATE STATES OF AMERICA

(“CSA”)

Differences between CSA Constitution
and U.S. Constitution, 41-43

Permanent CSA constitution, 39-40,
41

Physical resources of, compared to the
United States, 43-44

Provisional CSA constitution, 39-41

Text of CSA constitutions, 43

CONGRESSIONAL APPORTIONMENT
AMENDMENT (“ARTICLE THE
FIRST”)

See also United States Congress
Current attempts to ratify, 544
Drafting history, 530-31

Effect if ratified, 543

History, 529

Purpose, 530

Ratification deadline, lack of, 141, 544
Ratification history, 531-32

Text, 530-31

739



740 INDEX

CONSTITUTIONS
Constitutions of foreign countries,
compared to the United States, 5,
581-52
Unwritten constitutions, 39
World’s oldest, 4

CORWIN AMENDMENT (PERMANENT
PROTECTION OF SLAVERY)
Consequences if now ratified, 560
Drafting history, 558
Endorsement by Presidents James

Buchanan and Abraham Lincoln,
558-59
Purpose, 557-58
Ratification deadline, lack of, 141, 559
Ratifications and recissions, 559
Text, 558

D
DISTRICT OF COLUMBIA VOTING

RIGHTS AMENDMENT

See also Twenty-Third Amendment
(District of Columbia Electoral College
Votes)

Constitutionality of, 579

Drafting history, 578

Pre-history, 577-78

Purpose, 577-78

Ratification history, 578

Reason for defeat, 578-79

Text, 578

Workaround, 579

E
EIGHTEENTH AMENDMENT
(PROHIBITION OF LIQUOR)
Adoption, 47-48, 439, 441-45, 465
Alcohol, how measured, 468
Applicability to ocean-going vessels,
456-63, 470
Commentary regarding, 437
Drafting history, 438-39
Failure to reduce drinking, 472-74
Pre-history, 437-38
Text, 439
Validity of, 84-87, 90-94, 445-55
Volstead Act
As authorizing enforcement of
amendment, 439

As displacing prior federal laws, 440

“Concurrent power to enforce,” debate
over, 465-66

Definition of intoxicating beverage,
468-70

Double jeopardy, 466-67

Enforcement agents, 465

Exceptions under (industrial,
medicinal, religious), 440-41,
471-72

Failed veto of, by President (Thomas)
Woodrow Wilson, 441

Inapplicability to consumers, 463-65,
470-71

Inapplicability to the Panama Canal,
460

ELECTORAL COLLEGE

See also Twelfth Amendment (Electoral
College); Twenty-Third Amendment
(District of Columbia Electoral College
Votes)

Calls for reform or abolition of, 219-20,
657-59

Failure to produce a winner
Role of Congress, 171, 228

Failure to recognize popular vote winner
as president, 658

ELEVENTH AMENDMENT (STATE

SOVEREIGN IMMUNITY)

Held to have been properly adopted,
53-56

History, 52

Supplemented by “11%2 Amendment,’
57

Text, 53

ENVIRONMENT
Proposed constitutional amendment, 5

EQUAL RIGHTS AMENDMENT
(OUTLAWING DISCRIMINATION
BASED ON SEX)

Attempt to have President Joseph R.
Biden order the U.S. Archivist to
declare the amendment in effect,
140-41, 576

Attempts by states to pass, 129-38,
575-76
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Commentary regarding, 576

Deadline extensions, 575, 576

Failure of states to pass, 58-69, 114-129,
575-76

Justice Ruth Bader Ginsburg, views of,
576

Military draft, effect on, 576, 577

Opposition to, reasons for, 575

Pre-history, 573-74

Text, 574-75

U.S. Constitution, as one of the few not to
have such a provision, 576
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NINTH AMENDMENT

(UNENUMERATED RIGHTS)

Adoption, 343

As possible mere surplusage, 354

As rule of construction, 341-42

Contents, as now unknowable, 355-56,
357

Drafting history, 343

Efforts to breathe life into, 343-54,
356-57

Lack of caselaw, 342, 354, 355

Possible meaning of, 355-56

Purpose, 342

F Text, 343
FEDERAL BUDGET
Efforts to pass balanced budget o
amendment, 49, 660-61 OUTER SPACE, 48, 340
FEDERAL MARRIAGE AMENDMENT P
(RECOGNIZING ONLY “POLITICAL QUESTION” DOCTRINE

TRADITIONAL MARRIAGES)

Legality of laws burdening the right to
marry, 648, 655-56

Pre-history, 655

Text, 655

Voting history, 655

FLAG DESECRATION AMENDMENT

Declining support for, 654
Efforts to pass, 653-54, 655
Prosecution under, 654-55
Text, 653

N

NINETEENTH AMENDMENT

(WOMEN’S RIGHT TO VOTE)

Adoption, 266

Attempt to block (on states’ rights
ground), 266-67, 270

Commentary regarding, 272

Consequences of, 308

Drafting history, 265-66

Lack of caselaw, 266, 271

Pre-history, 254-63, 263-65

Text, 265-66

Types of discrimination prohibited by,
271-72

Use by men, 268-70, 270-71

Use by non-binary and transgendered
individuals, 273

Explained, 9-12

PRESIDENT OF THE UNITED STATES

See also Amending the U.S. Constitution;
Electoral College; Twelfth Amendment
(Electoral College); Twentieth
Amendment (Terms of the President);
Twenty-Second Amendment
(Presidents—Two Term Limit);
Twenty-Fifth Amendment (Presidential
Disability and Succession); Twenty-
Third Amendment (District of
Columbia Electoral College Votes)

Age limits
Suggestions for, 249-50

Assassinations and assassination
attempts, 230, 240-42

Dual presidency, proposal for, 651

Eligibility requirements (partial list), 35,
223

Health of, 230, 239-42, 243, 250

Impeachment of
Grounds, 36

Judicial nominees
Senate’s ability to “slow roll,” 36, 665

“Line Item Veto”

Attempt by Congress to grant to the
president via legislation, 18-32, 34

Commentary regarding, 35-36

Historical efforts at passing, 33
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Mental competency, 249-50

Oath of office, 36, 228-29

Selection of, options considered by the
Framers, 195

R
RECEPTION STATUTES, 315

RECONSTRUCTION AMENDMENTS
(AMENDMENTS 13-15)
Explained, 254

RIGHT OF PRIVACY
Lack of such a right in the U.S.
Constitution, 354

S
SCHOOL PRAYER AMENDMENT
Applicability to Satanists, 653
Calls for, 651-52
Loss of interest in, 653
Renewed interest in, 653
Text, 653
Voting history, 651-52

“SEPARATION OF POWERS” DOCTRINE
Explained, 147

SEVENTEENTH AMENDMENT (DIRECT
ELECTION OF U.S. SENATORS)
Adoption, 150
Calls for, 148-49
Calls for repeal, 168-69, 169-70
Commentary regarding, 148, 150, 169
Consequences of, 150
Drafting history, 149-50
Inapplicability to party primaries,

151-57, 166
Lack of caselaw, 150-51
Need for, 147-48
Text, 149-50
Vacancies
Applicability to special elections,
157-66, 166-67
Power of governors to appoint
temporary senators, 167-69

SIXTEENTH AMENDMENT (FEDERAL
INCOME TAX)

Adoption, 398
Broad construction of, 399, 399-431,
433-34
Calls for, 397-98
Civil War income tax, 395-96
Commentary regarding, 435
Drafting history, 398
Effect of, 359, 399
Importance of, as a source of federal
revenue, 399
Pre-history, 359-97
Purpose, 359
Tax protester movements (current and
historical), 432-33
Taxes
Congress’s power to shield specific
types of income from taxes, 399,
436
Distinguished from penalties,
399-407, 433-34
Distinguished from tariffs, 359, 435
Proposals to modify or repeal the
current federal income tax, 434-35
Purpose, 435
Realization of taxable income, 408-31,
434
Text, 398

T

TENTH AMENDMENT
(UNENUMERATED POWERS)
As rule of construction, 341-42
Purpose, 342
Text, 342

TERRITORIES OF THE UNITED STATES
Disenfranchisement of, 225
List of, 225, 577
Representation in U.S. House of
Representatives, 577

THIRD AMENDMENT (HOUSING

OF TROOPS)

Adoption, 315-16

Airspace over houses, applicability to,
337-38

Analogies to Fourth and Fifth
Amendments, 336

Animals, applicability to, 339-40
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Commentary regarding, 316, 340

Consent of owner, 337

Drafting history, 315-16

Hurricane Katrina, possible breaches of
during, 338

Incorporation of, 336

Lack of caselaw, 316

Negative consequence of, 339

Non-human troops, applicability to, 339

Outer space, applicability in, 340

Police officers, applicability to, 339

Pre-history, 313-15

Purpose, 313

Reparations under, 316

Standing army, hope amendment would
prevent, 338

Text, 313

Types of housing covered by, 316-36,
336-37

TITLES OF NOBILITY AMENDMENT
See also United States Citizenship
Ability of U.S. citizens to accept foreign

gifts and decorations, 556-57
Alleged ratification of, as Thirteenth
Amendment, 545
Commentary regarding, 557
Enforceability if adopted, 557
Domestic awards and recognitions,
legality of, 556
Lack of ratification deadline, 141, 553
Pre-history, 544
Purpose, 544
Reason for, 545
Text, 544-45
“Thirteenthers”
Belief that amendment has passed,
545
Belief that amendment invalidates U.S.
legal system, 545, 551-53, 554-56

TWELFTH AMENDMENT (ELECTORAL

COLLEGE)

See also Electoral College; Twenty-Third
Amendment (District of Columbia
Electoral College Votes)

1800 election (Adams-Jefferson)

Role of Alexander Hamilton, 218

Adoption, 216-17
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Attempt to prevent counting of votes
(2020 election), 210-16, 218

Commentary regarding, 217

Consequences of running mates being
from same state, 221

Drafting history, 216

Faithless electors, 197-205, 216, 222-23

Fake slates, attempted use of (2020
election), 206-09, 218-19

Modifications to, by later amendments,
217

Novel about, 221

Operating procedures, 195-96, 222-23

Problems with, 221

Purpose, 195, 216-17

Role of vice president in counting of
votes, 196-219

Text, 217

TWENTIETH AMENDMENT (TERMS

OF CONGRESS)

Adoption, 171

Current starting date of new Congresses
(Jan. 3)
Benefits, 171
Flexibility, 171

Original starting date of new Congresses
(Mar. 4)
How chosen, 170
Problems with, 170

Purpose, 170

Text, 170-71

TWENTIETH AMENDMENT (TERMS

OF THE PRESIDENT)

Adoption, 228

Common myths about, 228

Date of presidential elections, 226

Drafting history, 227

Original inauguration date (Mar. 4)
“Lame Duck” problem, 226-27

Purpose, 227

Text, 227

TWENTY-FIFTH AMENDMENT
(PRESIDENTIAL DISABILITY AND
SUCCESSION)

See also President of the United States
Adoption, 242
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American Bar Association proposal
(1960), 238-39

Applicability in disappearance cases, 251

Commentary regarding, 250-51

Drafting history, 242, 250

Lack of caselaw, 243

Mechanics, 243, 246-48, 249

Pre-amendment presidential deaths and
illnesses, 239-42

Pre-history, 236, 237

Presidential Succession Act, 236-37,
238
Current line of succession, 237
Television show about, 237

Purpose, 243-45, 248

Text, 237-38

Trump, Donald J., attempted uses against,
249

Usage, 242-43

TWENTY-FIRST AMENDMENT (REPEAL

OF PROHIBITION)

Adoption, 46, 88, 475

Cessation of pending court cases, 475

Commentary regarding, 525

Drafting history, 474

Dry counties, list of remaining, 521-22

Federal minimum drinking age law, 522

Other vices (drugs, gambling,
prostitution), prohibitions on, 524

Reasons for, 472-74

Role of state law after amendment,
475-521, 522-24

Text, 474

Tribal casinos, drinking at, 525

Use of state ratifying conventions, reason
for, 474-75

TWENTY-FOURTH AMENDMENT

(POLL TAXES)

Adoption, 274

Drafting history, 274

Inapplicability to state and local elections,
293

Modern day poll taxes (“LFOs”), use by
Florida, 293-99

“Poll,” defined, 292

Pre-history, 273-74

Text, 274

INDEX

Use of poll taxes outside the United
States, 292

Use struck down by U.S. Supreme Court,
274-92

Use upheld by U.S. Supreme Court,
268-70, 270-71, 273-74

Virginia, efforts to keep using, 292

TWENTY-SECOND AMENDMENT

(PRESIDENTS—TWO TERM LIMIT)

Adoption, 233

Calls for repeal, 233

Commentary regarding, 235

Drafting history, 230-32

Former presidents, eligibility under
amendment to serve as vice president,
234-35

Grandfather clause, 233

“Lame duck problem,” during second
term, 235

Loopholes in, 234

Roosevelt, Franklin D.
Decision to run for third term, 229,

231
Decision to run for fourth term, 229,
231-32

Text, 232-33

Trump, Donald J., threats to evade,
233-34

“Two-Term Tradition,” 229-30

Use of spouse to evade, 235

Views of presidents about, 233-34

TWENTY-SEVENTH AMENDMENT

(CONGRESSIONAL PAY)

Adoption, 172-73

Bill of Rights, part of the (“Article the
Second”), 172

Commentary regarding, 193

Fines, inapplicability to, 180-91

“Found,” by Gregory D. Watson, 172, 173

“Lost,” 172,173

Pay cuts, when allowed, 174-79, 192

Pay raises, when allowed, 174-79, 192

Pensions, applicability to, 193

Purpose, 173

Text, 173

Validity of, due to long delay in
ratification, 172-73, 192
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TWENTY-SIXTH AMENDMENT

(MINIMUM VOTING AGE)

Adoption, 307-08

Applicability to Indian tribes, 309

Arguments in favor of raising the current
voting age, 309

Commentary regarding, 309

Consequences of, 308

Drafting history, 307

Lack of caselaw, 309

Pre-history, 300

Proposals to further lower the voting age,
308

Reason why needed (invalidation of
Voting Rights Act Amendments of
1970), 300-07

Text, 307

Voting ages in foreign countries, 308

TWENTY-THIRD AMENDMENT

(DISTRICT OF COLUMBIA

ELECTORAL COLLEGE VOTES)

See also District of Columbia Voting Rights
Amendment

Adoption, 225

Campaign for, 223

Consequences of, 225

Drafting history, 224

Future of, 225-26

Purpose, 224-25

Text, 224

U

UNITED STATES CITIZENSHIP

Definitions of citizenship, 263

Dual citizenship, right to, 554
Involuntary loss of, 546-51, 553
Rights and responsibilities of, 255-63
Voluntary renunciation of, 553-54

UNITED STATES CONGRESS

See also Amending the U.S.
Constitution; Congressional
Apportionment Amendment;
Seventeenth Amendment (Direct
Election of U.S. Senators); Twentieth
Amendment (Terms of Congress);
Twenty-Seventh Amendment
(Congressional Pay)

745

Apportionment of the U.S. House of
Representatives
How currently done, 532-43
Modification by the Fourteenth
Amendment, 531-32
Under-representation of minorities,
women, and others, 544
Assembly day, 171
Dual office holding by members, 172
Non-voting Indian delegates, 577
Non-voting territorial delegates, 577
Pensions for members, 193
Powers (partial list)
To admit new states, 48, 58, 143-44,
628
To make rules of procedure, 169-70,
180-91
Resemblance to British Parliament, 147
Salaries of members, 192-93
Size of, 532, 543
Term limits for members
Attempt to impose via amendment of
state constitutions, 6-18
Attempt to impose via amendment of
state election laws, 70-83
Commentary regarding, 35
Consequences of not having, 32-33,
157-66, 167
Write-in candidates
Chances of success, 32

UNITED STATES CONSTITUTION

Adoption, 38, 88

Applicability to outer space, 48, 340

Compared to Articles of Confederation,
38

Compared to Confederate States of
America constitutions, 41-43

Compared to foreign country
constitutions, 4, 5, 576, 581-82

“Constitution Day” (Sept. 28), 38

Defects in, 88

Difficulty of changing, 6, 34-35, 47,
581-82

Drafting history, 37-38, 39, 88

Effective date (Mar. 4, 1789), 38, 170

Living document or sacred text, debate
regarding whether, 36

Longevity of, 4
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Ratification \%
Of amendments, 689-719 VOTING RIGHTS
Of original text, 38 See also District of Columbia Voting

Shielded Clauses Rights Amendment; Nineteenth
Also known as “Entrenched Clauses,” Amendment (Women's Right to
141-42 Vote); Reconstruction Amendments

Amendability of non-amendable
clauses, 143
Equal state representation in the U.S.
Senate, 141, 142-44
Prevention of non-apportioned direct
taxes on slaves, 141, 142
Protection of African slave trade, 141,
142
Surplusage of constitutional language,
finding disfavored, 354
Text, 667-88

(Amendments 13-15); Territories

of the United States; Twenty-Third
Amendment (District of Columbia
Electoral College Votes); Twenty-Fourth
Amendment (Poll Taxes); Twenty-Sixth
Amendment (Minimum Voting Age)

Generally, 253-54
Foreign countries, right to vote in,

263-64-308

Voter educational qualifications,

proposed, 299
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