
Education Law

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page i



Carolina Academic Press
Law Advisory Board

❦

Gary J. Simson, Chairman
Dean, Mercer University School of Law

Raj Bhala
University of Kansas School of Law

Davison M. Douglas
Dean, William and Mary Law School

Paul Finkelman
Albany Law School

Robert M. Jarvis
Shepard Broad Law Center
Nova Southeastern University

Vincent R. Johnson
St. Mary’s University School of Law

Peter Nicolas
University of Washington School of Law

Michael A. Olivas
University of Houston Law Center

Kenneth L. Port
William Mitchell College of Law

H. Jefferson Powell
Duke University School of Law

Michael P. Scharf
Case Western Reserve University School of Law

Michael Hunter Schwartz
Dean, William H. Bowen School of Law
University of Arkansas at Little Rock

Peter M. Shane
Michael E. Moritz College of Law

The Ohio State University

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page ii



Education Law

Cases and Materials

second edition

Lawrence F. Rossow
Professor of Education 

University of Houston –Victoria 
and Professor Emeritus of Law and Education

University of Oklahoma

Jacqueline A. Stefkovich
Professor, Department of Education Policy Studies 

Pennsylvania State University

Carolina Academic Press
Durham, North Carolina

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page iii



Copyright © 2015
Lawrence F. Rossow and Jacqueline A. Stefkovich
All Rights Reserved

ISBN 978-1-61163-120-3
LCCN 2014937394

Carolina Academic Press
700 Kent Street
Durham, North Carolina 27701
Telephone (919) 489-7486
Fax (919) 493-5668
www.cap-press.com

Printed in the United States of America

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page iv



To Nancy, Mara and Marie for their continuous faith and support

and

In memory of Albert and Betty Stefkovich, who taught me that anything is
possible

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page v



rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page vi



Contents

Table of Cases xiii

Preface xxi

Acknowledgments xxiii

Chapter 1 · Governance of Public Schools 3
Sources of the Law 3

Constitutions 3
Statutes 4

Regulations 4
Local Board Policy 4

Case Law 5
Structure of the Law 5
Stare Decisis 6
The Judicial System 7
District Courts 7
Courts of Appeals 8
The United States Supreme Court 10
State Courts 11
The Role of the Federal Government in Education 12
No Child Left Behind 14
The Role of State Government in Education 15
Compulsory School Attendance 19
Exemptions from Compulsory Attendance 19
Home Schooling 20
Vouchers 22
Charter Schools 23

Chapter 2 · Liability of Educators and School Districts 25
Introduction 25
Intentional Torts 25
Defamation, Libel, and Slander 26
Strict Liability 26
Unintentional Torts 27

Duty 27
Standard of Care 28
Causation 29
Damages 29

vii

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page vii



Defenses to Negligence 30
Liability for Third Party Actions 31
The Paul D. Coverdell Teacher Protection Act 31

Civil Rights Torts and Qualified Immunity 32
The Fourth Amendment, Strip Searching, and § 1983 Claims 34
Corporal Punishment, Constitutional Guarantees, and § 1983 Claims 37

Corporal Punishment 37
State Laws and Local Policies 38
Constitutional Claims 39
Corporal Punishment versus Battery 44
Corporal Punishment versus Child Abuse 45

Bullying and Constitutional Claims 46
Racial Harassment and Title VI Claims 46
Sexual Harassment, Title IX, and § 1983 Claims 47

Educational Malpractice 52
Conclusions 56
Selected Case Law 56

Ingraham v. Wright 56
Davis v. Monroe County 73
Peter W. v. San Francisco Unified School District 84

Chapter 3 · Teachers’ Rights and Responsibilities 93
Constitutional Rights of Teachers 93

Teachers’ Free Speech Rights 93
Teachers’ Fourth Amendment Rights 97

Searches with Individualized Suspicion 98
Mass Drug Testing of Teachers 99
Drug Testing of Other School Employees 101

Employment Discrimination in Teaching 102
Race Discrimination 102
Gender Discrimination 104
Sexual Harassment 109
Religious Discrimination 111
Age Discrimination 112

Teacher Dismissal 120
Dismissal of  Non- Tenured Teachers 121
Dismissal of Tenured Teachers 122
The Role of Evaluation in the Termination Process 123

Documentation for Dismissal: Sufficiency of Evidence 124
Incompetence 124
Immorality 126

Professional Misconduct as Immorality 128
Unethical Behavior and Dishonesty as Immorality 129
Unbecoming Conduct as Immorality 129
Sexual Activities with Students as Immorality 130
Cruelty as Immorality 131
Criminal Activity as Immorality 131

Insubordination 133
Constitutional Restrictions in Teacher Dismissals 134

viii CONTENTS

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page viii



Applying the Teacher Speech Doctrines: Criticism of Authority 134
Conditions of Employment 136

Selected Case Law 137
Pickering v. Board of Education of Township High School 

District 205, Will County, Illinois 138
Mt. Healthy City School District Board of Education v. Doyle 145
Connick v. Myers 151
Waters v. Churchill 160
Garcetti v. Ceballos 170

Chapter 4 · Students’ Rights and Discipline 179
Legal Basis for Disciplining Students 179

Scope of School Administrators’ Authority 179
Grade Reductions as Punishment 180
Expulsion and Suspension 181

The Fourteenth Amendment 181
 Short- Term Suspensions 182

Defining Minimum Due Process—Goss v. Lopez 182
Notice for  Short- Term Suspensions 183
Hearing Procedures for  Short- Term Suspensions 184
Appealing a  Short- Term Suspension 185

 Long- Term Suspensions 185
Specialty Suspensions 186

Emergency Suspension 186
School Bus Suspension 186
 In- School Suspensions 187
Suspension from Extracurricular Activities 188
Indefinite Suspensions 189

Disciplinary Transfers 190
Related Considerations in Student Removals 190
Responsibility for Alternative Education 190
Expulsion or Suspension for Behavior Off School Grounds 191

Zero Tolerance and Due Process 193
Concluding Remarks on Student Expulsions and Suspensions 194
Constitutional Rights 195

Freedom of Speech and Expression 195
Lewd/Vulgar Student Speech 195
 School- Sponsored Speech 195
Drug Speech Not Protected 196
Freedom to Read 197
Applying the Standards 197
Student Dress Codes versus Uniform Policies 199

Students’ Rights and Technology 202
Cyber Bullying 202
First Amendment 203
School Searches Involving Technology 205

Search and Seizure 207
Source of Search and Seizure Law 207
Privacy Rights of Students and New Jersey v. T.L.O. 208

CONTENTS ix

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page ix



The Case of T.L.O. 208
Do Students Have a Right to Privacy? 209
The Reasonableness Standard 210
Applying the Reasonableness Standard in T.L.O. 211
Elaborating on the  Two- Pronged Test 212

Students and Drug and Alcohol Use 213
Searches of Individual Students for Drugs 213
Drug Testing of Individual Students 214
Random or Mass Drug Testing of Students 215

Illegal Student Strip Searches and Qualified Immunity 220
Student Records 221
Selected Case Law 231

Goss v. Lopez 231
Tinker v. Des Moines Independent Community School District 240
Bethel School District No. 403 v. Fraser 246
Hazelwood School District v. Kuhlmeier 251
Board of Education, Island Trees Union Free School District 

No. 26 v. Pico 259
Chandler v. McMinnville School District 270
Morse v. Frederick 276
New Jersey v. T.L.O. 284
Vernonia School District 47J v. Acton 295
Board of Education of Independent School District 

No. 92 of Pottawatomie County v. Earls 305
Safford Unified School District #1 v. Redding 312

Chapter 5 · Special Education 319
Early Cases 319

Pennsylvania Association for Retarded Children (PARC) v. 
Commonwealth of Pennsylvania (1971) 319

Mills v. Board of Education of the District of Columbia (1973) 320
Federal Legislation 320

Individuals with Disabilities Education Act 321
Free Appropriate Public Education 325
Related Services 326
Discipline of Special Education Students 327
Americans with Disabilities Act 328
Section 504 of the Vocational Rehabilitation Act of 1973 329
1997 Statutory Changes in Discipline 329
Drugs and Weapons Suspensions 329
Other Disciplinary Removals 330

Procedural Due Process in Special Education 331
Selected Case Law 332

Board of Education of the Hendrick Hudson Central School 
District, Westchester County v. Rowley 332

Irving Independent School District v. Tatro 349
Honig v. Doe 355

x CONTENTS

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page x



Chapter 6 · Church/State/Education Relationships 367
Brief History of the Religion Clause 367
Relationship between the Free Exercise and the Establishment Clause 369
The  Free- Exercise Clause in Education 370

The  Belief- Conduct Distinction Test 370
Balance of Competing Interests Test 371
Threshold Requirement for the Claimant: A Sincerely Held 

Religious Belief 372
Threshold Requirement for the State: Least Restrictive Means 373
The Modified Balance of Interest Test: Targeting Required 374
Congress Reacts to Oregon v. Smith: The Religious Freedom 

Restoration Act 375
Free Exercise and Home Schooling 377

Course Requirements and Religious Objections 378
The Establishment Clause in Education 380

The Early Cases:  Child- Benefit Theory and the  Two- Pronged Test 381
The Teaching of Creationism v. Evolution 382
The  Three- Pronged Lemon Test 382
Creationism Revisited 383
Intelligent Design 384
The Modified Lemon Test 384
The Prayer Clubs Cases 387
The Equal Access Act 388
Avoiding the Equal Access Act 391
 Post- Mergens, EAA Litigation 392
Religious Materials in School 392
The Third Establishment Clause Test: Coercion Analysis 394
Prayer at School Events 395
Free Exercise as Speech 397
Moment of Silence, Meditation or Prayer 398
Curriculum as an Establishment Clause Issue 400
School Vouchers and the Establishment Clause 401

Final Thoughts on Accommodation 401
Selected Case Law 402

Wisconsin v. Yoder 402
Frazee v. Illinois Department of Employment Security 417
Employment Division, Department of Human Resources 

of Oregon v. Alfred L. Smith 420
Lemon v. Kurtzman 429
Board of Education of the Westside Community Schools v. Mergens 439
Lee v. Weisman 451
Santa Fe Independent School District v. Doe 461
Lamb’s Chapel v. Center Moriches Union Free School District 474

Glossary of Terms 481

Index 495

CONTENTS xi

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page xi



rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page xii



Aaris v. Las Virgenes Unif. Sch. Dist., 75
Cal.Rptr.2d 801 (Cal.App.2d Dist.
1998), 31

Adler v. Duval County School Board, 250
F.3d 1330 (11th Cir. 2001), 396

Agostine v. School Dist.of Phila., 527 A.2d
193 (Pa. Commw. Ct. 1987), 53

Alexander v. Reeves, 90 So.3d 1273 (Miss.
App. 2012), 125

Alston v. Unemployment Compensation
Board of Review, 967 A.2d 432
(Pa.Cmwlth.2009), 128

American Federation of Teachers— West
Virginia,  AFL- CIO v. Kanawha County
Board of Educ., 592 F.Supp. 2d 883
(S.D. W.Va. 2009), 101

Anable v. Ford, 653 F. Supp. 22 (W.D. Ark.
1985), 214

Anderson v. Douglas County School Dist.,
342 Fed.Appx. 223 (8th Cir. 2009), 97 

Andrews v. Drew Municipal Separate S.D.,
507 F. 2d 611 (5th Cir. 1975), 105

Ansonia Board of Education v. Philbrook,
479 U.S. 60 (1986), 112

Aubrey v. Sch. Bd. of Lafayette Parish, 148
F.3d 559 (5th Cir.1998), 101

B.L. v. Department of Health and Rehabil-
itative Services, 545 So. 2d 289 (Fla. 1st
DCA 1989), 45

B.M. v. State, 649 P.2d 425 (Mont. 1982), 53 
Baker v. Owen, 395 F. Supp. 294 (M.D.N.C.

1975), aff ’d 37
Bangert v. Hodel, 705 F.Supp. 643, 649

(D.D.C. 1989), 100
Bauchman v. West High School, 900 F.

Supp. 254 (C.D. Utah, 1995), 400
Bd of Educ. of Hendrick Hudson Cent. Sch.

Dist.  v.  Rowley,  458 U.S.  176 (1982),
325

Bd. Of Educ. of Cent. Sch. Dist. No. 1 v.
Allen, 392 U.S. 236 (1968), 381

Bd. of Educ. of the Westside Cmty. Schs. v.
Mergens, 496 U.S. 226 (1990), 390

Bd. of Regents v. Roth, 408 U.S. 564 (1972),
120, 121

Beard v. Whitmore Lake School District,
402 F.3d 598 (6th Cir. 2005), 35

Bell v. Board of Education of West Haven,
739 A2d 321 (Conn. App. Ct. 1999),
53

Bell v. Little Axe, 766 F.2d 1391 (10th Cir.
1985), 386

Bender v. Williamsport Area Sch. Dist., 741
F.2d 538 (3d Cir. 1984), 387 

Berger v. Rensselear Cent. Sch. Corp.982
F.2d 1169 (7th Cir.1993), 393

Bethel School District No.  403 v.  Fraser,
478 U.S.  675 (1986),  195,  200

Bishop v. Colaw, 450 F.2d 1069 (8th Cir.
1971), 199

Blount v. Dept. of Educational Services, 551
A.2d 1377 (Me 1988), 21

Board of Education of Independent School
District No.  92 of Pottawatomie
County v.  Earls,  536 U.S.  822 (2002),
215,  218,  305

Boynton v. Casey, 543 F. Supp. 995, 1001
(D. Me. 1982), 191

 Brammer- Holter v. Twin Peaks Charter
Academy, 492 F.3d 1192 (10th 2007),
97 

Brandon v. Bd. Of Educ. of the Guilder-
land Cent. Sch. Dist., 635 F.2d 971 (2d
Cir. 1980) 387 

Brandt v. Shop ‘N Save Warehouse, 108 F.3d
935 (8th Cir. 1997), 103

Brannum v. Overton County School Board,
516 F.3d 489 (6th Cir. 2008), 205

xiii

Table of Cases

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page xiii



Brantley v. District of Columbia, 640 A.2d
181, 184 (D.C. Cir. 1994), 53

Breen v. Kahl, 419 F.2d 1034 (7th Cir. 1969),
199

Bridgman ex rel Bridgman v. New Trier
High Sch. Dist. No. 203, 128 F.3d 1146
(7th Cir.1997) 214

Broney v. California Com. on Teacher Cre-
dentialing, 108 Cal.Rptr.3d 832 (Cal.
App. 3 Dist., 2010), 129

Brooks v. East Chambers Consolidated Sch.
Dist., 730 F. Supp. 759 (S.D. Tex. 1989)
216

Brooks v. Sch. Bd. of Richmond, 569 F.
Supp. 1534 (E.D. Va. 1983), 40

Brooks v. School Bd. of City of Richmond,
569 F.Supp. 1534 (E.D. Va. 1983), 39 

Brown v. Gilmore, 258 F.3d 265 (4th Cir.
2001) 399

Brown v. James, 697 S.E.2d 604, 609 (Tex.
2010), 124

Brown v. Johnson, 710 F.Supp. 183 (E.D.
Ky. 1989), 39

Brown v. Woodland Joint Unified Sch. Dist.,
27 F.3d 1373 (9th Cir. 1994) 401

Brunelle v. Lynn Pub. Sch., 702 N.E.2d 1182
(Mass. 1998) 377

Brunelle v. Lyon Pub.Schools, 702 N.E.2d
1182 (Mass. 1998) , 21 

Bryant v. Indep. Sch. Dist. No.  I-  38 of
Garvin Cnty., 334 F.3d 928, 934 (10th
Cir. 2003), 47

Burton v. Kirby, 775 S.W.2d 834
(Tex.Civ.App.1989), 46

Canady v. Bossier Parish Sch. Bd., 240 F.3d
437 (5th Cir. 2001), 200

Casey v. Newport Sch. Comm., 13 F. Supp.
2d 242 (D.R.I. 1998), 191

Casey v. West Las Vegas Indep. Sch. Dist., 473
F.3d 1323 (10th Cir. 2007), 97

Chandler v.  McMinnville School District,
978 F.2d 524 (9th Cir.  1992),  197,  200

Chaveas v. Township High Sch. Dist., 533
N.E.2d 23 (Ill.App.1st Dist.1990), 31

Child Welfare Society of Flint v. Kennedy
Sch. Dist., 189 N.W. 1002, 1004 (Mich.
1922), 20

Ciccone v. Bedford Central School District,
21 A.D.3d 437 (N.Y. App. Div. 4th
Dept. 2005), 30

Cipollaro v. New York City Dept. of Educ.,
83 A.D.3d 543, (N.Y.A.D. 1 Dept.,
2011), 131

City of Boerne v. Flores, 521 U.S. 507 (1997)
376

City School Dist. of City of New York v. Mc-
Grahama, 958 N.E.2d 897 (N.Y., 2011),
130

Cleveland Board of Education v. Louder-
mill, 470 U.S. 532 (1985), 121

Cliff v. Indianapolis Bd. of Sch. Comm’rs,
42 F.3d 403 (7th Cir. 1994), 135

Cole v. Newton Special Municipal Separate
School District, 853 F.2d 924 (5th Cir.
1988), 187

Colonnade Corp. v. U.S., 397 U.S. 72, 100
Comm. Ex rel. School Dist. v. Ross, 330

A.2d 290, 291 (Pa. 1975), 20
Committee for Public Education & Reli-

gious Liberty v. Nyquist, 413 U.S.
760(1973) 385, 386

Commonwealth v. J.B., 719 A.2d 1058 (Pa.
Super.1998), 213

Connecticut Education Association, Inc. v.
Tirozzi, 554 A.2d 1065 (Conn. 1989),
122

Connick v.  Myers,  461 U.S.  138 (1983),  94,
95

Coover v. Saucon Valley School District, 955
F. Supp. 392 (E.D. Penn. 1997), 135

Crosby v. Holt, 320 S.W.3d 805
(Tenn.Ct.App. 2009), 133

Cunningham v. Beavers, 858 F.2d 269 (5th
Cir. 1988), 40

D.J. v. Department of Health and Rehabil-
itative Services, 565 So.2d 863 (Fla. Dist.
Ct. App. 2d DCA 1990), 45

D.S.W. v. Fairbanks N. Star Borough Sch.
Dist., 628 P.2d 554 (Alaska 1981), 53

D’Angelo v. School Board of Polk County,
Florida, 497 F.3d 1203 (11th Cir 2007),
97

Daniels v. Gordon, 503 S.E.2d 72 (Ga. App.
1998), 45

xiv TABLE OF CASES

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page xiv



Daniels v. Pipe Fitters Association, Local
Union 597, U.S.A., 73 F.E.P. (BNA)
1284 (7th Cir. 1997), 104

Davis v.  Monroe County Board of Educa-
tion, 526 U.S.  629 (1999),  47

Davis v. Page, 753 F. 2d 1528 (1985) 378
Denver Parents Ass’n v. Denver Board of

Educ., 10 P.3d 662 (Colo. Ct. App.
2000), 56

DeShaney v. Winnebago County Dept. of
Soc. Services, 489 U.S. 189 (1989), 33

Dickens v. Johnson City. Bd. of Ed, 661
F.Supp. 155 (E.D. Tenn. 1987), 188

Diloreto v. Downey Unified Sch. Dist. Bd.
of Edu155 F.3d 274 (4th Cir. 1998) 393

Doe ex rel Doe v. State of Haw. Dep’t of
Educ., 334 F.3d 906 (9th Cir. 2003), 43

Doe v. Beaumont Indep. Sch. Dist., 173 F.3d
274 (5th Cir. 1999) 395

Doe v. Board of Education of Montgomery
County, 435 A.2d 814 (Md. 1982), 53

Doe v. Sch. Bd. of Ouachita Parish, 274 F.3d
289 (5th Cir. 2001) 399

Doe v. Town of Framingham, 965 F.Supp.
226 (D. Mass. 1997), 53

Doe. v. St. Francis School Dist., 694 F.3d
869 (7th Cir. 2012), 52 

Doninger v. Niehoff, 642 F.3d 334 (2d Cir
2011), 204

Donohue v. Copiague Union Free Sch. Dist.,
391 N.E.2d 1352 (N.Y. App. Ct. 1979),
53 

Douglas v. New York City Bd. / Dept. of
Educ., 958 N.E.2d 897 (N.Y., 2011),
131

Draudt v. Wooster City Sch. Dist. Bd. of
Ed., (N.D. Ohio 2003), 26 

Edwards v. Aguillard, 482 U.S. 578 (1987)
383

Eisel v. Board of Education, 324 Md. 376,
597 A.2d 447 (Md. 1991), 28

Elsass v. St. Marys City School Dist. Bd. of
Edn., 2011 WL 1458154 (Ohio App. 3
Dist. 2011), 133

Employment Div., Dept. of Human Re-
sources of Oregon v. Smith, 110 S.Ct.
1595 (1990) 370

Employment Division,  Department of
Human Resources of Oregon v.  Smith,
494 U.S.  872 (1990) 374,  378

Epperson v. Arkansas, 393 U.S. 97 (1968)
382

Everett v. Marcose, 426 F.Supp. 397 (E.D.
Pa. 1977), 190

Everson v. Bd. Of Educ., 330 U.S. 1 (1947)
381

Farner v. Idaho Falls Sch. Dist. No. 91, 17
P.3d 281 (Idaho 2000), 137

Fee v. Herndon, 900 F.2d 804 (5th Cir.
1990), 40

Felton v. Fayette School District, 875 F.2d
191 (8th Cir. 1989), 192

Ferrell v. Dallas Ind. Sch. Dist., 392 F.2d
697 (5th Cir. 1968), 199 

Fitzgerald v. Barnstable School Committee,
555 U.S. 246 (2009), 50

Fleischfresser v. Directors of Sch. Dist. 200,
15 F.3d 680 (7th Cir. 1994) 400

Foster v. Raspberry, 652 F.Supp.2d 1342
(M.D. Georgia 2009), 35 

Fox v. Traverse City Area Public Schools
Board of Educ., 605 F.3d 345 (6th Cir.
2010), 97

Franklin v. Gwinnett County Public Schools,
503 U.S. 60 (1992), 50

Frazee v. Ill.  Dept. of Employment Security,
489 U.S.  829 (1989) 373

Freeman v. Flake, 448 F.2d 258 (10th Cir.
1971), 199

Freiler v. Tangipahoa Parish Bd. of Educ.
185 F.3d 337 (5th Cir. 1999) 384

Galveston Ind. Sch. Dist. v. Boothe., 590
S.W. 2d 553 (1979), 194

Gant ex rel. Gant v. Wallingford Bd. of
Educ., 195 F.3d 134 (2d Cir. 1999), 47 

Garcetti v.  Ceballos,  547 U.S.  410 (2006),
96

Garcia v. Miera, 817 F.2d 650 (10th Cir.
1987), 41

Gebser v. Lago Vista Indep. School Dist.,
524 U.S. 274 (1998), 50

Gennari v. Reading Public Schools, 933
N.E.2d 1027 (Mass. App. Ct. 2010), 29

Georgia Association of Educators v. Harris,
749 F.Supp.1110 (N.D.Ga. 1990), 100

TABLE OF CASES xv

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page xv



Gernetzke v. Kenosha Unified School Dis-
trict No. 1, 274 F.3d 464 (7th Cir. 2001)
392

Gibbons v. Ogden, 22 U.S. (9 Wheat) 1
(1924), 13

Golden v. Anders, 324 F.3d 650 (8th Cir.
2003), 42

Good News Club v. Milford Central School,
533 U.S. 98 (2001) 398

Goss v.  Lopez,  419 U.S.  565 (1975),  182
Gottlieb ex rel Calabria v. Laurel Highlands

Sch. Dist., 272 F.3d 168 (3d Cir. 2001),
40 

Gottlieb ex rel Calabria v. Laurel Highlands
Sch. Dist., 298 F.3d 168 (3d Cir. 2002),
40

Graham v. Connor, 490 U.S. 386 (1989), 43
Griffith v. Seattle School Dist. No.266 P.3d

932 (Wash.App. Div. 1 2011), 133
Grigg v. Virginia, 297 S.E.2d 799 (Va. 1982)

377
Grove v. Mead School District No. 354, 753

F. 2d 1528 (1985) 379
H.Y. ex rel. K.Y. v. Russell, 490 F.Supp.2d.

1174 (M.D. Ala. 2007), 35
Hall v. Tawney, 621 F.2d 607 (4th Cir. 1980),

40
Harris v. Robinson, 273 F.3d 927 (10th Cir.

2001), 42
Hasan v. Lower Merion School District

(E.D.Pa. July, 2010), 206
Haynam v. Ohio State Bd. of Edn. 2011 WL

6365144 (Ohio App. 6 Dist. 2011), 133
Hayut v. State Univ. of N.Y., 352 F.3d 733 (2d

Cir. 2003), 47 
Hazelwood Sch.  Dist.  v.  Kuhlmeier, 484

U.S. 260 (1988), 26
Hazelwood School District v.  Kuhlmeier,

494 U.S.  260 (1988),  196,  200
Hearn v. Bd. of Public Educ., 191 F.3d 1329

(11th Cir. 1999), 98
Hearring v. Sliwowski, 712 F.3d 275 (6th

Cir. 2013), 36
Hedges ex rel C.D. v. Musco, 204 F.3d 109

(3d Cir. 2000), 215
Herrera v. Santa Fe Public Schools, 2013

WL 3462484 (D.N.M., June 28, 2013),
36

Hilow v. Rome City School District, 1994
WL 328625 (N.D.N.Y.), 105

Hoffman v. Bd. of Educ., 400 N.E.2d 317
(N.Y.App, Ct. 1979), 53

Homa v. Carthage  R- IX School Dist., 345
S.W.3d 266 (Mo. App. S.D., 2011), 129

Honig v.  Doe,  484 U.S.  305 (1988) 327
Hooks v. Clark County School District, 228

F.3d 1036 (9th Cir. 2000), 21
Hunter v. Bd. of Educ.,439 A.2d 582 (Md.

1982), 53
Hutchison v. Kentucky Unemployment Ins.

Comm’n, 329 S.W.3d 353 (Ky.App.
2010), 131

In re David J.M., 587 N.W.2d 458 (Wis. Ct.
App. 1998), 214

In the Interest of T.H., 681 So. 2d 110 (Miss.
1996), 191

Ingraham v.  Wright,  430 U.S.  651 (1977),
38

International Brotherhood of Teamsters v.
U.S., 431 U.S. 324 (1977), 102

Irving Independent School District v. Tatro,
468 U.S.  883,  892 (1984) 324,  326

Island Free School District v.  Pico,  Board
of Educ.,  Island Trees Union Free
Sch.Dist.  No.  26 v.  Pico,  457 U.S.  853
(1982),  197

J.F.K. v. Troup County School District, 678
F.3d 1254 (11th Cir. 2012), 52

J.M. v. Hilldale Ind. Sch. Dist., 397 Fed.
Appx. 445 (10th Cir. 2010), 51

J.S. v. Blue Mountain School District, 650
F.3d 915 (3d Cir 2011), 204

Jackson v. Benson, 578 N.W.2d 602 (Wis.,
1998), 22

Jackson v. Bishop, 404 F.2d 571, 580 (8th
Cir.1968), 60

Jackson v. Dorrier, 424 F.2d 213 (6th Cir.
1970), 199 

Jenkins ex rel Hall v. Talladega City Bd. of
Educ., 95 F.3d 1036 (11th Cir. 1996),
34

Jerkins v. Anderson, 922 A.2d 285 (N.J.
2007), 28

John S. v. Ozark  R- VI School Dist., 2012
WL 176226 (W.D. Mo.,2012), 181

Johnson v. Newburgh Enlarged School Dis-
trict, 239 F.3d 246 (2d Cir. 2001), 41

xvi TABLE OF CASES 

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page xvi



Johnson v. Sch. Dist. of Millard, 573
N.W.2d. 116 (1998), 29 

Jones v. Brevard County Sch.Bd., 470 So.2d
760 (Fla. Dist. Ct. App. 1985) 330

Jones v. Clear Creek Independent School
District, 977 F.2d 963 (5th Cir. 1992)
394

Joy v.  Penn- Harris-Madison Sch. Corp., 212
F.3d 1052 (7th Cir. 2000) 218

Kaehly V. City of Pittsburgh, 647 A.2d 41,
Pa Comwlth, 1996, 20

Katzman v. Cumberland Valley School Dis-
trict, 479 A.2d 671 (1984), 180

Killian v. Franklin Regional Sch. Dist., 136
F. Supp. 2d 446, (W.D. Pa. 2001),191

King v. Saddleback Junior College Dist., 445
F.2d 932 (9th Cir. 1971), 199 

Kirchmann v. Lake Elsinore Unified Sch.
Dist., 67 Cal. Rptr. 2d 268, (Ct. App.
1997), 136

Kirkland v . Greene County Board of Edu-
cation, 347 F.3d 903 (11th Cir. 2003),
42

Kitzmiller v. Dover Area School Dist., 400
F.Supp.2d 707 (M.D.Pa. 2005) 384

Klump v. Nazareth Area School District,
425 F. Supp. 2d 622 (E.D. Pa. 2006),
206

Knisley v. Pike County Joint Vocational
School District, 604 F.3d 977 (6th Cir.
2010), 35

Knox County Educ. Ass’n v. Knox County
Bd. of Educ., 158 F.3d 361 (6th Cir.
1998), 101

Kowalski v. Berkeley County Schools, 652
F.3d 565 (4th Cir. 2011), 203

Lambs Chapel v.  Ctr.  Moriches Union Free
Sch.  Dist.,  508 U.S.  384 (1993) 398

Laney v. Farley, 501 F.3d 577 (6th Cir. 2007),
188

LaVine v. Blaine Sch. Dist., 257 F.3d 981
(9th Cir. 2001), 198

Lee v.  Weisman,  505 U.S.  577 (1992) 394
Leebaert v. Harrington, 193 F.Supp.2d

491(D. Conn. 2002) 378
Lemon v.  Kurtzman,  403 U.S.  602 (1971)

382,  383,  386,  394,  395
Linke ex rel Linke v. Northwestern Sch.

Corp., 763 N.E.2d 972 (Ind. 2002) 219

Littlefield v. Forney Indep. Sch. Dist.268
F.3d 275 (5th Cir. 2001), 201

London v. Directors of DeWitt Pub. Schs.,
194 F.3d 873 (8th Cir. 1999), 42

Loughran v. Flanders, 470 F. Supp. 110 (D.
Conn. 1979), 53

Lovell v. Poway Unified Sch. Dist., 1996 WL
140805 (9th Cir. (Cal.)), 199

Lubbock Civ. Lib. Union v. Lubbock Ind.
Sch. Dist., 669 F.2d 1038 (5th Cir.
1982), 387

Lynch v. Donnelly, 465 U.S. 668 (1984) 385
M.T. v. Department of Educ., 56 A. 3d 1

(Pa. Comwlth. 2010),125
M.T. v. Department of Educ., 56 A.3d

1(Pa.Commw. 2010), 130
Main v. Claremont Uniform School Dis-

trict, 326 P.2d 573 (1958), 18
Marshall v. Porter County Planning Com-

m’n, 32 F.3d 1215, 1219 (7th Cir. 1994),
136

Martinez v. Sch.Dist. No. 60, 852 P.2d 1275
(Colo.App. 1992), 190, 193

Massie v. Henry, 455 F.2d 779 (4th Cir.
1972), 199

Matter of Martin, 447 A.2d 1290 (N.J.
1982), 100

Matthis v. Wayne County Board of Educa-
tion, 496 Fed. Appx. 513 (6th Cir.
2012), 50

Mayer v. Monroe County Community
School Corp., 474 F.3d 477 (7th Cir.
2007), 97

Maynard v. Bd. of Ed. of Massena Central
Sch. Dist., 663 N.Y.S.2d 717 (A.D.3d
Dept. 1997), 29

McArdle v. Peoria Sch. Dist. No. 150, 705
F.3d 751, 754 (7th Cir. 2013), 97 

McFerren v. Farrell Area School Dist, 993
A.2d 344 (Pa.Cmwlth. 2010), 128

McMahon v. St. Croix Falls, 596 N.W. 2d
875 (Wis. Ct. App. 1999), 29

Meritor Savings Bank v. Vinson, 477 U.S.
57 (1986), 110

Metzger v. Osbeck, 841 F.2d 518 (3d Cir.
1988), 41

Mikell v. Sch. Admin. Unit # 33, 158 N.H.
723, 972 A.2d 1050 (N.H. 2009), 29

TABLE OF CASES xvii

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page xvii



Miller ex rel. Miller v. Wilkes, 172 F.3d. 574
(8th Cir. 1999) 217

Mills v. Board of Education of the District
of Columbia, 348 F.Supp. 866 (D.C.
1972) 320

Miskrat v. United States, 219 U.S. 346
(1911), 6

Mitchell v. Helms, 530 U.S. 793 (2000) 402
Monell v. Dept. of Soc. Services, 436 U.S. 658

(1978), 32, 33
Moore v. Willis Independent School Dis-

trict, 233 F.3d 871 (5th Cir. 2000), 40
Morrison v. State Board of Education, 461

P.2d 375 (1969), 127
Morrow v. Balaski, 719 F.3d 160 (3d Cir.

2013), 46
Morse v.  Frederick 551 U.S.  393 (2007),

196,  276
Moulè v. Paradise Valley Unified School

Dist., 863 F.Supp 1098 (D. Ariz. 1994)
215

Mozert v. Hawkins County Board of Edu-
cation, 827 F.2d 1058, 1061 (6th Cir.
1987) 380

Mt. Healthy City School District v.  Doyle,
429 U.S.  274 (1977),  94

National Treasury Employees’ Union v. Von
Raab, 489 U.S. 656 (1989) 216

Neal v. Fulton County Board of Education,
229 F.3d 1069 (11th Cir. 2000), 41

New Jersey v.  T.L.O.  469 U.S.  325 (1985),
179,  208,  210,  211

New Life Baptist Church Academy v. Town
of East Longmeadow, 885 F.2d 940 (1st
Cir. 1989) 374

Newman v. Crews, 651 F. 2d 222 (4th Cir.
1981), 103

Null v. Bd. Of Educ., 815 F.Supp. 937 (W.
Va. 1993) 377

Odenheim ex rel Odenheim v.  Carlstadt-
 East Rutherford Regional School District,
510 A.2d. 709 (N.J. Super. Ct. Ch.
Div.1985) 215

Oliver ex relHines v. McClung, 919 F. Supp.
1206 (N.D. Ind.1995), 33

P.B. v. Koch, 96 F.3d 1298 (9th Cir. 1996),
43

Payne v. Peninsula Sch. Dist. 653 F.3d 863
(9th Cir. 2011), 43

Payne v. Peninsula School District Slip Copy,
2013 WL 4676041 (W.D.Wash., 2013),
30 Pendleton v. Fassett, 2009 WL
2849542, 30

Peck v. Upshur County Bd. of Educ.,155
F.3d 274 (4th Cir. 1998) 393

Pegram v. Nelson, 469 F.Supp. 1134
(M.D.N.C. 1979), 189

 Penn- Harris-Madison School Corp. v. Joy,
768 N.E.2d 940 (Ind. Ct. App. 2002)
218

Pennsylvania Association for Retarded Chil-
dren (PARC) v. Commonwealth of
Pennsylvania , 334 F.Supp. 1257 (E.D.
Pa. 1971), 319

People v. Bennett, 501 N.W.2d 106
(Mich.1993) 377

Peter W. v. San Francisco Unified Sch. Dist.,
60 Cal. App. 3d 814 (Cal App. 1st
Dist.1976), 53  

Peterson v. Baker, 504 F.3d 1331 (11th Cir.
2007), 41

Peterson v. Baker, 504 F.3d 1331(11th Cir,
2007), 40 

Phillip Leon M. v. Greenbrier County Bd.
Of Educ., 484 S.E.2d 909 (W.Va. 1996),
191

Pickering v.  Board of Education,  391 U.S.
563 (1963),  93

Poe v. Hamilton, 565 N.E. 2d. 887 (Ohio
1990), 53 

Posner v. Lewis, 80 A.D.3d 308, (N.Y.A.D.
1 Dept. 2010), 132

Posthumus v. Board of Educ. of Mona
Shores Public Schools, 380 F.Supp.2d
891

Powell v. Paine, 697 S.E.2d 161 (W.Va.
2010), 132

Preschooler II v. Clark County Board of
Trustees, 479 F.3d 1175 (9th Cir. 2007),
43

Reynolds v. U.S., 98 U.S. 145 (1878) 370
Rich v. Kentucky Country Day, Inc., 793

S.W.2d 832 (Ky. Ct. App. 1990), 53
Richards v. Thurston, 424 F.2d 1281 (1st

Cir. 1971), 199
Richerson v. Beckon, 337 Fed.Appx. 637

(9th Cir. 2009), 97

xviii TABLE OF CASES 

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page xviii



Robinson v. Jacksonville, 760 F.Supp. 1486
(M.D. Fla. 1991), 110

Robinson v. Ohio Dept. of Educ., 971
N.E.2d 977 (Ohio App. 2 Dist., 2012),
130

Roe v. Nevada, 621 F.Supp. 1039 (D. Nev.
2007), 43

Rogers v. Christina School District, 73 A.3d
1 (Del. 2013), 28

Rose v. Nashua Bd. of Ed., 679 F.2d 279 (1st
Cir. 1982), 186

S.J.W. v. Lee’s Summit  R- 7 School District,
696 F.3d 771 (8th Cir 2012), 203

Safford v.  Redding,  557 U.S.  364,  30,  36
Sanches v.  Carrollton-  Farmers Branch Ind.

Sch. Dist., 647 F.3d 156 (5th Cir. 2010),
51

Sanchez v. Stockstill, No:  SA- 04-CA-110-
XR, 2005 WL 552139 (W.D. Tex. Mar.
9, 2005), 35

Santa Fe Ind.  Sch.  Dist.  v.  Doe,  530 U.S.
290 (2000) 395,  396

Saxe v. State Coll. Area Sch.Dist., 240 F.3d
200 (3d Cir. 2001), 47

Saylor v. Board of Education of Harlan
County, Kentucky, 118 F.3d 507 (6th
Cir. 1997), 40

Sch. Dist. of Abington Township v.
Schempp. 373 U.S. 203 (1963) 392

Schaill v. Tippecanoe County School Corp.,
864 F.2d 1309 (7th Cir. 1988) 215

School Dist. of the City of Pontiac v.
Spellings, 512 F.3d 252 (6th Cir. 2008),
15

Sellers v. School Board of Manassas,Vir-
ginia, 960 F.Supp. 1006 (E.D. Va. 1997),
53

Shoemaker v. Handel 608 F. Supp. 1151
(D.N.J. 1985), 100

Sias v. Iberia Parish School Bd., 74 So.3d
800 (La.App. 3 Cir. 2011)78 A.L.R. 3d
83 (2011), 133

Silano v. Tirozzi, 651 F. Supp 1021 (D.C.
Conn.1987), 53

Simmons v. Vancouver School Dist., 704
P.2d 648 (Wash. Ct. App. 1985), 46

Skinner v. Railway Labor Executives’ Asso-
ciation, 489 U.S. 602 (1989), 99

Smith County School Dist. v. Barnes, 90
So.3d 63 (Miss 2012), 98

Smith County School Dist. v. Barnes, 90
So.3d 63 (Miss. 2012), 133

Smith ex rel Smith v. Half Hallow Hills Cen-
tral Sch. Dist., 298 F.3d 168 (2d Cir.
2002), 40

Smith ex rel Smith v. Half Hollow Hills Cen-
tral Sch. Dist., 298 F.3d 168 (2d Cir.
2002), 40 

Smith v. Almeda County Soc. Serv., 90 Cal.
App. 3d 929 (Cal. App. 1st Dist. Div. 4
1979), 53 

Smith v. Bd. of Sch. Comm’rs of Mobile
County, 827 F.2d 684 (11th Cir. 1987)
400

Smith v. Little Rock School District, 582 F.
Supp. 159 (E.D. Ark. 1984), 192

Smith v. Sch. City of Hobart, 811 F. Supp.
391 (N.D. Ind. 1993), 191

Smith v. Sch. City of Hobart, 811 F.Supp.391
(N.D. Ind. 1993), 180

Snow v. State, 475 NE.2d 454 (N.Y. App.
Ct. 1984), 53

State v. Marola, 582 N.W.2d 505 (Wis. Ct.
App.), 214

State v. McDonough, 468 S.2d 977 (Me
1983), 21

Stoddart v. Pocatello School District # 25, 239
P.3d 784 (Idaho 2010), 29

Stone v. Graham 982 F.2d 1169 (7th
Cir.1993) 393

Stoughtenger v. Hannibal Central School
District, 90 A.D.3d 1696 (N.Y. App. Div.
4th Dept. 2011), 30

Swanson By and Through Swanson v.
Guthrie Independent School Dist., 135
F3d 694 (10th Cir. 1998), 21

Swanson v. Guthrie Indep. Sch. Dist. No.
 I- 1, 135 F.3d 694 (10th Cir. 1998) 378

T.V. v. Smith Green Community School
Corporation, 807 F.Supp.2d 767 (N.D.
Ind. 2011), 205

T.W. v. Sch. Bd. of Seminole County, Fla.
(610 F.3d 588 (11th Cir. 2010), 40

T.W. v. Sch. Bd. of Seminole County, Fla. 610
F.3d 588 (11th Cir. 2010), 40

TABLE OF CASES xix

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page xix



Tannahill ex rel. Tannahill v. Lockney In-
dependent Sch. Dist., 133 F. Supp.2d.
919 (Tex, 2001) 218

Theodore v. Delaware Valley Sch. Dist., 761
A.2d 652 (Pa. Commw. Ct. 2000) 217

Thomas by Thomas v. Roberts, 323 F.3d
950 (11th Cir. 2003), 34

Thomas v. Review Board, 450 U.S. 707
(1981) 373

Timothy W. v. Rochester, N.H. School Dist.,
875 F.2d 954 (1st Cir. 1989), 19

Timpani v. Lakeside School Dist., — 386
S.W.3d 588 (Ark.App., 2011), 132

Tinker v.  Des Moines Independent Com-
munity School District,  393 U.S.  503
(1969),  179,  195,  200,  205

Todd v. Rush County Schools, 983 F. Supp
799 (S.D. Ind. 1997), 217

Torres v. Little Flower Children’s Serv., 474
N.E.2d 223 (N.Y. Ct. App.1984), 53

Treasury Employees v. Von Raab, 489 U.S.
656 (1989), 99

Trentadue v. Redmon, 619 F.3d 648 (7th
Cir. 2010), 51

Trinidad School District No. 1 v. Lopez ex
rel Lopez, 963 P.2d 1095 (Colo. 1998)
216

Tubell v. Dade County Pub. Sch., 419 So.
2d 388 (Fla. Dist. Ct. App. 1982), 53

U. S. v.  O’Brien, 391 U.S. 367 (1968), 201
U.S. v. Biswell 406 U.S. 311, 100
U.S. v. Darby Lumber, 312 U.S. 100 (1941),

14
United Teachers of New Orleans v. Orleans

Parish Sch. Board, 142 F.3d 853 (5th
Cir. 1998), 100

Vernonia v.  Acton School District 47,  515
U.S.  646 (1995),  215,  295 

W.A.N. v. Sch.Bd., 504 So.2d 529
(Fla.Dist.Ct. App. 1987), 190

Wales v. Board of Education of Commu-
nity Unit School District 300, 120 F.3d
82 (7th Cir 1997), 135

Wallace v. Batavia, 68 F.3d 1010 (7th Cir.
1995), 43

Wallace v. Jaffree, 472 U.S. 38 (1985), 369
398, 399

Wallace v. Know County Bd. of Educ., 1
F.3d 1243 (6th Cir. 1993) 400

Wasson v. Sonoma County Junior College,
203 F.3d 659 (9th Cir. 2000), 134

Waters v.  Churchill,  114 S.Ct.  1878 (1994),
96

Watkins v. McDowell County Bd. of Educ.,
729 S.E.2d 822 (W.Va. 2012), 132

Webb v. McCullough, 828 F.2d 1151 (6th
Cir. 1987), 41

Whitney v. City of Worcester, 366 N.E.2d
1210 (Mass. 1977), 53

Wickstrom v. North Idaho College, 725 P.2d
155 (Idaho 1986), 53

Widmar v. Vincent, 454 U.S. 263 (1981)
387

Wildman v. Marshalltown Sch. Dist., 249
F.3d 768 (8th Cir. 2001), 198

Williams v. Dallas Independent School Dist.,
480 F.3d 689 (5th Cir. 2007), 97 

Willis ex rel Willis v. Anderson Community
Sch. Corp., 158 F.3d 415 (7th Cir. 1998)
217

Wisconsin v.  Yoder,  406 U.S.  205 (1972)
372

Wise v. Pea Ridge School District, 855 F.2d
560 (8th Cir. 1988), 42

Wolfe v. Fayetteville, Arkansas School Dist.,
648 F.3d 860 (8th Cir. 2011), 51

Wood v. Strickland, 420 U.S. 308 (1975),
33

Wright v. Methodist Youth Services, 511
F.Supp. 307 (N.D. Ill. 1981), 110

Wright v. Omaha Public Sch. Dist., 791
N.W.2d 760 (Neb. 2010), 28 

Wynar v. Douglas County School District,
728 F.3d 1062 (9th Cir. 2013), 203

Zehner v. Central Berkshire Regional School
Dist. F. Supp. 850 (D.Mass.,1995), 187

Zelman v. Simmon Harris, 536 U.S. 639
(2002), 22

Zelman v.  Simmons- Harris, 536 U.S. 639
(2002) 401

Zeno v. Pine Plains Central School District,
702 F.3d 655 (2d Cir. 2012), 47

xx TABLE OF CASES 

rossow stefkovich 2e 00 fmt auto  9/19/14  7:27 AM  Page xx



Preface

After teaching education law courses both in colleges of education and in colleges of
law, we have used virtually all of the textbooks available for graduate level courses. For
decades, we have noted the strengths and weakness of these books vowing to write the “per-
fect” text/case book on the topic of education law. While this book is not perfect, it does
represent an attempt to capitalize on the wisdom of all those who have gone before us.
Without question much thanks must be given to those writers who helped pioneer the

field by their texts. It is to those fine contributors that we owe gratitude for making it
possible to bring education law to the level of a teachable subject which is now included
in nearly all graduate colleges of education. Improving upon the current offerings was
no easy task. However, we think the task was accomplished. This book is different in sev-
eral ways. 
In Chapter 3, Teachers’ Rights and Responsibilities, the dismissal section includes new

treatments in the area of immorality, including cyber behavior. The chapter on Students’
Rights and Discipline, Chapter 4, has been expanded since our 1st edition. It now in-
cludes new areas of concern for improper use of technology.
All of the texts available for use today feature cases that are heavily edited. Unfortu-

nately, the editing usually takes place in the facts. We think this is a mistake. The facts con-
tain the essence of what must be known to educators in order to develop policies and
practices. Facts are essential in deciding whether the case is “on point” and useful in build-
ing clarity for a present legal challenge. However, in the interest of economy of space
which faces all publishers today, we decided to remove the concurrences and dissents but
leave the facts untouched. The vast majority of education law courses today are taught in
colleges of education. It is typical for graduate students to study only the majority opin-
ions for their coursework. Therefore, case editing deprivation is kept to a minimum with
the majority opinion with all of the facts in the original preserved.

Lawrence F. Rossow Jacqueline A. Stefkovich
Victoria, Texas University Park, Pennsylvania
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