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Preface: To Rekindle
Pride in the Profession

I was raised to be proud of being a lawyer. Louis Nizer, who co-
founded the New York law firm Phillips & Nizer in 1926 with my
father, Louis Phillips, wrote of my father: “[His] dreaming hours
were absorbed by his love of the law. His professional excellence
was given nobility because it was rooted in integrity. The law was
not, to him, a professional activity. It was his very life, and all else
orbited around it. His life was guided by the concepts of honesty,
decency, and justice from which he never deviated, no matter what
the exigency.”! It is this wonderful legacy that I endeavor to follow.

I'joined Phillips & Nizer (then known as Phillips, Nizer, Benjamin,
Krim and Ballon) directly after Cornell Law School in 1950 and
later became partner. In 1951, I was assigned to United Artist Cor-
poration (UA) and spent the first thirty years of my career as an
employee and vice president of UA, where I was in charge of liti-
gation, and some years later I was named Vice President of the Spe-
cial Market Division of the company. I reviewed over 1,000 billing
statements submitted by attorneys throughout the country. During
that time, I also served as Chair of the Legal Committee of the Mo-
tion Picture Association of America (MPAA), the trade organiza-
tion of the major motion picture production and distribution
companies in this country. One of the functions of this committee
was to approve payment for all billing invoices sent by counsel rep-
resenting MPAA companies throughout the country. These dual

1. Comments made by Louis Nizer at the unveiling of bronze bust of
Louis Phillips in the law firm’s library. The author has a copy.

xi
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roles—house counsel for a major company and partner in an im-
portant law firm — gave me an unusual perspective on how lawyers
should bill their clients. I have both viewed billing statements as a
client and have prepared invoices to send to clients.

For more than ninety years, the American Bar Association (ABA)
has provided leadership in legal ethics and professional responsibility
for lawyers. Its codes and rules serve as models for the regulatory
laws governing the legal profession. The ABA’s Model Rules of Pro-
fessional Conduct (hereinafter, “Model Rules”) state, a “lawyer shall
not make an agreement for, charge, or collect an unreasonable fee
or an unreasonable amount for expenses.” However, not all lawyers
adhere to these guidelines, and this has hurt both clients and the
profession.

There are various methods by which attorneys bill their clients.
These include the following: (1) Hourly billing, which is the most
common method. The amount that the clients is billed is deter-
mined by multiplying the hourly rate of each associate and parale-
gal (referred to collectively as “timekeepers”), as set forth in the
retainer agreement, by the number of hours or part of an hour
which each timekeeper represents to the client in the billing invoice
that he or she spent working on the matter; (2) Blended hourly fees,
a variation of hourly billing, in which one billing rate applies to all
of the timekeepers, whether partner, associate, or paralegal, and
that rate is multiplied by the number of hours each timekeeper re-
ports to have spent; (3) A fixed or flat fee, where a fixed amount is
agreed upon in advance by the law firm and the client. This is usu-
ally used for a defined service, i.e., a regular, routine service by the
attorney who has experience in providing that service, such as prepar-
ing a will. The parties may also agree on a fixed schedule of fees for
each task that the attorney will perform, such as preparing filing the
complaint, preparing the case for trial with a separate amount to
try the case, and attending the trial for a fixed sum per day; (4) A
contingent fee that is based on the results achieved by the attorney.
The attorney and the client agree in advance that the fee will be a cer-
tain percentage of the recovered damages or the amount of the set-
tlement. A contingent fee is usually employed in personal injury
cases; (5) A hybrid fee arrangement, becoming more popular today,



PREFACE xiii

in which the fee is based on a discounted hourly rate plus an addi-
tional percentage of the damages or recovery. This method of billing
allows the client and the attorney to share the risks and rewards of
representation. It guarantees that the attorney will receive a mini-
mum amount based on the hours spent as well as a portion of the
amount recovered; (6) A fixed percentage of the amount of a con-
tract to be negotiated, such as the value of a real estate transaction
or probate claims on an estate; (7) What is referred to as a “retro-
spective fee arrangement.” Prior to the advent of the billable hours,
it was customary for lawyers to bill clients periodically or when the
litigation was completed, at a sum that the attorney believed was
fair based on the services rendered. The fee was not in any way math-
ematically determined, as is done when billing on an hourly basis;
(8) A “pure retainer agreement,” in which an attorney or a law firm
agrees to be available to render legal services and a nonrefundable
retainer amount, usually paid in advance.

Each method of billing has its own advantages and disadvan-
tages. This book will concentrate on hourly billing: specifically,
how some lawyers improperly bill clients. Concrete suggestions will
be offered to help prevent or minimize the use of improper billing,
which currently is too prevalent. These suggestions include urging
the ABA and all state bar associations to give greater guidance in their
rules in the hope of eliminating improper billing, and to offer pro-
grams for members of the public on how to negotiate fair retainer
agreements with their new counsel; making all attorneys and law
firms aware that improper billing is helping to destroy the profes-
sion and encouraging them to become active in a campaign to re-
store the image of lawyers, urging law schools to teach proper billing
practices, and urging the American Bar Association to require that
this subject be part of law school accreditation.

There are basically two means by which attorneys overbill their
clients. The first is “bill padding,” where attorneys add hours to
billing statements for time not spent. The second is “task padding,”
where attorneys perform unnecessary tasks. This book will con-
centrate on bill padding.

I have written this book with three distinct audiences in mind:
the general public, which likely has little knowledge of billing (see
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Chapter 11); law students, who hopefully will benefit by learning
how to properly bill clients (see Chapter 14); and law firms, who
hopefully will benefit by recognizing that some of their billing poli-
cies are improper (see Chapter 12). I use a first-person writing style
in relating my experiences addressing bill padding and serving as
an expert witness in fee disputes. This approach should make it
easier for the reader to understand how hourly billing is abused
and how improper billing can be detected and eradicated.

The title of this book was inspired by a recent speech by Presi-
dent Obama, who said, “This country succeeds when everyone gets
a fair shot, when everyone does their fair share and when every-
one plays by the same rules.”? Likewise, the legal profession suc-
ceeds only when all clients get a fair deal and when all lawyers play
by the same rules. Some lawyers follow the rules of their state bar
associations, but others do not. Large clients may be able to re-
quire their lawyers to bill them in a fair manner, but others lack
the ability or leverage to require their attorneys to employ proper
billing practices.

This book comes from my desire to help rekindle pride in the legal
profession and is largely based on actual fee disputes in which I served
as a consultant or an expert witness. While most books dealing with
legal subjects are based primarily on court decisions, this book will
discuss the evidence of bill padding that I have presented to courts,
arbitrators, and mediators. It is not an academic discussion of court
cases or a law review. It is my hope that readers will learn by exam-
ining the improper billing practices discussed herein. Over the past
twenty years, I have been a mediator, arbitrator, and adjunct pro-
fessor at Pepperdine School of Law’s Straus Institute for Dispute Res-
olution. I have written and lectured on improper billing practices
and have testified as an expert witness in many fee disputes. Of course,
improper billing is not practiced by all attorneys, and the failure of
some members of the bar to bill honestly has not destroyed my love
for the law. Sol Linowitz expressed the same thought when he wrote:

2. A. G. Sulzberger, “Obama Strikes Populist Chord with Speech on G.O.P
Turf,” New York Times, December 6, 2011.
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When I was young I found attacks on lawyers irritating
and disturbing, but I was confident that whatever mis-
behavior might be discovered in its lower depths, its
leaders were ethically as well as intellectually admirable.
In recent years, through experience as well as observa-
tion, I have lost some of that confidence and some of my
respect— but not my love for my profession. (Sol M.
Linowitz and Martin Mayer, The Betrayed Profession:
Lawyering at the End of the Twentieth Century [Balti-
more: Johns Hopkins University Press, 1996], 5.)

If the bar associations are unable or unwilling to address hourly
billing and attorneys do not take off their blinders and recognize the
crisis in the profession, the profession may be headed toward gov-
ernment regulation. It is my hope that this book will be the needed
wake-up call to the profession.
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