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Introduction

This volume is a companion to Lawlemmas: In Search of Principled Choices in Law,
Justice, and Life. Tt lays bare the law at the foundation of the plot lines and often the
dialogue of the characters within its predecessor and mate. Ironically, rules of law
and their application can be laced with as many ambiguities, disputable premises,
and contested conclusions as find voice in the fictional essays in the complementary
reader. Yet it could hardly be otherwise. The law, after all, represents a complicated
mix of values, politics, power, principle, and pragmatism. It is invoked to govern ex-
traordinarily complex social and human relationships and actions. When courts
resolve legal issues they do so through case decisions which produce winners and
losers. We should not be surprised that the answers to many questions of law will be
neither straightforward nor likely to satisfy everyone. To expose these richly nuanced
dimensions of law, the present text relies on heavily edited judicial decisions and ac-
companying materials which parallel the essays in the companion volume.

Readers familiar with Lawlemmas: In Search of Principled Choices in Law, Justice,
and Life will appreciate that “lawlemma” is not a real word but rather one invented
to signify a difficult choice (as in “dilemma”) which resides at least in part within the
elegant context of the law (one meaning of “lemma” is a subsidiary proposition in a
theorem or logical argument; another is a bract or leaf which envelops the flower of
a grass spikelet). They will also be acquainted with the protagonists in those essays,
most notably Professor Ethan Jurus, an attorney and legal scholar who teaches an
undergraduate seminar called Issues in Justice, and Prudence (“Pru”) Durham, one
of the several precocious and opinionated students in that class. The current volume
focuses on the traditional language and form of the law to explore issues reminiscent
of those introduced by the essays. The chapters here are organized in conformity with
the chapters in the volume of essays. The two books thus can be used in tandem by
those wanting to take advantage of the complementary perspectives.

Chapter 1 raises basic questions about the interests protected by the criminal law,
largely by contrasting the different protections afforded humans and non-human
animal life. In doing so, it highlights differences between the criminal law and civil
law, and offers an exercise in statutory interpretation. This exercise, in turn, invites
consideration of fair notice principles, including vagueness and the maxim that all
individuals are presumed to know the law.

Chapter 2 includes two primary issues. One involves the right of confrontation
and specifically whether face-to-face confrontation between the accused and adverse
witnesses should be required when young children are called to testify in criminal
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cases. The other involves jury selection, including juror qualifications and the exercise
of peremptory challenges. While the role of a criminal defense attorney is briefly in-
troduced in the companion volume of essays, the defense lawyer’s legal and ethical
obligations are explored in fuller detail in Chapter 12 of the current text.

Chapter 3 touches on the right of criminal defendants to refrain from testifying
at their trials and the proposition that if they do testify they may be subject to cross-
examination about prior criminal convictions for the purpose of impeaching their
veracity. The primary issue explored in the chapter is the legitimacy or illegitimacy
of juror nullification. In addition, through presenting a complicated judicial charge,
the chapter invites consideration of how likely jurors are to comprehend and follow
the rules of law on which they are instructed. It also introduces the topic of an “Allen
(or ‘dynamite’) charge,” an instruction designed to encourage jurors to work through
their differences when they risk being deadlocked.

Chapter 4 focuses on the purposes of criminal punishment. It invites discussion
of retribution, deterrence, incapacitation, and rehabilitation, and how these traditional
justifications of punishment might be prioritized and applied in a specific case. The
chapter also introduces restorative justice as an alternative model to retributive
justice, and asks whether shaming the offender is a legitimate or desirable objective
of punishment.

Chapter 5 examines the justifications for the insanity defense and various rules
that have been designed to govern it, including its abolition in a few jurisdictions. It
also addresses the consequences of a verdict of not guilty by reason of insanity,
including the possibility of automatic involuntary civil commitment, and examines
involuntary civil commitment in other contexts.

Chapter 6 explores three principal topics, all in the context of criminal homicide:
issues of causation (“but-for” and proximate cause); the different types of mens rea
important to the criminal law; and the justifications and operation of the felony-
murder rule.

Chapter 7 revolves around issues presented in the companion volume that concern
the shooting of unarmed black citizens by a white police officer. In this context, it
examines the operation of grand juries and explores the law of self-defense and the
justifiable use of force in law enforcement. It invites consideration of larger social issues
in the administration of justice concerning race and unreasonable searches and seizures.

Chapter 8 considers several issues related to the death penalty, including its principal
justifications, issues and problems of administration (e.g., racial disparities, innocence),
and the death-qualification of jurors. It briefly introduces issues concerning police in-
terrogation of criminal suspects, including the possibility of eliciting false confessions.

Chapter 9 continues the consideration of interrogation issues, including measures
designed to help guard against false confessions, the values underlying the constitutional
right against compelled self-incrimination, and several issues associated with Miranda
v. Arizona and follow-up decisions. It also examines pre-trial incarceration and issues
relating to bail and preventive detention.
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Chapter 10 explores issues associated with the 4th Amendment, focusing on the
right of privacy and the often-competing interests of law enforcement and societal
security. Attention is given to traditional privacy concerns and also those presented
by developing technology, ranging from surveillance cameras to GPS-tracking and
locational privacy. The policies behind the exclusionary rule are considered, and
attention is given to the issuance of search warrants and the meaning of probable
cause. The subject of entrapment is briefly introduced.

Chapter 11 raises several First Amendment free speech issues affecting minors.
The issues include regulating adolescents’ access to violent video games and to sexually
explicit material on the Internet, limitations placed on students’ free speech rights
within public secondary schools, and the authority of public school officials to
discipline students for communications made from home computers. The chapter
also invites consideration of the necessity defense (relying on the famous lifeboat
case, The Queen v. Dudley and Stephens, and its relevance to a tale told in the companion
volume), and procedural rights associated with suspending students for misconduct
in public secondary schools.

Chapter 12 explores several contexts in which the truth is in competition or tension
with other values important to the administration of the criminal law. Issues explored
include DNA databanks and testing; evidentiary privileges (a topic which allows con-
sideration of additional issues pertaining to the attorney-client relationship and a
defense lawyer’s obligations to his or her client); statutes of limitations; and the pursuit
of punishment in cases where considerable time has passed between offense and the
infliction of punishment.

Chapter 13 begins by raising questions about whether consent (in different contexts,
including riding a motorcycle without a helmet, fighting, and fraternity hazings)
should be considered a defense to criminal charges. The principal focus of the chapter
concerns issues related to euthanasia: exploring the arguments for and against, and
the differences between, the withdrawal of life-sustaining treatment, assisted suicide,
and criminal homicide (in the context of so-called mercy killings).

Chapter 14 invites consideration of three primary issues. The first involves how a
defendant’s use of or addiction to alcohol should affect criminal liability, including
in the context of fatalities resulting from drunk driving. The second involves guilty
pleas, including the inducements available to prosecutors to elicit guilty pleas, and
the entry of Alford pleas (where the defendant maintains innocence while pleading
guilty). The third involves the “special needs” doctrine associated with the Fourth
Amendment, under which searches and seizures may be considered constitutionally
reasonable absent individualized suspicion of wrongdoing.

Chapter 15, the concluding chapter, invites reflection on the meaning of justice.
The chapter explores how law, social attitudes, and notions of justice evolve over
time, and whether concepts of justice may (or should) have different meaning in
different societies or cultures, including whether “cultural defenses” should be recognized
in the administration of the criminal law.






