CONSTITUTIONAL LAW:
PRINCIPLES AND POLICY,
CASES AND MATERIALS

EIGHTH EDITION

2020Supplement

JeromeA. Barron
Harold H. GreeneEmeritusProfessorof Law
TheGeorgeWashingtorniversityLaw School

The Late C. ThomasDienes
Lyle T. AlversonProfessorEmeritusof Law
TheGeorgeWashingtorUniversityLaw School

WayneMcCormack
E.W.ThodeProfessorof Law
Universityof Utah, S.J.QuinneyCollegeof Law

Martin H. Redish
LouisandHarriet AncelProfessorof Law andPublic Policy
NorthwesterrPritzker Schoolof Law



Copyright© 2020
CarolinaAcademicPress|.LC
All RightsReserved

Carolina AcademicPress
700Kent Street
Durham,North Carolina27701
Telephon€919)489-7486
Fax(919) 4935668
E-mail:cap@cappress.com
Www.cappress.com


mailto:cap@cap-press.com
http://www.cap-press.com/

TABLE OF CONTENTS

Chapter 1 JUDICIAL REVIEW: INSTRUMENT OF AMERICAN
CONSTITUTIONALISM ottt smm e et e smet s 1

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

FA Y0100 15124 Y20 1= Y/ P 2
Chapter 2 NATIONAL POWERS& FEDERALISM ..o 3
ArizonaStatelegislaturev. ArizonalndependenRedistrictingCommISSION..............evvvvveeeeeriieaee.. 3

NationalFederationof IndependenBusinesy. SebeliugHealthCareCases]............cccccceeieeeenens 6

ShelbYCOUNIYV. HOIAEN....... e e e e mmmr et e e e e e e 27
Colemanv. Courtof Appealsof Maryland..............cooooiiiiiiiiieeen e 28
Chapter 3 STATE POWER IN AMERICAN FEDERALISM .......coiiiiiieeem 29
Lo =BT a1 YAV o U] o PRSP 29
ANZONAV. UNITEOSTALES. ...ttt erre ettt e e e e e e e e e e e e e e s s s rmmme e e e e e e e e e e e s s 29

//////////////////////////

Chiafolo v. WashingtonééeéééééeééeécééeéeéceéeXéeeéeceté

Chapter 4 EXECUTIVE AND CONGRESSIONAL RELATIONS:
SEPARATION OF POWERS. ... s 33

//////

Gundy Vv. United Stateséééééécéééeééeééceénrlxreéececcece

////////////////

Seila Law v. Consumer FinanciBlr ot ect i on BureauééééééeéceeéeadBdececéeéecd



Trumpv.Hawad é é é € € €€ é€é€éééééceceeéeéeééééeceeeee. 42

BONAV UNIEEASTIALES ......ui ittt e e e e emme e et e e e e e e e tb e e e e s s aenneeesssannaeeeeenes egéé . 46

LTAY o To o 1Y 1V, 0 PRSPPI 48

Trump v. Mazarséééééééééeeeeeeeeeeeceeeeeeeeeedre
Trump Vv. Vanceéééééeéeéééeecéeeéceéeeeéeeéeeeceeedre
Chapter 5 LIMITATIONS ON GOVERNMENTAL POWER ... 56
Ramos v. Loui sianaééécéeécéééeceeecéececeeeeeeececdeé
Sessionsv.Dimagaé € € € € 6 €€ ééééécecéeeéeééééééceeeéeeéeééé b6

CaetanOV. MASSACNHUSELLS.........uuiii it ceeei e e ereee e e e e e e e et e e e e e eeaba s e e eseesbmnaseeeensanns 58
Chapter 6 FORMS OF SUBSTANTIVE DUE PROCESS..........oci it 59
ArkansasGameand FishCommissionv. UnitedStates. . ... ...oooiiiiiiii i 59

Hornev. DepartmenbfAgricultureé ¢ ¢ ¢ €6 6 € € € € € € EEEEEEEE i, 59
Murrv.Wisconsi@ € € é é é € ééeéccééééééeccéeéééeeeeeéed . 60
Sveenv.Melibé € 6 6 é6éééééééecééééeeeeceeceééeéececeé .. .60
WholeWo ma RERIhV. HEIIEISIEAL...........oi e e e e e e e e 62
Boxv.Planne®Par ent hoodééeééééeééececcéééeéeeececeéece e&aeeéd.dne
June Medi cal Services v. Russoééééeéeéeeeeaeeadd é
ODErgefellV. HOUGES. .. ..ottt ettt ettt e e e e e e e e e e e s amme et e e e e e e e e e e e e s s mm e ae e e e e e e e 72
Pavanv.Smith € € € 6 € € € 6 EEEEEEEEEEEEEEEEEel i 89
Chapter 7 THE MEANING OF EQUAL PROTECTION ...oouiiiiii et e e 93
Armourv.CityofIndianapoli® é é é é é é e éeéééééééécecéeeéeéeéeééécéeé 93

Schuettey. BAMN e é......93

(O

[N

(O

[N

[N

(N

[N

[N

(ON



Fisherv. Universityof TEXaSAt AUSTIN...........ooiiiiiiii i eerema s s e e e e e e e e e e e e s s aeeeaeeaaeaes 96

Ala. Legis.BlackCauCusy. AlDAIMA............uuuuiiiiiee e e e e e e e et teees s s e e e e e e e e e e e e eeee et emarreeeeeennnnnes 107
BethuneHill v. Virginia State Board of EIECHONS...........ccoooiiiiiiiiieece e v 108
CoopervHarrisée é e é e é ¢ éééééeééecééeéééeéeéeéeéeée. . 109
North Carolinav.Covingtoh é € é € € é 6 € € € é €€ éécéééeéeé.éééé ... 110
@1 =T0 IS] =Y L1 V2L T o T PUPPPRRRRS 112
Sessionsv. MoraldsSantang é e é e é e éeéeéeéeéeéeéeéeéeé 125
EVENWEIN. ADDOLL ... e oot e e e e e e e e mm e erte e e e aeeebanne 128
Harris v. ArizonalndependenRedistrictingComMmMISSION..............cevvvvvviiiiccreeeeieiiieeeeean £.€ e 129
Chapter 8 FREEDOM OF EXPRESSION......ciiiiiiiiiiiitie e siieeesiiieee e e e siiieie e e e e s smmns s eeesssnssneeeeeeann 130
REEAV. TOWNOT GIIDEIT. ...t ettt et e e e s et et e et e e e e e e sraee e e e ennn e 130
National Institute of Family and Life AdvocateBecerra8 € ¢ € € € € € € € € € € € € ...cvvnnnnnnnn. 130
@1 =T0 ] e L ST VA AV T S 133

7z 7

Elonisv.UnitedState¢ ¢ e e é ¢ ee e éééeeeceéééeeceéééeeccécébebecee 144

Y4

Minnesota Voters Alliancev.Mangkg ¢ é 6 6 é 6 é 6 € éééééééééééeééeéeéé é 145

MCCUIENV. COAKIBY......eeeeeiiiee ettt eeee e e e e e e e et e e e e e e et mmmeeeeeeesseannne g ééé..l50
= VTV =T | OO PPPRRPR 154
WillamsYuleev.FloridaBaré e é é e é ééeeééeéeééeeééeeéeecééeeée ... . 156
Agencyfor InternationalDevelopment. Alliancefor OpenSociety

INEEINALIONALINC ... e ettt e e e e e e e e e e e e e e e e e et e bbb e b mmmmmm e e e e e 157

Agencyfor InternationalDevelopment. Alliancefor OpenSociety
Internationall nc é é e@&&éeeéeééeéeééeéeéecéeéecéecéceéééé e eéeeééeelsry



////////////////////////////////

AmericanTraditionPartnershipv.Bullockt é é é é 6 € € € € € € E € € € . iiiiiiiiiiiiiiceeee. 172
McCutcheorv. FederalElectionCOMMISSION..........ciiiiiiiiiiiiiiiicmr ettt e e e e e e 173
Knoxv. ServiceEmployeesnternationalUnIiON................ouvuuiiiiiiicceeieiicrs e eree e eeéeeée.l79
Janus v. American Federation of State, County and Municipal Emptoyeésé é é € € . .....cuunnnn.... 180
Packinghamv.NorthCarolitaé é ¢ ¢ é ¢ 6 é e é ééecéécéeééeééeéeé 182

Chapter 9 FREEDOM OF RELIGION: ESTABLISHMENT AND

FREE EXERCISE ... .coiii ittt eee et e e sttt e e e e s smmne s s st e e e e e e e sstt et semmme e e e e e s nb s e e e e e e sreateeeeeaeeeennnnes 184
Townof GreeCeNeWY OrkV. GallOWaY............uuuuruueiiiiiisieeeiiiiiss s e e e e e e e e e e e aseess s e e e e e e eeeeeeeesennnsd e ééé .18
HosannaTaborEvangelicalLutheranChurchv. EEOC..........cccooiiiiiiiiiiiieeee e e .186

Our Lady of Guadalupev. Morriss®&/er r ué e e éeééééééécececeececeéaeeaeaadads

,,,,,,,,,,,,,,,,,,,,,,,,

Espinoza v. Montana Department of RevenuedééEeélgoeée

(STUTANVET | RVA o To] o] o) VA Ie] 0] 01 S o] =TSSP 208
(0 RV 2 o 0] o] o L PPPRRPPP e éée 217

American Legionv. AmericanHuma st Assnééééééééecececeeeéééeddeatre.

ManhattanCo mmuni ty Access Corp. Vv. Hall eckeeéeééeéend éeéc

Chapter 11 LIMITATIONS ON JUDICIAL REVIEW ......ccooiiiiiiiiiiiiiieeieeeiveee e € ééé.219

BaN KM A KA ZI V. PO OIS ON. .. ettt ettt e e e e e remee e e e e e e e e e s e reneensrnmerenseneeees é ééé 219



UNIEEA StatS/ . WINUSOK. . .ot e e e e e e e e é ééé .219

[T T 50T g VN =T o YU TPUPUPP 220
Clapperv. AMNEeStYNIErNALIONAL...........iiiiiii e eeee e e e e e a e e e e e e e e aaaes 221
SusarB. ANthONYLISTV. DIENAUS..........ceeviiiiiiiiiii i ceeei s e e e e e e s eenns s s s e e e e e e e e e e eaeeeeees e e eees . ., 222
SPOKEOINC. V. RODINS.....cciiieiitiiiei s e et eeeee e e e e e e e e e e eeeeeeeeeesessmmmeeeeeeeeennesnne s é ééé .223
Wittmanv. Persdnuballare é é € ¢ é 6 € é éé e ééééeééeééééeééeé ... 224
Bank of Americav. Cityof Miaié é e é é e 6 éééeéeééeéeééeéeéeeéé 224
Gillv.Whitforke ¢ é é 6 é é e ééééeéééeceééeceééeéeéeeééeé....eeéé.226
Benisekv.Lamoeé é € e é é e e éeeééeecéeecééeeéeecéeéec ... e éée .228

N
N



Chapter 1 JUDICIAL REVIEW: INSTRUMENT OF AMERICAN
CONSTITUTIONALISM

§1.03 JUDICIALLY IMPOSED LIMITS ON THE EXERCISE OF THE JUDICIAL
REVIEW POWER: THEA POL | T IQWALS T | DOGIRINE

Insert in p. 46:

7. Rucho v. Common Caus&88 U.S.  (2019)n a 54 decision, the Supreme Court held

that the political question doctrine precludes the judiciary from ruling on the constitutionality of

allegedly partisan gerrymandered congressional districting. The majority found that no

judicially manageable stdard exists by which to assess such claims. It distinguished its holding

from Baker v. Carrby stressing that while the claim of population inequality among districts

can be resolved by employing basic equal protection principles, no comparable staistiard ex

in the partisan gerrymandering context. It further found that partisan gerrymandering claims

differ from oneperson,on&¥y ot e cl ai ms because the requirement
be accountable to (approximately) the same number of constimiend o es not extend t
p ar t Greup refresentation, the majority reasoned, differs significantly from the form of
representation protected by the guexson, onevote principle.

Speaking for four justices in dissent, Justice Kagan critictbed majority for
Apromot[ing] partisanship above respect for po
clear and manageable standards for courts to apply to adjudicate partisan gerrymandering
cl ai ms. She rejected t drieal pnaeticep noting ytheats raciale | i a n c €
gerrymandering and vote dilution, which are now held to be unconstitutional, also had well
established historical pedigrees.

[B] Foreign Affairs and Political QuestionsAdd before
§1.03[C]:

4. Recognition of foreign states. As Goldwaterimplies, by tradition one of the mostinviolate
of Presidentialpowersis the recognitionof foreign governmentsThe power flows from the
explicit grantof powerto i r e cAembsas s aadautthat allows the Presidento pick which
of competingclaimantsis the legitimategovernmenbf anothernation. In Zivotofskyv. Clinton,
132S.Ct.1421(2012), theCourtconfrontedhis in theunusuakituationof the statusof thecity of
Jerusalem.

In 2002, Congressadoptedegislationdealingwith placemenof the U.S. Embassyin Jerusalem

and providing that fi [ f gupasesof the registrationof birth, certification of nationality, or
issuancenf a passporbf a United Statescitizen bornin the city of Jerusalemthe Secretaryshall
upontherequesbf thecitizenorthec i t i legalguérdianrecordtheplaceof birthasl sr ael . 0

The U.S. parentsof a child born in Jerusalenrequestedthat the ¢ h i Ibidhbcertificate and
passport list Israel abec h i plac® ddbirth. The Secretarynsteadisted Jerusalenasthe place



of birth and arguedthat the political questiondoctrine precludedjudicial review sinceresolving
theclaim onthemeritswould necessarilyequirea courtto decidethe political statusof Jerusalem.
The Court disagreedon the ground that it was up to the courts to determinewhetherthe
statutewas constitutional. The Courtremandedor the lower courtsto makeaninitial assessment
of whether the statute impermissibly interfered with the Executive power to recognize
governments.

[B]ecausethe partiesdo not disputethe interpretationof § 214(d), the only real
qguestionfor the courts is whether the statuteis constitutional. At least since
Marbury v. Madison,we haverecognized thatvhenan Act of Congress islleged
to conflict with the Consititution, i [ is Jerhphaticallythe province and duty of
the judicial departmento saywhatthelaw i sé 0lIn this casedeterminingthe
constitutionalityof 8§ 214(d) involves decidingwhetherthe statuteimpermissibly
intrudesupon Presidentialpowersunderthe Constitution.If so, the law mustbe
invalidatedandZ i v ot océssshkoyldbs dismissedor failure to statea claim.
If, on the other hand,the statutedoesnot trenchonthe P r e s i pbeansith@rs
the Secretarymustbe orderedto issueZivotofsky a passporthat complieswith §
214(d). Either way, the political questiondoctrineis not implicated.i N policy
underlyingthe political questiondoctrine suggestshat Congressor the Executive
€ candecidetheconstitutionalityof astatutethatis adecisionforthec our t s .

o

The Secretarycontendsthat fi t h B 1© etextually demonstrableconstitutional

c o mmi t onethetPi@sidenif the sole powerto recognizeforeignsovereigns
and, as a corollary, to determinewhetheran Americanborn in Jerusalemmay
chooseto havelsraellisted ashis placeof birth on his passportPerhapsBut there

is, of courseno exclusivecommitmentto the Executiveof the powerto determine

the constitutionalityof a statute.The Judicial Branchappropriatelyexerciseghat
authority,includingin a casesuchasthis, wherethe questionis whetherCongress

or the Executiveis i a g g r a nsgpoweriatnhg expensefanothelb r anc h . 0

Our precedentave also found the political questiondoctrineimplicated when

there is A 6 dack of judicially discoverableand manageablestandardsfor

r e s o |lovthe questionbeforethe court. Framingthe issueasthe lower courts
did, in termsof whetherthe Judiciarymaydecidethe political statusof Jerusalem,
certainly raises those concerns.They dissipate, however, when the issue is

recognizedo bethemorefocusedoneof theconstitutionalityof 8§ 214(d).

Recitation of these argumentsd which sound in familiar principles of
constitutionalinterpretationd is enoughto establishthat this casedoesnotfit ur n
on standardsthat defy judicial a p p | i cResolutomof i v ot odains y 6 s
demandscarefulexaminationof the textual, structural,and historical evidenceput
forward by the partiesregardingthe natureof the statuteand of the passportand
recognitionpowers.This is what courtsdo. The political questiondoctrine poses

no barto judicial reviewof this case.

Zivotofsky v. Kerry, 135 S. Ct. 2076(2015). On remand, the D.C. Circuit held the statute
unconstitutionalThe SupremeCourtagreed see§ 4.03[1]infra.



Chapter2  NATIONAL POWERS& FEDERALISM
§2.01 THE NATURE OF FEDERAL POWER
Page78: add before § 2.02:

13. Arizona Statelegislaturev. Arizona IndependentRedistrictingCommission 135S.Ct. 2652
(2015). The SupremeCourt, 5-4, per JusticeGinsburg,held that the ElectionsClauseof the U.S.
Constitution,Art. I, 83, cl. |, did not preventArizonavotersfrom establishindoy a ballotinitiative,
known as Proposition 106, the Arizona IndependentRedistricting Commission (AIRC). The
purposeof establishingthe AIRC wasto endfi &the practiceof g e r r y ma 0 dsevelliantg
improve fi voter and candidateparticipatein e | e c¢ t 6i Poopositior6 took away redistricting
authority from the legislatureand gaveit to the AIRC. Pursuanto the 2010 Census,the AIRC
adoptedaredistrictingmapfor bothfederalandstatelegislativedistricts.

-

The Arizona legislature challengedthe redistricting map and contendedthat it violated the

ElectionsClausewhich statesii T hlrenes, Placesand Mannerof holding Electionsfor Senators
and Representativeshall be prescribedn eachStateby the Legislature theredfutthe Congress
may at any time by law makeor alter suchR e g u | aThe Arinosa legislaturebroughtsuit

before a three judge district court and arguedthat the referenceto the state legislaturein the

ElectionsClauseprecludedcreatingthe AIRC andassigningit the redistricting authority which

had previously belongedto the legislature.The three judge district court rejectedheArizona

| e gi s ElectionClagisgcententions.

The majority of the SupremeCourtwasno moresympathetido the Arizonal e gi s lreadingr e 0 s
of the Election Clausethanthe threejudgedistrict court had been.However, first, therewasan
issueasto whethertheArizonalegislaturehadstandingo bring suit. TheSupremeCourt ruled that

the legislature had standing.By contendingthat Proposition 106 stripped it of its alleged
constitutional prerogativéo set legislature districtsthe legislaturehad shown a concrete and
particularizedinjury which was fairly traceableto the conductcomplainedof and which would

be redressedy a favorableruling. This was becausdProposition106 would completely present
anyvoteby thelegislaturenow or in afuturetime from adoptingaredistrictingplan.

On the merits, JusticeGinsburgsaid thatthe wordsfit h e g i s linatheConstitution have
different meaningslepending uporthe context inwhich the words are usedIn the contextof
regulatorycongressionatlectionsthewordsfit h e g i s linaludedf € teferendumand the

g 0 v e rvneotrideS€ourtsawi namnstitutionab a r rtada8t afi e mMp o waditspegp | e o
by useof the referendumand the ballot initiative. The Court declaredthe dominantpurposeof

the ElectionsClausefi w dosempowerCongresso overridestateelectionrules,notto restrict the

way Statesenactl e g i s UusticaGmsburgsaidthat Arizona votersusedthe ballotinitiative

in orderthat the i dvotersshouldchoosetheir representativesjot the otherway arounddo T h e
SupremeCourt upheld the constitutionality of tldRC and affirmed thgudgmentof the three
judgedistrictcourt.

Chief Justice Roberts,joined by JusticesScalia, Thomasand Alito dissentedfi T hpeopleof
Arizona haveconcernsaboutthe processof congressionatedistrictingin their State.

For better or worse, the Elections Clauseof the Constitutiondoes not allow them to address



those concernshy displacing their legislature.But it does allow them to seek relief from
Congresswhich can makeor alter the regulationsprescribedby thel e g i s IChidf dustiee. 0
Robertssaidthe peopleof Arizonacould alsousethe constitutionalamendmenprocesgo secure
change.But, he cautionedthatii t o ddegisrswill only discouragehis democratianethodof
change. o

§202 THE COMMERCE POWER

PAGE 151. Add Note 5 after the end of Note 4

5. In Murphy v. National Collegiate Athletic AssociatipnfNCAA), 138 S. Ct1461
(2018), the Supreme Court, per Justice Alito, struck daw,a federal statute, the Professional and
Amateur Sports Protection Act (PASPA), on threund that it violated the artommandeering
doctrine set forth ilNew York v. United Statgs05 U.S. 144 (1992) aririntz v. United State$21
U.S. 898 (1997).Justice Alito defined the anti o mmandeering doctrine as
fundamental structural decision in the Constitutic, the decision to withhold from Congress the
power to issue orders directly to the States. 0

The case that occasiontiek application of this doctrine arose in the context of the regulation
of sports gambling. PASPA made it wunl awful f
advertise, promote, |license, or aut RdUSCE® by I
3702(1). PASPA also prohibits private actors from engaging in the foregoing on behalf of sports
gambling schemes. 28 U.S.C. § 3702(2). PASPA empowers the Attorney General of the United States
as well as sports organizations such as the NCAAring civil actions to enjoin violation of its
provisions. In 2012, New Jersey enacted a law legalizing sports gambling schemes in Atlantic City
as well as at horseracing tracks in the State. These activities had previously been unlawful in New
Jersey. The NCAA and other major professional organizations brought an action in the federal
district court against the Governor of New Jersey and other state officials requesting that the 2012
New Jersey law be enjoined because it was in violation of PASPA. Jdesey responded that
PASPA was in violation of the antbmmandeering doctrine because it prevented a state from
modifying or repealing New Jersey laws which prohibited sports gambling. Both the federal district
court and the Third Circuit rejected tluentention and upheld PASPA. The Supreme Court denied
review.

In 2014, the New Jersey legislature decided to bring sports gambling to the State by
undertaking a different course of action. In 2014, the New Jersey legislature enacted a law which,
unlike its predecessor, did not affirmatively authorize sports gambling. Instead, the 2014 law simply
repealed, with some minor exceptions, the state law provisions prohibiting sports gambling schemes.
The NCAA and allied organizations brought suit in theefatldistrict court challenging the 2014
New Jersey law and were unsuccessful once again. The Third Circuit affirmed and rejected the
NCAAGs contenti on t hadomnRd&Rng doctiine.| The Supreme Baurt a n t
granted review and reversed.he United States appeared asarcusin support of the respondents,
the NCAAet al]

Justice Alito ruled for the Court that PASPA was unconstitutional:

The PASPA provision at issue heireprohibiting stateauthorization of sports
gamblingi violatesthe anticommandeering rule. That provision unequivocally



dictatesvnhat a st ate | egislatur e officesswaend may not
installed in state legislative chambers amete armed with the authority to stop

legislators fromvoting on ay offending proposals. A more direct affrdotstate

sovereignty is not easy to imagine.

Neither respondents nor the United States contend€tmafress can compel a State

to enact legislation, but thesay that prohibiting a State froemacting new laws is
anothematter. Noting that the laws challengedNiew YorkandPrintzi't ol d st at es
what they must do insteadlf what t h e yrespoondents camtend that o, O
commandeering c cur s @ onl ygoashheyond grechiding stetesan

and affirmatively commands it. o

This distinction is empty. It was a matter of happenstémeiethe laws challenged

in New YorkandPrintzcommandedi af f i r mati vedo action as oppo
prohibition. The basic principlé that Congress cant@ssue direct order® state

legislatures applies in either event.

Respondents and the United States al-so f al
authorization provision on the basis of preemption. Justice Alito said that fqrdleenption

argument to be successful it must meet two rec
power conferred on Congress by tibgour@edrostha t ut i
Supremacy Cl ause but i t amtsof legisiative apower fito nd e p
Congress. o The second requirement is that a f

not States. But the PASPA provision which prohibits state authorization of sports gambling cannot
be understood as regulatipgvate actors. PASPA neither confers fedeigiits on private sports

gambling operators nor does it Ai mpose any fed
anttst at e authorization provision ctxzommandtolhe i nt
States. 0 However, toiosnmasderecingelryl| dwhlate st me

The Court also ruled that the statute was not severable and refused to sever the provisions of
PASPA which would | eave dper tSe ag emsb Idif mg ei nt op raiu
Justice Alito said that the provision of PASPA dealing with States sponsorship, operation and
advertising of sports gambling schemes, 28 U.S.C. § 3702 (1) and the provision of PASPA dealing
with personsengagng i n t he same activity were Aobvious
thought the two provisions were designed to e
explained why severing and upholding § 3702(1) would frustrate that policy:

[1]f 8 3702(2) is severed from 8§ 3702(1), it implementpaverse policy that
undermines whatever policy is favorbd the people of a State. If the people of a
State supporthe legalization of sports gambling, federal law would m#ie
activity illegal. But if a State outlaws sports gamblitiggt activity would be lawful
under § 3702(2). We do nthtink that Congress ever contemplated that such a weird
result would come to pass.

The Court also held that the provisions of PASPA [See § 37Q2)JLwhich prohibited the
advertising of sports gambling were also not
federal law would forbid the advertising of an activity that is legal under both federal and state law,
and that is something that Caegs has rarely done. For example, the advertising of cigarettes is
heavily regulated but not totally banned. 0



Justice Thomas agreed dAwith the Courtoés orf
severability doctrine should be reconsidered on tioeirgdl that the doctrine required the judiciary

ito make a énebulous inquiry into hypothetical
Courtédés opinion except for its ruling that 037
§37@ (1) .0 On that point, he agreed with Justi

Justice Ginsburg, joined by Justice Sotomayor, and in part by Justice Breyer, dissented:

When a statute reveals a constitutional flaw, the Cordinarily engages in a
salvage rather tlmaa demolition operation. In PASPA, shorn of the prohibition on
modifying or repealing state law. Congress permissibly exercisealitwority to
regulate commerce by instructing the Stades private parties to refrain from
operating sports gamblingschemes. On no rational ground can it be concluded
that Congress would have preferred no statute at all if it aoatigorohibit States
from authorizing or licensing suchschem@s | et i ng the all eged ficom
directions wouldfree the statute tocaomplish just what Congress legitimately
sought to achieve: stopping spoitgambling schemes regimegile making it
clear that the stoppage is attributable to fedet state action. | therefore dissent
from t he Cour tbdestroydP&PLeratharn thamsalvagerthe statute.

§2.03 THE TAXING AND SPENDING POWERS
[E] Conditional Grants with Regulatory Effects
Pagel99: Add before § 2.04:

NATIONAL FEDERATION OF INDEPENDENT BUSINESSv. SEBELIUS
[HEALTH CARE CASE] 132S.Ct.2566(2012)

CHIEF JUSTICE ROBERTS announced the judgment of the Court and delivered the
opinion of the Court with respectto Parts I, 1l, and Il -C, an opinion with respectto Part
IV, in which JUSTICE BREYER and JUSTICE KAGAN join, and an opinion with respect
to Parts Il -A, Il -B, and Il -D.

Today we resolve constitutional challengesto two provisions of the Patient Protectionand
Affordable CareAct of 2010: the individual mandatewhich requiresindividuals to purchasea
health insurancepolicy providing a minimum level of coverage;and the Medicaid expansion,
which gives funds to the Stateson the condition that they provide specified health careto all

citizens whoseincome falls below a certain threshold.We do not considerwhetherthe Act

embodiessoundpolicies. Thatjudgmentis entrustedo theN a t | aelestédeadersWe askonly

whetherCongres$asthe powerunderthe Constitutionto enacthe challengegrovisions.

This caseconcerngwo powersthatthe Constitutiondoesgrantthe FederalGovernmentput which
mustbe readcarefully to avoid creatinga generalfederalauthority akin to the police power. The
ConstitutionauthorizesCongresso fi r e g Comanereewith foreign Nations,and among the
severalStatesandwith the IndianT r i bQusprecedentseadthatto meanthat Congressnay
regulatefi t bhannelsof interstatec 0 mme Mm@ e ,r @ thingsin interstatec 0 mme rarde , 0
At h adivties that substantially affect interstatec o0 mme rMoriso The power over
activitiesthatsubstantiallyaffectinterstatecommercecanbe expansiveThatpowerhasbeenheld



to authorizefederal regulationof such seeminglylocal mattersasa f a r madecis@isto grow
wheatfor himselfandhis livestock,andaloans h a extodienatecollectionsfromaneighborhood
butchershop.SeeWickardv. Filburn; Perezv. United States

Congressmay alsofi | ang collect Taxes,Duties, Impostsand Excises,to pay the Debts and
providefor the commonDefenceandgeneraWelfareof the UnitedS t a tPatsimply,Congress
may tax andspend.This grantgivesthe FederalGovernmentonsiderablenfluenceevenin areas
whereit cannotdirectly regulate. The FederalGovernmenimay enacta tax on an activity that it
cannotauthorize,forbid, or otherwisecontrol. See,e.g.,LicenseTax Cases 72

462 (1867).And in exercisingits spendingpower, Congresamay offer fundsto the States,and
may condition thoseoffers on compliancewith specifiedconditions.See,e.g., CollegeSavings
Bankv. Florida Prepaid Postsecondaried. ExpenseBd., 527U. S. 666 (1999).Theseoffers may
well inducethe Statesto adoptpoliciesthatthe FederalGovernmenitself could not impose.See,
e.g.,SouthDakotav. Dole, 483 U. S. 203 (1987) (conditioningfederalhighway fundson States
raisingtheir drinking ageto 21).

The reach of the Federal Go v e r n neeumeraiesipowers is broader still becausethe
Constitution authorizesCongressto i ma klleLaws which shall be necessaryand proper for
carrying into Execution the foregoing P o w e Ars. .I, & 8, cl. 18. We have long read this
provisionto give Congresgreatlatitudein exercisingts powers:ii L ¢éhé¢ endbelegitimate,let it
be within the scopeof the constitution,and all meanswhich are appropriate which are plainly
adaptedto that end, which are not prohibited, but consist with the letter and spirit of the
constitutionarec o n s t i tMeQullochn al . 0O

In 2010, Congress enacted fPatient ProtectioandAffordableCareAct. TheAct aimsto increase
the numbeiof Americanscovered by health insuranemddecrease the cost of healthre. The
A c t 10 stles stretchover 900 pagesand contain hundredsof provisions.This caseconcerns
constitutionalchallengedo two key provisions, commonheferred to as the individuahandate
andtheMedicaidexpansion.

TheindividualmandateequiresmostAmericango maintaini mi n i ensusne hdalthiasurance
coverage26 U. S.C. 8 5000A.Themandatedoesnot applyto someindividuals,suchas prisoners
and undocumentedaliens. Many individuals will receive the required coveragethroughtheir

employer,or from a governmenprogramsuchasMedicaidor Medicare.But for individualswho

arenot exemptand do not receivehealthinsurancethrougha third party, the meansof satisfying
therequirements to purchasensurancdrom a privatecompany.

Beginning in 2014, those who do not comply with the mandatemust makea i[ s] har ed
responsibilityp a y m e@orthie BederalGovernment.That payment,which the Act describesasa
A p e n aid dalgulatedas a percentageof householdincome, subjectto a floor basedon a
specifieddollar amouni@anda ceilingbased on thaverageannualpremium theindividual would
haveto pay for qualifying private healthinsuranceln 2016, for example the penaltywill be 2.5
percentof ani n d i v haliseloldriic@me,but no lessthan$695andno morethanthe average
yearly premiumfor insurancethat covers60 percentof the costof 10 specifiedservices(e.g,
prescriptiondrugs and hospitalization).The Act providesthat the penalty will be paid to the
Internal RevenueServicewith ani n d i v itades,antl fidssh ke hskessednd collectedin the
samema n n astaxpenalties,suchasthe penaltyfor claiming too large an incometax refund.
The Act, however, bars the IRS from using severalof its normal enforcementtools, such as
criminal prosecutionsand levies. And some individuals who are subjectto the mandateare



nonethelesexemptfrom the penaltyd for example thosewith incomebelowa certainthreshold
andmemberf Indiantribes.

The Courbf Appealsfor theEleventhCircuit [held] thattheindividualmandatexceed€Congr e s s 0 s
power.The panelunanimouslyagreedhat the individual mandatedid not imposea tax, andthus
couldnotbeauthorizedby C 0 n g r powestdiisl angcollectT a x eAsnajority also held that

the individual mandatewas not supportedby Co n g r posver tosii r e g Comanereed
amongtheseveralS t a tAecerdingto themajority, the CommerceClausedoesnot empowerthe
FederalGovernmentto order individuals to engagein commerceandtheGo v er n effertst 0 s

to castthe individual mandatein a different light were unpersuasiveJudge Marcus dissented,
reasoningthat the individual mandateregulateseconomicactivity that has a cleareffecton
interstatecommerce.

OtherCourtsof Appealshavealsoheardchallengedo the individual mandateThe Sixth Circuit
andtheD. C. Circuit upheldthe mandateasavalid exerciseof C 0 n g r corsnsefce

Thesecondrovisionof theAffordableCareAct directly challengedereis theMedicaidexpansion.
Enactedn 1965,Medicaidoffersfederalfundingto Statego assispregnantvomen,children,needy
families, the blind, the elderly, and the disabledin obtaining medicalcare.See42 U. S. C. §

1396a(a)(10)In orderto receivethatfunding, Statesmustcomply with federalcriteria governing
matterssuchaswho receivescare and what servicesare provided at what cost. By 1982 every
State had chosento participate in Medicaid. Federal funds received through the Medicaid
programhave becomea substantialpart of state budgets,now constitutingover 10 perceniof

mostS t a totaleevenue.

TheAffordable CareAct expandghe scopeof the Medicaidprogramandincreaseshe numberof

individuals the Statesmust cover. For example,the Act requires state programsto provide
Medicaid coverageo adultswith incomesup to 133 percentof the federalpovertylevel, whereas
many Statesnow coveradultswith childrenonly if theirincomeis considerablyjower, anddo not

cover childless adults at all. The Act increasesfederal funding to coverthe St a tcastsio

expandingMedicaid coverage althoughStateswill beara portion of the costson their own. If a

Statedoesnot comply with the A ¢ t néwscoverageequirementsit maylosenotonly thefederal
fundingfor thoserequirementshutall of its federalMedicaidfunds.

Along with their challengeto the individual mandatethe stateplaintiffs in the EleventhCircuit
arguedthat the Medicaid expansionexceedsC o n g r eoss#tu@ienal powers.The Court of
Appealsunanimouslyheld that the Medicaid expansionis a valid exerciseof Co n g r mowes 0 S
underthe SpendingClause.And the court rejectedthe S t a tlans that the threatenedoss of

all federal Medicaid funding violatesthe Tenth Amendmentby coercingthem into complying
with theMedicaidexpansion.

We grantedcertiorarito review the judgmentof the Court of Appealsfor the EleventhCircuit
with respecto boththeindividualmandateandthe Medicaidexpansion.

Before turning to the merits, we need to be sure we have the authority to do so. The
Antilnjunction Act provides that fi n suit for the purposeof restrainingthe assessmenor
collectionof anytax shallbemaintainedn any courtby any personwhetheror notsuchpersonis
thepersomagainstvhomsuchtaxwasa s s e 6k 8.C.§7421(a).



The penaltyfor not complyingwith the Affordable CareA c tirdisidual mandatefirst becomes
enforceablein 2014. The presentchallengeto the mandatethus seeksto restrainthepenal t y 6 s
future collection. Amicuscontendghatthe InternalRevenueCodetreatsthe penaltyas atax, and

thatthe Anti-Injunction Act thereforebarsthis suit.

The text of the pertinentstatutessuggestotherwise.The Anti-Injunction Act appliesto suitsii f o r
the purpose of restraining the assessmembllection of anytax. Gongress, howeveghose to
describethe i [ s ] meaporesidilityp a y mempbsedon thosewho forgo healthinsurance
notasafi t abutagaf p e n arhereis nodmmediatereasorno think thata statuteapplyingto

A anhwwodldapplytoai penal ty. o

C o n g r desissoldts label this exactiona i p e n aatherthana i t aixs@nificantbecause
the Affordable Care Act describesmany other exactionsit createsasfi t a x\Vehgre Gongress
usescertainlanguagein one part of a statuteand different languagein another,it is generally
presumedhatCongressctsintentionally.

The Code contains many provisions treating taxes and assessabl@enaltiesas distinctterms.
The Affordable CareAct doesnotrequirethatthe penaltyfor failing to complywith the individual
mandatebe treatedas a tax for purposesof the Anti-Injunction Act. The Antilnjunction Act
thereforedoesnotapplyto this suit,andwe may proceedo themerits.

The Governmentadvancestwo theoriesfor the proposition that Congresshad constitutional
authority to enactthe individual mandate.First, the Governmentarguesthat Congresshadthe
powerto enactthe mandataunderthe CommerceClause.Underthattheory,Congressnay order
individuals to buy health insurancebecausethe failure to do so affectsinterstatecommerce,
and could undercutthe Affordable Care A ¢ t abher reforms. Second,the Governmentargues
that if the commercepower does not supportthe mandate,we shouldnonethelessipholdit

asanexerciseof C 0 n g r powest@tax. Accordingto the Governmentgvenif Congresdacks
the powerto directindividualsto buy insurancethe only effect of theindividual mandatdas to

raisetaxeson thosewho do not do so, andthusthe law may be upheldasatax.

! [Ed. Note:]TheFourthCircuitheldthattheAnti-InjunctionAct [AIA] precludedonsideratiorofthe argument

thatthemandatevasataxbecauseéheAlA forbidschallengeso ataxbeforeits assessmerind collection.ChiefJustice
Robertsconcludedhowever thatthe mandatevasauthorizedy thetaxingpowerof Congresglid not fall within the
meaningof C o n g rpmisitstiénin the AlA.



A

TheGo v e r n firgt arguments thatthe individual mandates a valid exerciseof Congr es s 0 s
power under the CommerceClauseand the Necessaryand Proper Clause.According to the
Governmentthehealthcaremarketis characterizely asignificantcostshiftingproblem.Everyone
will eventuallyneedhealthcareat a time andto an extentthey cannotpredict,butif they do not
haveinsurancethey oftenwill notbeableto payfor it. Becausestateandfederallaws nonetheless
requirehospitalsto provide a certaindegreeof careto individuals without regardto their ability
to pay, hospitalsend up receivingcompensatiorior only a portion of the servicesthey provide.
To recoupthe losses hospitalspasson the costto insurersthroughhigher rates,and insurers,in
turn, passon the costto policy holdersin the form of higher premiums Congressestimatedthat
the cost of uncompensatedare raisesfamily health insurancepremiums,on averagepy over
$1,000peryear.

In the Affordable CareAct, Congressaddressethe problemof thosewho cannotobtaininsurance
coveragebecauseof preexistingconditionsor other healthissues.lt did so throughthe Act 0 s
Aguar-amsitaadi c o mme mit ti pnogisions. These provisions together prohibit
insurancecompaniedrom denying coverageo thosewith suchconditionsor chargingunhealthy
individualshigherpremiumshanhealthyindividuals.

The guaranteedssueandcommunityrating reformsdo not, however,addressheissue of healthy
individualswho choosenot to purchasensurancdo coverpotentialhealthcareneeds.In fact, the
reforms sharply exacerbatethat problem, by providing an incentive for individuals to delay
purchasinghealth insuranceuntil they becomesick, relying on the promiseof guaranteedand
affordable coverage.The reforms also threatento impose massivenew costson insurerswho
are requiredto acceptunhealthyindividuals but prohibited from chargingthem ratesnecessary
to payfor their coverageThis will leadinsurersto significantlyincrease premiumsn everyone.

The individual mandatewasC o n g r solsit®riicstheseproblems.By requiringthatindividuals
purchasehealth insurance the mandatepreventscostshifting by thosewho would otherwisego
without it. In addition, the mandateforcesinto the insurancerisk pool more healthy individuals,
whosepremiumson averagewill be higher than their health care expensesThis allows insurers
to subsidizethe costsof coveringthe unhealthyindividuals the reformsrequire them to accept.
The Governmentclaims that Congresshas power underthe CommerceandNecessargndProper
Clausego enactthis solution.

1

The Governmentcontendsthat the individual mandateis within C o n g r powes lfesausethe
failure to purchaseénsurancei h a substantiabnddeleteriouseffecton interstatec o mme byc e 0
creatingthe costshifting problem. The path of our CommerceClausedecisionshas not always
run smooth,but it is now well establishedhat Congresshas broad authorityundertheClause.

As expansiveasour casesconstruingthe scopeof the commercepowerhavebeen,they all have
one thing in common: They uniformly describethe power as reachingii a ¢ t i Itvis reearly o
impossibleto avoidtheword whenquotingthem.

The individual mandate,however, does not regulate existing commercial activity. It instead
compelsindividuals to becomeactive in commerceby purchasinga product, on theground
thattheir failure to do so affectsinterstatecommerce Construingthe CommerceClauseto permit



Congresdo regulateindividuals preciselybecausehey aredoing nothingwould openanewand
potentially vastdomainto congressionaauthority. Every day individuals do not do an infinite

numberof things.In somecasegheydecidenotto do somethingjn othersthey simply fail to do

it. Allowing Congresso justify federalregulationby pointingto the effectof inactionon commerce
would bring countlessdecisionsan individual could potentially makewithin the scopeof federal
regulation,and underthe Go v e r n mheonyendpewerCongressto make thosedecisiondor

him.

ApplyingtheGo v e r n togcid tie $amiliar caseof Wickardv. Filburn showshow far that
logic would carry us from the notion of a governmenbf limited powers.In Wickard the Court
famously upheld a federal penaltyimposedon a farmer for growing wheatfor consumptioron
hisownfarm.

The aggregatediecisionsof someconsumersiot to purchasevheathavea substantiakffecton

thepriceof wheatjustasdecisionsiotto purchasénealthinsurancenaveon theprice of insurance.
Congresscan thereforecommandthat thosenot buying wheatdo so, just asit arguesherethat

it may commandthat thosenot buying healthinsurancedo so. The farmer in Wickard was at

leastactively engagedn the productionof wheat,andthe Governmentould regulatethatactivity

becausef its effecton commerceTheGo v e r n theoryhedewould effectively overridethat

limitation, by establishingthat individuals may be regulated under the Commerce Clause
wheneverenoughof them are not doing somethingthe Governmentvould havethemdo.

People for reasonof their own, often fail to do thingsthat would be goodfor themor goodfor
society.Thosefailuresd joinedwith thesimilarfailuresof othersd canreadilyhavea substantial
effecton interstatecommercelUndertheG o v e r n togicnthatasthorizesCongresdo useits
commercepowerto compelcitizensto act asthe Governmentwvould havethemact.

To an economist,perhaps,there is no difference betweenactivity and inactivity; both have
measurableeconomiceffects on commerce.But the distinction betweendoing somethingand

doing nothingwould not have been lostn the Framers,who wereil p r a csttiad &lesane n, 0
metaphysicaphilosophersThe Framersgave Congresshe powerto regulatecommercenot to
compelit, andfor over 200 yearsboth our decisionsandC o0 n g r actoossbasereflectedthis
understandinglhereis noreasorto departfrom thatunderstandingow.

The Government,however, claims that this does not matter. The Governmentregardsit as
sufficient to trigger C o n g r authaiy that almostall thosewho are uninsuredwill, at some
unknown point in the future, engagein a health caretransaction. Assertingthatil [ t Jihmer e
temporallimitation in the CommerceC | a uthesGovernmentarguesthatbecausei [ e ] neer y o
subjectto this regulationis in or will bein the healthcarema r k thedy cabbefir e g uih at ed
advance. 0

The Governmenargueghatthe individual mandatecanbe sustainecasa sortof exceptionto this

rule, becauseéhealthinsurances a unique product. Accordingto the Governmentupholdingthe

individual mandatewould not justify mandatorypurchasesof items such as cars or broccoli
becauseasthe Governmenputsit, i [ h ] iesarbntds not purchasedor its own sakelike a car

or broccoli; it is a meansof financing healthcareconsumptiorandcoveringu ni ver sal r i s k:
cars and broccoliare 0 mor e pur c h a sseadtledn bealthihshrancetTheyiaew n
purchasedo covertheneedfor transportatiorand food.



2

The Governmentnext contendsthat Congresshas the power under the Necessaryand Proper

Clause to enact the individual mandate becausethe mandateis an i i nt ¢atroh &
comprehensiveschemeof economicr e g u | &he guaranteedssue and communityrating

insurance reformdJnderthis argumentt is not necessary consider the effethatani ndi vi dual 0
inactivity may have on interstatecommerce;it is enoughthat Congressregulatecommercial

activity in away thatrequiresregulationof inactivity to beeffective.

[T]he individual mandatecannot be sustainedunder the Necessaryand Proper Clauseas an

essentiacomponenbf the insurancereforms.Eachof our prior casesupholdinglaws underthat
Clauseinvolved exercisesof authority derivative of, and in serviceto, a grantedpower. For

example,we have upheld provisions permitting continued confinementof those already in

federal custodywhenthey could not be safelyreleased{Comstock criminalizing bribesinvolving

organizationgeceivingfederal funds Sabriv. United States 541 U. S. 600 (2004); and tolling

statestatutesof limitations while casesare pendingin federal court, Jinks v. Richland County

538U. S. 456 (2003).The individual mandatepy contrastyvestsCongresswith the extraordinary
ability to createthenecessarpredicateo theexerciseof anenumerategower.

[Even if theindividualmandatds i n e ¢ e $oshaA cytodwancaeforms,suchanexpansion
of federalpoweris notafi p r ormpeandar makingthosereformseffective.

B

Thatis not the end of the matter.Becausehe CommerceClausedoesnot supporttheindividual
mandate,it is necessaryto turn to the Go v e r n seeondadysment:that the mandatenay
beupheldaswithin C 0 n g r ensmerategowerto i | angcollectT a x €Ad..1,& 8, cl. 1.

The Go v e r n mae powed agumentasksus to view the statutedifferently than we did in
considering its commerce power theory. In making its Commerce Clause argument, the
Governmentdefendedthe mandateas a regulation requiring individuals to purchasehealth
insuranceThe Governmentoesnot claim that the taxing powerallows Congresdo issuesucha
command.Instead,the Governmentasksus to readthe mandatenot as orderingindividuals to
buyinsuranceputratherasimposingatax onthosewho do notbuy thatproduct.

The text of a statutecan sometimeshave more than one possiblemeaning.To take a familiar
examplealaw thatreadsfi nwehiclesin thep a r nkight, or might not, banbicyclesin the park.
And it is well establishedhatif a statutehastwo possiblemeanings,one of which violatesthe
Constitution,courtsshouldadoptthemeaninghatdoesnotdo so.

Underthe mandatejf anindividual doesnot maintainhealthinsurancethe only consequences

thathe mustmakean additionalpaymento theIRS whenhe payshis taxes.See§ 5000A(b).That,

accordingto the Governmentmeansthe mandatecanbe regardedas establishinga conditionnot

owning healthinsurancethat triggersa tax the requiredpaymentto the IRS. Under that theory,

the mandateis not a legal commandto buy insurance Rather,it makesgoingwithoutinsurance
just anotherthing the Governmenttaxes,like buying gasolineor earningincome. And if the

mandates in effectjust a tax hike on certaintaxpayerswho do not havehealthinsuranceit may

bewithin C 0 n g r corstdufiomalpowerto tax.



C

The exactionthe Affordable CareAct imposeson thosewithout healthinsurancdooks like a tax

in manyrespectsThefi [ s ] hesponeildlityp a y m eastle statuteentitlesit, is paid into the
Treasuryby i t a x p awhemnrtheysfile ¢heir tax returns.It doesnot apply to individualswho

donotpayfederalincometaxesbecauseheir householdncomeis lessthanthe filing thresholdin

the Internal RevenueCode. For taxpayerswho do owe the payment,its amountis determined
by suchfamiliar factors as taxableincome,numberof dependentsandjoint filing status.

It is of coursetrue thatthe Act describeghe paymentasai p e n anbta iy t, @aBut while that
label is fatal to the applicationof the Anti-Injunction Act, it doesnot determinewhetherthe
paymentmay be viewed as an exerciseof Co n g r &dng posver. It is up to Congress
whetherto apply the Anti-Injunction Act to any particularstatute soit makessenseo be guided
by Congr es s 6s thatgoestiore That thoiteades Hot, hmwegentrolwhetheran
exactionis within C o n g r corssttuionapowerto tax.

None of this is to say that the paymentis not intendedto affect individual conduct.Although
the paymentwill raise considerableevenue,it is plainly designedto expandhealthinsurance
coverage.But taxes that seek to influence conduct are nothing new. Some of our earliest
federaltaxessoughtto deterthe purchaseof importedmanufacturedyoodsin orderto fosterthe
growth of domestiandustry.And we haveupheldsuchobviouslyregulatorymeasuresstaxeson
sellingmarijuanaandsawedoff shotguns.

Indeed,t is estimatedhatfour million peopleeachyearwill choosdo paythelRS ratherthanbuy
insurance.We would expectCongressto be troubled by that prospectif such conductwere
unlawful. That Congressapparentlyregardssuch extensivefailure to comply with the mandate
astolerablesuggestghat Congresglid not think it was creatingfour million outlaws.It suggests
instead that the sharedresponsibility payment merely imposesa tax citizens may lawfully
chooséo payin lieu of buyinghealthinsurance.

Theremay, however beamorefundamentabbjectionto atax onthosewho lack healthinsurance.
Evenif only a tax, the paymentunder8 5000A(b)remainsa burdenthatthe FederalGovernment
imposesfor an omission, not an act. If it is troubling to interpretthe CommerceClauseas
authorizingCongresgo regulatethosewho abstainfrom commerceperhapst shouldbesimilarly
troublingto permitCongresso imposeatax for notdoingsomething.

Three considerationsllay this concern.First, and mostimportantly, it is abundantlyclear the
Constitution does not guaranteethat individuals may avoid taxation through inactivity. A
capitation, after all, is a tax that everyonemust pay simply for existing, and capitationsare
expresslycontemplatedby the Constitution.

Second,C 0 n g r a&b#ity td seits taxing powerto influence conductis not without limits. A
few of our casespoliced theselimits aggressively,nvalidating punitive exactionsobviously
designed toegulatebehaviorotherwiseregardecat the time as beyond fedesmathority.

Third, althoughthe breadthof C o n g r posver i $ax is greaterthan its power to regulate
commercethe taxing power doesnot give Congresshe samedegreeof control over individual

behavior Oncewe recognize¢hatCongressnayregulatea particulardecisionunderthe Commerce
Clausethe FederalGovernmentanbring its full weightto bear.Congressnay simply command
individuals todo asit directs.An individual who disobeysmay be subjectedo criminal sanctions.



Thosesanctionscaninclude not only fines andimprisonmentput all the attendanttonsequences
of being brandeda criminal: deprivation of otherwiseprotectedcivil rights, such as the right
to beararmsor vote in elections;loss of employmentopportunities;social stigma; and severe
disabilities in other controversiessuch as custodyor immigration disputes.

By contrast,C o n g r autharity snderthe taxing power is limited to requiring anindividual

to pay money into the Federal Treasury,no more. If a tax is properly paid, the Government
has nopower tocompelor punishindividuals subjectto it. We do notmakelight of the severe
burdenthattaxationd especiallytaxationmotivatedby aregulatorypurposed canimpose.But

impositionof a tax nonethelesteavesan individual with a lawful choiceto do or notdoacertain
act,solong asheis willing to payataxleviedonthatchoice.

The Affordable CareA c t régsirementhat certainindividuals pay a financial penaltyfor not
obtaining health insurancemay reasonablybe characterizedas a tax. Becausethe Constitution
permitssucha tax, it is not our role to forbid it, or to passupon its wisdom or fairness.

D

The FederalGovernmentloesnot havethe powerto orderpeopleto buy healthinsuranceSection
5000A would thereforebe unconstitutionalf readasa command.The FederalGovernmentdoes
have the power to imposea tax on thosewithout health insurance.Section5000Ais therefore
constitutionalpecausét canreasonablypereadasatax.

vV
A

The Statesalso contendthat the Medicaid expansionexceedsC o n g r autharity snder the
SpendingClause.They claim that Congresdss coercingthe Statesto adoptthe changest wants
by threateningto withhold all of a St a tMediad grants, unlessthe State acceptsthe new
expandedunding and complieswith the conditionsthat comewith it. This, they argue,violates
thebasicprinciplethatthen F e d @oweanmentmay not compelthe Stateso enactor administer
afederalregulatoryp r o g rNawiorlo

There is no doubt that the Act dramatically increasesstate obligations under Medicaid. The
current Medicaid program requires Statesto cover only certain discrete categoriesof needy
individuals,pregnantvomen,children,needyfamilies, the blind, the elderly, andthe disabled 42

U. S.C. § 1396a(a)(10)Thereis no mandatorycoverageor mostchildlessadults,andthe States
typically do not offer any such coverage.The Statesalso enjoy considerableflexibility with

respectto the coveragdevelsfor parentsof needyfamilies. On averageStatescover only those
unemployedparentswho makelessthan 37 percentof the federalpoverty level, and only those
employedparentsvho makelessthan63 percenf the povertyline.

The Medicaid provisionsof the Affordable CareAct, in contrast,require Statesto expand their

Medicaid programsby 2014 to cover all individuals underthe age of 65 with incomesbelow

133 percentof thefederalpovertyline. The Act alsoestablishesanewii [ e | s lsealthbteinael f i t s 0
packagewhich Statesmustprovideto all new Medicaid recipientsa level sufficientto satisfya

r e c i pobligatidngusderthe individual mandatel'he Affordable CareAct providesthat the
FederalGovernmentvill pay 100 percentof the costsof coveringthesenewly eligible individuals
through2016.In thefollowing years thefederalpaymentevelgraduallydecreasedp a minimum

of 90 percentln light of the expansionn coveraganandatedy the Act, theFederalGovernment



estimateghat its Medicaid spendingwill increaseby approximately$100 billion peryear,nearly
40 percentabovecurrentlevels.

The SpendingClause grants Congress theo we r 1 tDebtsprayr d vnied e demeral t h e
Welfare of the United St a t Veshaveélong recognizedthat Congressmay use this power to

grant federal funds to the States,and may condition such a grantuponthe St atie a& i ng
certainactionsthat Congressould not require thentot a k GollegeSavingsBank 527 U. S., at
686.Suchme as ur e s dStateto regulatargagarticularway, [and] influenc[e]aSt at e 6 s
policy ¢ h o i &ewsrorl) suprg at 166. The conditionsimposedby Congressensurethat the

funds are usedby the Statesto i p r o fori tik€ generalWe | f @rthe tmannerCongress
intended.

At the sametime, our caseshave recognizedlimits on Co n g r powes Wnder the Spending
Clauseto securestatecompliancewith federalobjectives.ii Waverepeatedlycharacterizede
Spending Clause legislation as 6 mu dnhthe nature of a contract® The legitimacy of
Congr exersisesf the spendingoower fi t hrassson whether the Statevoluntarily and
knowingly acceptsthe termsof the 6 ¢ o n t orPanmhurst&®espectinghis limitation is critical

to ensuringthat SpendingClauselegislation does not underminethe statusof the Statesas
independensovereignsn our federalsystem.That systemfi r ea whsat might at first seema
counterintuitive insight,thato f r e s dnbamcedy the creationof two governmentspoto n e . 6
0

That insight has led this Court to strike down federal legislationthat commandeera St at e 6 s
legislativeor administrativeapparatugor federalpurposesSeee.g.,Printz, NewYork

Permitting the FederalGovernmentto force the Statesto implementa federal programwould
threaten the political accountability key to our federal system. fi [ W] htleer Feederal
Governmentdirects the Statesto regulate,it may be state officials who will bearthe brunt of
public disapproval,while the federalofficials who devisedthe regulatoryprogrammay remain
insulatedfrom the electoralramificationsof theird e ¢ i sSipemding@auseprogramsdo not
posethis dangerwhena Statehasa legitimatechoicewhetherto acceptthe federalconditionsin
exchangefor federal funds. In such a situation, state officials can fairly be held politically
accountabldor choosingto acceptor refusethe federaloffer. But whenthe Statehasno choice,
the FederalGovernmentcan achieveits objectiveswithout accountability,just asin New York
and Printz. Indeed,this dangeris heightenedwhen Congressacts under the SpendingClause,
becauseCongresscan usethat power to implementfederal policy it could not imposedirectly
underits enumerategowers.

Congressnay attachappropriateconditionsto federaltaxing and spendingprogramsto preserve
its control over the useof federalfunds.In the typical casewe look to the Statesto defendtheir
prerogativesby adoptingfi t biraple expedientof noty i e | dbifedegabblandishmentsvhen
they do not want to embracethe federal policies as their own. The Statesare separateand
independensovereignsSometimesheyhaveto actlike it.

The Stateshowever,arguethat the Medicaid expansions far from the typical case.They object
that Congresshasii ¢ r o theslimedlistinguishingencouragemerfrom ¢ 0 e r cin thenwvayd
hasstructuredhefunding: Insteaaf simply refusing togrant the newunds toStatesghat will not
acceptthe new conditions, Congresshas also threatenedto withhold those St a exéstng
Medicaid funds. The Statesclaim that this threatservesno purposeotherthanto force unwilling
Statesto sign up for the dramaticexpansionn healthcare coverageeffectedby the Act.



Giventhe natureof the threatandthe programsat issuehere,we mustagree.Conditionsthatdo

not heregoverntheuseof thefunds,however,cannotbejustified onthatbasis When,for example,
such conditionstake the form of threatsto terminate other significant independengrants,the

conditionsare properly viewed as a meansof pressuringhe Statesto acceptpolicy changes.

In SouthDakotav. Dole, we considerech challengeto a federallaw that threatenedo withhold
five percenbf aS t a fedekalkighwayfundsif the Statedid notraiseits drinking ageto 21. The
Court found that the conditionwas fi d i r eelatédltoyone of the main purposesfor which
highway funds are expended safeinterstatet r a vAethe.sametime, the condition was not
a restriction on how the highway funds 6 set aside for specific highway improvementand
maintenanceffortsd wereto beused.

We accordinglyaskedwhetherfi t financial inducemenbfferedby C 0 n g rwasiss amercive

asto passthe point at which é p r e susmsintoec o mp u | sWedonnd that the inducement

was not impermissibly coercive, because Congress was offering only ir el amiidvel y
encouragemento the St a t Wesobservedthat i a $duth Dakotawould lose if sheadheres

to her chosencourseas to a suitableminimum drinking ageis 5 % @f her highwayfunds. In

fact, the federal funds at stake constitutedless than half of one percentof SouthDa k ot a 6 s
budgetatthetime.

In this casethefinancialfi i n d u ¢ €éamgresshaschosenis muchmorethanfi r e | antild v el vy
encour ag@ & maguntothehead.Section1396cof the Medicaid Act providesthat if a
St a tMedicaid plan does not comply with the A ¢ t régelirementsthe Secretaryof Health
andHumanServicesmay declare h at A f ur twil eiot bemadgtontberStt sa A State
that opts out of the Affordable CareA c t e&psinsionn healthcarecoveragethus standsto lose
notmerelyfi aelativelysmallp e r ¢ e oftitssegistirg Medicaidfunding, butall of it. Medicaid
spendingaccountsfor over 20 percentof the averageS t a towldsgdget, with federal funds
covering50 to 83 percentof thosecosts.The FederalGovernmentestimatesthatit will pay out
approximately$3.3 trillion between 201@&nd2019in orderto cover thecosts of pre-expansion
Medicaid. In addition, the Stateshave developedintricate statutoryand administrativeregimes
over the courseof many decadesto implementtheir objectivesunder existingMedicaid.lIt is
easyto seehow the Dole Court could concludethat the threatenedoss of less than half of one
percentof SouthD a k o budggtkeft that Statewith afi pr e r otg jeciCwoend@ r desiredd s
policy, i n mérelyin theorybutinf a cThethéeatenedbssof overlOpercenbfaSt a tverdlls
budget,in contrast,is economicdragooningthat leavesthe Stateswith no real option but to
acquiescen theMedicaidexpansion.

B

Nothing in our opinion precludesCongressrom offering funds underthe Affordable CareAct
to expandheavailability of healthcare,andrequiringthatStatesacceptingsuchfunds complywith
the conditionson their use.What Congresss not freeto do is to penalizeStateghat choosenotto
participatein thatnewprogramby takingawaytheir existingMedicaidfunding.

That fully remediesthe constitutionalviolation we have identified. The chapterof the United
StatesCodethat contains8 1396cincludesa severabilityclauseconfirming that we needgo no
further. That clausespecifiesthat i [ iar]y provision of this chapter,or the applicationthereof
to any personor circumstancejs held invalid, the remainderof the chapter,and theapplication
of such provision to other personsor circumstanceshall not be affectedt her dloyd.ad 6 s
holding doesnot affect the continuedapplicationof 8§ 1396cto the existing Medicaid program.



Nor doesit affecttheS e ¢ r e dbiéity tywittsdrawfundsprovidedunderthe Affordable CareAct
if aStatethathaschoserto participatan theexpansiorfails to complywith therequirementsf that
Act.

Thequestionremainswhethert o d dgldingaffectsotherprovisionsof the Affordable CareAct.
We areconfidentthat Congressvould havewantedto preserveaherestof the Act. It is fair to say
that Congressassumedhat every Statewould participatein the Medicaid expansion given that
Stateshad no real choicebut to do so. The Statescontendthat Congressnactedhe restof the
Act with suchfull participationin mind; they point out that CongressnadeMedicaid a meansfor
satisfyingthe mandate,and enactedno other plan for providing coverageto many low-income
individuals.Accordingto the Statesthis meanghattheentireAct mustfall.

We disagree.The Court today limits the financial pressurethe Secretarymay apply to induce
Statesto acceptthe termsof the Medicaid expansion As a practical matter, that meansStates
may now chooseto rejectthe expansionthat is the whole point. But that doesnot meanall or
even any will. Some Statesmay indeeddecline to participate,either becausethey are unsure
theywill beableto afford their shareof the newfundingobligations,or becaus¢heyare unwilling
to commit the administrative resourcesnecessaryto support the expansion. Other States,
however,may voluntarily sign up, finding the idea of expandingMedicaid coverageattractive,
particularlygiventhelevel of federalfundingthe Act offersatthe outset.

We have noway of knowing how manystates willaccepthetermsof theexpansionbut we do not
believeCongressvould havewantedthewhole Act to fall, simply becausesomemay choosenot
to participate.The other reforms Congressenacted,after all, will remainfi f udpédrativeasa
I a wandawill still functionin awayfi ¢ o n s with € @ m ¢ rbasgabjéctivesin enactingthe
s t a t Gonfigentthat Congressvould not haveintendedanythingdifferent,we concludethatthe
restof the Act neednotfall in light of our constitutionaholding.

The Affordable CareAct is constitutionalin partand unconstitutionalin part. The individual
mandatecannotbe upheldasan exerciseof C 0 n g r mowesudderthe CommerceClause.That
ClauseauthorizesCongressto regulateinterstatecommerce,not to order individualsto engage
in it. In this casehowever,it is reasonabléo construevhatCongresfiasdoneasincreasingaxes
on thosewho havea certainamountof income,but chooseto go without healthinsurance Such
legislationis within C 0 n g r powestadtax.

As for the Medicaid expansionthat portion of the Affordable Care Act violatesthe Constitution
by threateningexisting Medicaidfunding. Congresshasno authorityto orderthe Statego regulate
accordingto its instructions.Congressnay offer the Statesgrantsandrequirethe Statesto comply
with accompanyingconditions,but the Statesmust have a genuinechoice whetherto acceptthe
offer. The Statesare given no suchchoicein this case:They musteither accepta basic changm

the natureof Medicaid, or risk losing allMedicaid funding. Theremedy for that constitutional
violation is to precludethe FederalGovernmenfrom imposingsucha sanctionThatremedydoes
notrequirestriking downotherportionsof the Affordable CareAct.

The Framerscreateda FederalGovernmenof limited powers,andassignedo this Court the duty
of enforcingthoselimits. The Courtdoessotoday.But the Courtdoesnot expressany opinion on
the wisdom of the Affordable CareAct. Underthe Constitution,that judgmentis reservedo the
people.

The judgmentof the Court of Appealsfor the EleventhCircuit is affirmed in part andreversed



in part.
It is soordered.

JUSTICE GINSBURG, with  whom JUSTICE SOTOMAYOR joins, and with whom
JUSTICE BREYER and JUSTICE KAGAN join asto Parts I, II, lll, and IV, concurring in
part, concurring in the judgment in part, and dissenting in part. [Ed: the effect of these
votesis that JUSTICES BREYER and KAGAN do not agreewith JUSTICES GINSBURG
and SOTOMAYOR over the Medicaid expansion. Thus, the majority forstriking down the
Medicaid provision includes those two along with the CHIEF JUSTICE and the four
Adi s s edn3ICALIAsS KENNEDY, THOMAS, and ALITO.]

| agreewith THE CHIEF JUSTICE that the Anti-Injunction Act doesnot barthe Cour t 0 s
considerationof this case,and that the minimum coverageprovision is a proper exerciseof

C o n g rtaxmg ppwer. | thereforejoin Partsl, Il, and llI-C of THE CHIEFJ USTI CEO6 s
opinion.Unlike THE CHIEF JUSTICE,however,| would hold, alternatively,thatthe Commerce
ClauseauthorizesCongresgo enactthe minimum coverageprovision.| would alsohold thatthe
SpendingClausepermitsthe MedicaidexpansiorexactlyasCongres&nactedt.

The provision ofhealth care istoday a concerrof national dimensionust astheprovision of
old-age and s u r v i hemefitswas in the 1930s. In the Social Security Act, Congress
installed a federal systemto provide monthly benefitsto retired wage earnersand, eventually,
to their survivors. Beyond question,Congresscould have adopteda similar schemefor health
care.Congresshose jnsteado preservea centralrole for privateinsurersandstategovernments.
Accordingto THE CHIEF JUSTICE,the CommerceClausedoesnot permit that preservation.
Thisrigid readingof the Clausemakesscantsenseandis stunninglyretrogressive.

Since 1937, our precedenhasrecognizedC o n g rlaege authorityto settheN a t | coursEs
theeconomicandsocialwelfarerealm. THECHIEFJ U S T | @dbliedeadingof the Commerce
Clauseharksbackto theerain whichthe CourtroutinelythwartedC o n g reftodgsgodegulatehe
nationaleconomyin theinterestof thosewho laborto sustainit.

A

In enacting thePatientProtectionand Affordable Care Act (ACA), Congresscomprehensively
reformedthe nationalmarketfor healthcargproductsand services By any measurethat market
is immense.Collectively, Americansspent$2.5 trillion on health carein 2009, accountingfor

17.6%of ourN a t i ecandng/ Within the nextdecadeit is anticipated spendingon healthcare
will nearlydouble.

The healthcarema r k size & s0t its only distinctive feature.Unlike the market for almost
any otherproductor service the marketfor medicalcareis onein which all individuals inevitably
participate Virtually everypersonresidingin the United Statessooneror later, will visit adoctor
or otherhealthcareprofessional.

B

The largenumber ofindividuals without healthinsurance Congress foundheavily burdensthe



nationalhealthcare market. As just noted,the costof emergencycareor treatmentfor a serious
illness generallyexceedswhat an individual can afford to pay on her own. Unlike marketsfor
mostproductshowever theinability to payfor caredoesnotmeanthatanuninsuredndividual will
receiveno care.Federaland statelaw, as well as professionalobligationsand embeddedocial
norms, requirdospitals and physiciarie provide caravhenit is mostneeded regardles®f the
p at i abihtytdpay.

As a consequencenedicalcare providersdeliver significant amountsof careto the uninsured
for which the providersreceiveno payment.In 2008, for example,hospitals,physicians,and
otherhealthcareprofessionalseceivedno compensatiorior $43 billion worth of the$116billion
in caretheyadministeredo thosewithoutinsurance.

Health-care providers do not absorbthesebad debts. Instead,they raise their prices,passing
alongthe costof uncompensatedareto thosewho do pay reliably: the governmentand private
insurancecompaniesln responseprivate insurersincreasetheir premiums,shifting the cost of

the elevatedbills from providersonto thosewho carry insurance.The net result: Those with

health insurancesubsidizethe medical care of thosewithout it. As economistswould describe
whathappenstheuninsuredi f r e abrethiibsewho payfor healthinsurance.

The size of this subsidyis considerable Congressfound that the costshifting just described
A i n c rfamalys[iassirance]premiumsby on averageover $1,000ay e a Highér premiums,
in turn, renderhealthinsurancedessaffordable,forcing more peopleto go without insuranceand
leadingto furthercostshifting.

C

Statescannotresolvethe problemof the uninsuredon their own. Like Social Securitybenefits,
a universalhealthcaresystem,if adoptedby anindividual State,would befi b aoithe needyand
dependenelsewhereencouraginghemto migrateandseekahavenofr e pos e . 0

D

Awarethata nationalsolutionwasrequired,Congressould havetakenover the healthinsurance
market by establishinga tax-andspendfederal programlike Social Security. Sucha program,
commonlyreferredto asa single payersystem(wherethe sole payeris the FederalGovernment),
would haveleft little, if any,roomfor privateenterpriseor the Stateslnsteadof going this route,

Congressenactedthe ACA, a solution that retainsa robustrole for private insurersand state
governmentsTo makeits chosenapproachwork, however,Congreshadto usesomenewtools,

including a requirementthat most individuals obtain private health insurancecoverage.As

explainedbelow, by employingthesetools, Congressvas ableto achieve a practical,altogether
reasonablesolution.

A centralaim of the ACA is to reducethe numberof uninsuredU. S. residents.The minimum
coverageprovisionadvanceshis objectiveby giving potentialrecipientsof healthcarea financial
incentiveto acquireinsurance Per the minimum coverageprovision, an individual musteither
obtaininsuranceor payatoll constructecsatax penalty.

Congresscomprehendedhat guaranteedssueand communityrating laws alonewill not work.
Wheninsurancecompaniesrerequiredto insurethe sick ataffordableprices,individuals canwait
until theybecomaelll to buy insurancePrettysoon thosein needof immediatemedicalcared i.e.,



thosewho costinsurersthe mostd becomethei nsur ance Cc @ustpraersirhess 6
Aadveelk e cptoblemteavesinsurerswith two choices:They can either raise premiums
dramaticallyto covertheir everincreasingcostsor they can exit the market.In the sevenStates
that tried guaranteedssue and communityrating requirementswithout a minimum coverage
provision,thatis preciselywhatinsurancecompanieslid.

MassachusettsCongresswas told, crackedthe adverseselectionproblem. By requiring most
residentsto obtain insurance the Commonwealthensuredthat insurerswould not be left with
only the sick as customersAs a result, federal lawmakersobserved Massachusettsucceeded
where other Stateshad failed. In coupling the minimum coverageprovision with guaranteed
issueandcommunityratingprescriptionsCongresg$ollowedMa s s ac Heads et t s 6

Il
A

The CommerceClause,it is widely acknowledgedfi w attee F r a m eespendeo the central
problem that gave rise to the Constitutioni t s @Jhder.thé Articles of Confederation,the
Con st i precursoghe tegulationof commercewasleft to the States.This schemeproved
unworkable,becausehe individual States,understandably focuse@n their own economic
interestspftenfailedto takeactionscritical to thesucces®f theNationasawhole.

What was neededwasa fi n at Gaveramentt armedwith a positive & completeauthority
in all caseswhere uniform measuresaren e ¢ e s $ha F iy a i sotutoidwas the Commerce
Clausewhich, asthey perceivedt, grantedCongresgshe authorityto enacteconomiclegislation
fi i all Casedor the generalnterestsof the Union, andalsoin thoseCasedo which theStatesare
separately ncompetent . O

B

Until today, this C o u rptagnsticapproachto judging whetherCongressvalidly exercisedits
commercepowerwasguidedby two familiar principles.First, Congressasthe powerto regulate
economicactivitiesii t Isubstantiallyaffectinterstatec 0 mme [Thusecapacious poweextends
evento local activities that, viewed in the aggregatehave a substantialimpact on interstate
commerce.

Second,we owe a large measureof respectto Congresswhen it framesand enactseconomic
and social legislation. In answeringthese questions,we presumethe statute under review is
constitutionalandmay strike it downonly onafi p | ah o w ithat Gangressactedirrationally.

C

Straightforwardapplicationof theseprincipleswould requirethe Courtto hold thatthe minimum
coverageprovision is proper CommerceClause legislation. Beyond dispute, Congress haca
rational basis for concluding that the uninsured, as a class, substantially affect interstate
commerce.Those without insuranceconsumebillions of dollars of healthcare productsand
serviceseach year. Those goods are produced,sold, and delivered largely by national and
regionalcompanieswho routinely transactbusinessacrossstatelines. The uninsuredalso cross
statelinesto receivecare.Somehavemedicalemergenciesvhile awayfrom home.Others,when
sick,goto aneighboringStatethatprovidesbettercarefor thosewho havenot prepaidfor care.

ma



Not only do thosewithout insuranceconsumea largeamountof healthcareeachyear;critically,
asearlierexplained,their inability to pay for a significantportion of that consumptiondrives up
market prices, foists costs on other consumers,and reducesmarket efficiency and stability.
Giventhesefar-reachingeffectson interstatecommercethe decisionto forgo insuranceis hardly
inconsequentiabr equivalentto A d o n B ¢ h iit ws,ginstead,an economicdecisionCongress
hastheauthorityto addressinderthe CommerceClause.

D

Ratherthan evaluatingthe constitutionalityof the minimum coverageprovision in the manner
establishedoy our precedentsTHE CHIEF JUSTICE relies on a newly minted constitutional
doctrine. The commercepowerdoesnot, THE CHIEF JUSTICEannouncespermit Congresdo
Acompel[ | ] tobecaneastivedh commerce byurchasingapr oduct . 0

THE CHIEFJ U S T | @febcsnstrainton C 0 n g rcenmsmerégpowergainsno force from our
precedentandfor thatreasonalonewarrantsdisapprobationBut evenassumingfor the moment,
that Congresdacks authorityunderthe CommerceClauseto i ¢ o mipdeviduals notengagedn
commerceto purchasean unwantedp r o d wsuch a, liditation would be inapplicable here.
Everyonewill, at somepoint, consumehealthcare productsand services.Thus, if THE CHIEF
JUSTICE s correctthat an insurancepurchaserequirementcan be applied only to those who
A a c t icansumearealthcare theminimumcoveragegrovisionfits thebill.

Maintaining that the uninsuredare not active in the healthcare market THE CHIEF JUSTICE
drawsananalogyto the carmarket.An individual fi insté a ¢ inthecarma r k&eTHE GHIEF
JUSTICE observessimply becausehe or she may somedaybuy a car. The analogy is inapt
Althoughanindividual mightbuy a caror a crown of broccoli one day, thereis no certainty she
will everdo so. And if sheeventuallywants a car or has a craving for broccoli, she will be
obliged to pay at the counter beforereceivingthe vehicleor nourishmentShewill getno free
ride or food, at the expensef anotherconsumerforcedto pay an inflated price.

THE CHIEF JUSTICEalso calls the minimum coverageprovisionan illegitimate effort to make
young, healthy individuals subsidizeinsurancepremiumspaid by the less hale and hardy. This
complaint, too, is spurious.Under the current healthcare system, healthy personswho lack
insurancereceivea benefit for which they do not pay: They are assuredthat, if they needit,
emergencymedical care will be available, although they cannot afford it. Those who have
insurancebearthe costof this guaranteeBy requiring the healthyuninsuredto obtaininsurance
or pay a penalty structuredas a tax, the minimum coverageprovision endsthe free ride these
individualscurrentlyenjoy.

In thefullnessof time, moreovert o d aouidgandhealthywill becomes o ¢ i @dagdanfem.
Viewed over a lifespan,the costsand benefitsevenout: The youngwho pay more thantheirfair
sharecurrentlywill paylessthantheirfair sharewhentheybecomeseniorcitizens.And evenif, as
undoubtedlywill be the case,someindividuals, over their lifespans,will pay morefor health
insurancethan theyreceive in healtlservicesthey have littleto complain aboutfor thatis how
insurancewnorks. Everyinsuredpersornreceivegrotectionaganst a catastrophidoss,eventhough
only asubsebf thecoveredclasswill ultimatelyneedthatprotection.

It is not hard to show the difficulty courts (and Congress)would encounterin distinguishing
statutesthat regulatefi a ¢ t ifrem thgs@that regulatei i n a c tAis Judde FFasterbrook



noted, fi iigst possibleto restatemost actionsas correspondingnactionswith thesamee f f ect . 0
Archiev. Racine 847 F.2d 1211,1213(CA7 1988)(en banc).Takethis caseasan example. An

individual who opts notto purchaseinsurance froma private insurer canbe seenas actively
selectinganotherform of insuranceself-insurance( fi Mreis inactivewhendecidinghow to pay

for healthcare,asselfinsuranceand privateinsurancearetwo forms of actionfor addressinghe

samer i s Kheminimumcoveragegrovisioncouldthereforebedescribedasregulatingactivists

in the selfinsurancemarket. Wickard is anotherexample.Did the statutethereatissuetarget

activity (thegrowingof too muchwheat)or inactivity (thef a r nfailurétspurchasevheatin the
marketplace)™ anything,theC o u ratalyssssuggestethelatter.

At bottom, THE CHIEFJ US T | @ndthesjoint d i s s efmu ietagad individual cannot
be subjectto CommerceClauseregulationabsentvoluntary, affirmative acts that enter him or
herinto, or affect, the interstatemarketexpresses concernfor individual liberty that[is] more
redolentof Due ProcessClausea r g u mePhaintiffs. have abandonedany argumentpinned
to substantivelueprocesshoweverandnow concedehattheprovisionshereatissuedo notoffend
theDueProces<lause.

2

Underlying THE CHIEF J U S T | ddwdhat the CommerceClausemust be confinedto the
regulationof active participantan a commercialmarketis a fearthatthe commercepowerwould
otherwiseknow nolimits.

First, THE CHIEF JUSTICE could certainly uphold the individual mandatewithout giving
Congresgarte blancheto enactany andall purchasenandatesAs severatimesnoted,theunique
attributesof thehealthcaremarketrendereveryonectivein thatmarketandgiveriseto asignificant
freeriding problemthatdoesnotoccurin othermarkets.

Norwouldthecommercgpowerbeunbridled,absenTHECHIEFJ US T | fIC& @ ts ilimitationy 0
Congresswould remain unableto regulate noneconomicconductthat has only an attenuated
effecton interstatecommerceandis traditionally left to statelaw. SeeLopez Morrison.

Considerthe chain of inferencesthe Court would haveto acceptto concludethat a vegetable
purchase mandatsaslikely to have asubstantiakffect on thehealthcarecostsborne by lithe
Americans.The Courtwould haveto believethatindividualsforcedto buy vegetablesvould then
eatthem(insteadof throwingor giving themaway),would preparehevegetablesn a healthyway
(steamedbr raw, not deepfried), would cut back on unhealthyfoods,and would not allow other
factors (suchas lack of exerciseor little sleep)to trump the improveddiet. Suchii pi Iofji ng
inferenceuponi n f e risgustwiteatihe Courtrefusedto doin Lopez and Morrison.

Otherprovisionsof the ConstitutionalsocheckcongressionabverreachingA mandatdo purchase
a particularproductwould be unconstitutionaif, for example,the edictimpermissibly abridged
the freedomof speech,interferedwith the free exerciseof religion, or infringed on a liberty
interestprotectedoy theDueProces<lause.

Supplementingheseegalrestraintss aformidablecheckon congressiongbower:the democratic
processAs the controversysurroundingthe passagef the Affordable CareAct attestspurchase
mandatesrelikely to engendepolitical resistanceThis prospecis borneoutby the behaviorof

statelegislators.Despite their possessiorof unquestionedauthority to impose mandatesstate



government$averarelydoneso.

1
A

For the reasonsexplainedabove,the minimum coverageprovision is valid CommerceClause
legislation.Seesupra Partll. Whenviewed asa componenibf the entire ACA, thepr ovi si onods
constitutionalitypecome®venplainer.

The Necessaryand Proper Clausefi e mp o @angrassto enactlaws in effectuation of its

[commerce]powe[r] thatare not within its authorityto enactini s o | aRaicthd4bU.&.,at 39

(Scalia, J., concurringin judgment).Hence,i [ eomplexregulatoryprogramé can survive a
CommerceClause challenge without a showing that every single facet of the program is

independenthanddirectly relatedto a valid congressionalj o afi listénoughthatthe challenged
provisionsare an integral part of the regulatory programand that the regulatoryschemewvhen
consideredas a whole satisfiesthist e s[$ee]Raich 545 U. S., at 37 (Scalia,J., concurringin

judgment) ( 1 C o n ayeegidate even noneconomiclocal activity if that regulationis a
necessarpartof amoregeneraregulationof interstatecommerceTherelevaniquestionis simply
whetherthe meanschosenare6 r e a s a d a p o vhel atainmentof a legitimateendunder
thecommerce o w e(aitatianomitted)).

Recall that one of C 0 n g rgeads ;1 Gnactingthe Affordable Care Act was to eliminate the
insurancel n d u sptactige 6f £harginghigher pricesor denying coverageto individualswith
preexistingmedicalconditions.The commerceowerallows Congresgo banthis practice,apoint
noonedisputes.

Congresknew, however thatsimply barringinsurancecompaniesrom relyingonana p pl i cant 0 s
medicalhistory would not work in practice.Without the individual mandate,Congresslearned,
guaranteedssue and communityrating requirementsvould trigger an adverseselectiondeath

spiral in the healthinsurancemarket: Insurancepremiumswould skyrocket, the number of
uninsuredwould increase and insurancecompaniesvould exit the market.Whencomplemented

by aninsurancemandatepn the otherhand,guaranteedssueandcommunity rating would work

as intended,increasingaccessto insuranceand reducinguncompensatedare. The minimum
coverageprovision is thus an i e s s ear[t] bfaallarger regulation of economicact i vi t y 0 ;
without the provision, i t Inegulatory scheme[w]ould beu n d e r Raight 5450U. S., at 24i

25 (internalquotationmarksomitted). Putdifferently, the minimum coverageprovision, together

with the guaranteedssue and communityrating requirementsisié r e a s a d a ptb thed 6
attainmenbf alegitimateendunderthe commercep o w etheclimination of pricing and sales
practicesthattakeana p p | i roedicathiétay into accountSeed., at37(Scalia,J.,concurring

in judgment).

A\

Ultimately, the Court upholdsthe individual mandateas a properexerciseof C 0 n g rpewsersod
tax andspendf f theé generalWelfareof the United St a tl eamcurin thatdetermination,
which makesTHE CHIEF J U S T | Cd&rinerceClause essayall the more puzzling. Why
shouldTHE CHIEF JUSTICEstrive so mightily to hemin C o n g rcapacgtyfo meetthe new
problems arising constantly in our ever developing modern economy?! find no satisfying
respons¢o thatquestionn his opinion.



Vv

The questionposedby the 2010 Medicaid expansionis essentiallythis: To cover a notably

larger population,must Congresdakethe repeal/reenaatoute, or may it achievethe sameresult

by amendingexisting law? The answershould be that Congressmay expandby amendment
the classef needypersonsentitiedto Medicaidbenefits.A ritualistic requirementhatCongress
repealand reenactspendinglegislationin orderto enlargethe populationservedby a federally

fundedprogramwould advanceno constitutionalprinciple andwould scarcelyservethe interests
of federalism.To the contrary,sucha requirementwould rigidify C o n g re#ostsstaempower
Stateshy partneringwith themin theimplementatiorof federalprograms.

Medicaid is a prototypicalexampleof federatstatecooperationin servingtheNa t i geneéak
welfare. Ratherthan authorizinga federal agencyto administera uniform nationalhealthcare
systemfor the poor, Congressoffered Statesthe opportunityto tailor Medicaid grants to their
particularneeds,so long as they remainwithin boundssetby federallaw. In shapingMedicaid,
Congresdlid not endeavorto fix permanentlythe terms participatingstatesmust meet; instead,
Congresseservedhefi r i tgditdar,amendorr e p ary pravisionof the MedicaidAct. States,
for their part, agreedto amendtheir own Medicaid plans consistentwith changesrom time to
time madein thefederallaw.

THE CHIEF JUSTICE ultimately askswhetherii t financial inducementoffered by Congress
€ pass|ed]the point at which pressurgurnsinto ¢ o mp u | WhemfuturedSpendingClause
challengesarrive,astheylikely will in thewakeoft o d algciéian,how will litigants andjudges
asseswhetheri &tatehasalegitimatechoicewhetherto accepthefederalconditionsin exchange
for federalf u n dAsedcGurtsto measurehe numberof dollars the FederalGovernmenimight
withhold for noncompliancehe portion of the St a buelgetat stake?And whichSt aB e 6 s
orSt a & dudgets determinativetheleadplaintiff, all challengingStateg26in this casemany
with quite different fiscal situations),or somenational median? Does it matter that Florida,
unlike most States, imposes no state income tax, and thereforemight be able to replace
foregonefederalfunds with new staterevenue?Or that the coercionstateofficials in fact fearis
punishmentt the ballot box for turningdowna politically popularfederalgrant?

The coercion inquiry, therefore, appearsto involve political judgments that defy judicial
calculation.SeeBakerv. Carr, 369 U. S. 186, 217 (1962). Even commentatorsympatheticto

robust enforcementof Doled dimitations have concludedthat conceptionsof ii mper mi ssi b
c oer @reniseddnSt a peecsividnability to declinefederalfundsii a justtoo amorphous

to bejudiciallya d mi n i sBaker& Bdrrnean @ettingoff theDole, 78Ind. L. J. 459,521,522,

n. 307 (2003)(citing, e.g, Scalia,The Rule of Law asa Law of Rules,56 U. Chi. L. Rev.1175

(1989)).

At bottomimyc o | | e pogtioresshattheS t a telarscéonfederalfundslimits Congr es s 0
authorityto alterits spendingorogramsThis getsthingsbackwardsCongressnotthe States,is
taskedwith spendingfederal money in serviceof the generalwelfare. And eachsuccessive
Congresss empoweredo appropriatdundsasit seedit. Whenthe 110thCongresseached a
conclusion abouMedicaidfundsthatdifferedf r om i t s pieweitchleridgedhsSat rast e 6 s
righttofi e x i sorfi png® 10s funde.fEpr, v fact, thereareno suchfunds.There is only
moneyStatesanticipatereceivingfrom future Congresses.

For thereasonstated| agreewith THE CHIEF JUSTICEthat, asto the validity of the minimum



coverageprovision, the judgmentof the Court of Appealsfor the Eleventh Circuit shouldbe
reversedIn my view, the provision encounterso constitutionalobstruction.Further,l would
upholdthe EleventhC i r c decisiodtlsatthe Medicaidexpansions within C 0 n g rspeadng
power.

JUSTICE SCALIA, JUSTICE KENNEDY, JUSTICE THOMAS, and JUSTICE
ALITO, dissenting.

Congressassetout to remedythe problemthatthe besthealthcareis beyondthe reachof many
Americanswho cannotafford it. It canassuredlydo that, by exercisingthe powersaccordedo
it underthe Constitution.The questionin this case however s whetherthe complexstructuresand
provisionsof the PatientProtectionand Affordable CareAct (Affordable CareAct or ACA) go
beyondthosepowers We concludethattheydo.

This caseis in onerespecdifficult: it presentdwo questionf first impressionThefirst of those
is whetherfailure to engagen economicactivity (the purchaseof healthinsurance)s subjectto

regulationunder the CommerceClause.Failure to act doesresultin an effect on commerce,
andhencemight be saidto comeunderthisC o u riitad § e © tmimre griter@wof Commerce
Clausejurisprudence But in none of its decisionshas this Court extendedthe Clausethatfar.

Thesecondjuestionis whetherthe congressiongbowerto tax andspendpermitsthe conditioning
of a St a tamtéhsedreceiptof all funds under a massivestate administeredfederal welfare
programupon its acceptanceof an expansionto that program.Severalof our opinionshave
suggestethatthe powerto tax andspendcannotbeusedto coercestateadministratiorof afederal
program,but we haveneverfound a law enactedunderthe spendingpowerto becoercive.Those
guestionsaredifficult.

The caseis easy and straightforward,however,in anotherrespect.What is absolutelyclear,

affirmed by the text of the 1789 Constitution,by the Tenth Amendmentratified in 1791, and by

innumerablecasesof oursin the 220 yearssince, is that there are structurallimits upon federal
poweruponwhatit canprescribewith respectto private conduct,and uponwhatit canimpose
upon the sovereignStates.Whatevermay be the conceptualimits uponthe CommerceClause
anduponthe powerto tax and spendthey cannotbe suchaswill enablethe FederalGovernment
to regulateall private conductandto compelthe Statesto function as administratorsof federal
programs.

Thatclearprinciple carriesthe day here.The striking caseof Wickardv. Filburn, which held that
the economicactivity of growing wheat,evenfor o n eodis consumption affectedcommerce
sufficiently thatit could beregulated alwayshasbeenregardedasthe ne plus ultra of expansive
CommerceClausejurisprudenceTo go beyondthat,andto saythe failure to grow wheat(which
IS not an economicactivity, or any activity at all) nonethelesaffects commerceand therefore
canbe federallyregulated,s to makemerebreathingin andout the basisfor federalprescription
andto extendfederalpowerto virtually all humanactivity.

As for the constitutionalpowerto tax andspendfor the generalwelfare: The Courthaslongsince
expandedhatbeyond (whatMadisonthoughtit meant) taxingand spendingfor thoseaspectsof
the generalwelfare that were within the FederalGo v e r n mreumdrafegowers. Thus, we
now have sizable federal Departmentsdevoted to subjectsnot mentionedamongCo n g r
enumeratedpowers, and only marginally relatedto commerce:the Departmentof Education,
the Departmentof Health and Human Services, the Departmentof Housing and Urban
DevelopmentTheprincipalpracticalobstaclaghatpreventCongres$rom usingthetax- andspend



powerto assumall the generalwelfareresponsibilitiedraditionally exercisedy the Statess the
sheernmpossibility of managinga FederalGovernmentargeenoughto administersucha system.
That obstaclecan be overcomeby grantingfundsto the Statesallowing themto administerthe
program.Thatis fair andconstitutionalenoughwhenthe Statesfreely agreeto havetheir powers
employedand their employeesenlistedin the federal scheme.But it is a blatantviolation of

theconstitutionabktructurewhenthe Stateshaveno choice.

The Act beforeus hereexceeddederalpowerbothin mandatingthe purchaseof healthinsurance
andin denyingnonconsentingstatesall Medicaid funding. Thesepartsof the Act are central to
its design and operation,and all the A c t d@iher provisions would not have beenenacted
withoutthem.In ourview it mustfollow thattheentirestatutes inoperative.

[
Thelndividual Mandate

Article |, § 8, of the Constitutiongives Congresshe powerto i r e g Comaeresé among
theseveralS t a tTkedndivdidual Mandatein theAct commandshateveryii a p p | indiviauall e
shall for eachmonth beginningafter 2013 ensurethat the individual, and any dependent othe
individual who is an applicable individuals covered undeminimum essentiat o v e r lfatgiss . 0
provisionfi r e g udnghing,isisthefailure to maintainminimumessentiatoverage One might
arguethat it regulatesthat failure by requiring it to be accompaniedoy paymentof a penalty.
But that failure-that abstention fromcommerces not i Co mme r che .sdre, plrehasing
insurances i C o mm e butoaedgesnot regulatecommercethat doesnot existby compelling
its existence.

Il

TheTaxingPower

Congresshasattemptedio regulatebeyondthe scopeof its CommerceClauseauthority, and 8§

5000A is thereforeinvalid. The Governmentcontends,however, as expressedn the caption
to Part Il of its brief, that A T HEMINIMUM COVERAGE PROVISION IS

INDEPENDENTLY AUTHORIZED BY CONGRE S BAXIBIG P OWE R . The phrase
Ai nde p eanud ehnotsliggesstde@xistence of a creatureeverhithertoseenin the United

StateReportsA penaltyfor constitutionapurposeshatis alsoataxfor constitutionapurposesin

all our caseghe two are mutually exclusive.The provision challengedunderthe Constitutionis

eithera penaltyor elseatax. Of coursein manycasesvhatwasa regulatorymandatesnforcedby

a penaltycould havebeenimposedasa tax uponpermissibleaction;or whatwasimposedas a tax

uponpermissibleactioncouldhavebeenaregulatorymandateenforcedby apenalty. Butwe know

of no case,and the Governmentcites none, in which the imposition was, for constitutional
purposesboth. The two are mutually exclusive. Thus, whatthe Go v e r n paptiortsidosld
havereadwasi AL TERNAT ITMHEMIMIMUM COVERAGE PROVISIONIS NOT A

MANDATE-WITH-PENALTY BUT A T A X It & importantto bearthis in mind in evaluating
thetax argumenbf the Governmenandof thosewho supportt: Theissues notwhetherCongress
hadthe powerto framethe minimum-coverageprovisionasatax, butwhetherit did so.

Our casesestablisha clearline betweematax andapenalty:id [ #&}is anenforcedcontribution
to provide for the supportof government;a penalty € is an exactionimposedby statute as
punishmentfor an unlawful a ¢ tin afew cases,this Court has held that a i t aimposed
upon private conductwas so onerousas to be in effect a penalty. But we have neverheldd



neverd thatapenaltyimposedfor violation of thelaw wassotrivial asto bein effecta tax. We

have neverheld that any exactionimposedfor violation of the law is anexerciseo f Congr es s
taxing powerevenwhenthe statutecallsit a tax, muchlesswhen (ashere)the statuterepeatedly

callsit apenalty.Whenanactii a d o thecfiterihof wr o n g daodthergmposesa monetary

penalty as the fi p r i noorisggaehceon those who transgressits s t a n dibaredtess
regulatorypenalty,notatax.

That 8 5000A imposesnot a simple tax but a mandateto which a penalty is attachedis
demonstratedby the fact that some are exemptfrom the tax who are not exemptfrom the
mandatea distinction that would make no senseif the mandatewere not a mandate.Section
5000A(d)exemptghreeclasseof peoplefrom thedefinitionof i a p p | i @ é ib Vv Selojectd | O
the minimum coveragerequirement:Those with religious objectionsor who patrticipatein a
A h e acardslaringmi n i sthosewhoareil n tawfully p r e sie the United States;and
thosewho areincarceratedSection5000A(e)thencreatesa separate seaif exemptionsexcusing
from liability for the penalty certain individuals who are subjectto the minimum coverage
requirementThosewho cannotafford coveragewho earntoo little incometo requirefiling atax
return; who are membersof an Indian tribe; who experienceonly short gapsin coverage;and
who, in the jJudgmentof the Secretaryof Healthand HumanServicesfi h asuféereda hardship
with respectto the capability to obtainc o v e r I §50004A were a tax, thesetwo classesof
exemptionwould makeno sensetherebeingno requirementall the exemptionswvould attachto
thepenalty(renamedax) alone.

§2.04 FEDERAL LEGISLATION IN AID OF CIVIL RIGHTS AND LIBERTIES
Add before City of Boernev. Flores:

ShelbyCountyv. Holder, 133S.Ct. 2612(2013): ShelbyCounty,Alabama,a coveredjurisdiction
undersection4 of the Voting RightsAct of 1965,broughtsuit againstthe Attorney Generalof the
United States,seekinga declaratoryjudgmentthat sections4(b) and 5 of the Act arefacially
unconstitutionalThe SupremeCourtfoundthe coveragdormulaof sectiord (which determinedo

what states the requirementsof section 5 applied) i un c o n s tim tightt of cunrent

c ondi tin an opnioroby the Chief Justice,the Court found that the Voting Rights Act

As hadpelpw framsthe basic principles of federalism, state sovereignty, and equal
sovereigntyamongthe states Althoughthe coveragdormula madesensan 1964, t boaditions
thatoriginally justified thesemeasuresio longercharacterizevoting in thecovered ur i sdi ct i on
Theformulaof section4 i | o otkcaude(discriminatorytests)andeffect (low voter registration

and turnout), and tailored the remedy (preclearance}o those jurisdictionsexhibitingb ot h . 0
The Court held that this formulation could no longer be justified by currentneedsand the
geographidistribution of discrimination,becausdi ¢ o v eaday 3 basedon decadesld data

and eradicatedp r a c t The @ogrt.cancludedthati t o d stajishicstell an entirelydifferent
story. o

In dissent,JusticeGinsburgindicatedthat shewould upholdC o0 n g r @getersidagiondueto the
continuednecessityof the Voting Rights Act. In a footnote, she pointed out that i T hGourt
purportsto declareunconstitutionabnly the coverageformula setout in s 4(b). € But without

that formula, 8 5isi mmo b i IShewveultl have deferredto the exerciseof congressional
discretion:i Wi t h o v e suppbrtn IbathiHauges Congressoncluded thatfor two prime
reasons, 8§ Shouldcontinue in forcepnabatedFirst, continuancavould facilitate completionof

the impressivegains thus far made;and second,continuancewould guard against backsliding.
Thoseassessmentwere well within C o n g rpeowingedo makeand shouldelicit thisCour t 6 s



unstintinga p p r o b Ehéproblemstitatspurredenactmenof the Voting Rights Act in thefirst
placeremain,shearguedandfi j u r i sabveredby tiee preclearanceequirementcontinuel]
to submit,in large numbers proposedchangedo voting laws that the Attorney Generaldeclined
to approve, arguing that barriers to minority voting would quickly resurface were the
preclearancaemedy e | i mi nShd belidvedthat rational basis is the correctstandardfor
reviewing the constitutionalityof legislationimplementingthe Civil War amendments.

§2.05 THE ELEVENTH AMENDMENT

Add at endof page215:

In Colemanyv. Court of Appeals ofMaryland, 132 S. Ct. 1327 (2012) a unanimousCourt
distinguishedHibbs and held that the self-care provision of the Family and Medical Leave Act
wasnotavalid abrogationof theS t a imengnily from suit. Unlike thefi f a reialrpeovsions,
the self-careprovisionobliged employersto permit unpaidleavefor serioushealth conditionsof
theemployeenim- or herself.The CourtfoundthattheevidencebeforeCongressvhenthe FMLA
was enactedvasrepletewith evidenceof sexdistinctionsin the applicationof leavesof absence
for careof family membersput that therewas no evidenceof discriminationwith regardto self
care.n Wi t widespreactvidenceof sexdiscriminationor sexstereotypingn the administration
of sick leave,it is apparentthat the congressionapurposein enactingthe self-careprovisionis
unrelated odéscriminationthat could be addressedinderthe FourteenthAmendmentTherefore,
it failed to qualifyunderSectior5 6 s aut h or i zmetdsuresor coastitutionaimkatbnsa |



Chapter 3 STATE POWER IN AMERICAN FEDERALISM

[see Arizona State Legislature v. Arizona IndependentRedistricting Commission, 8§ 2.01
suprg

§3.02 THE MODERN FOCUS
[D] Interstate Privilegesand Immunities
Add at end of note 4:

In McBurney v. Young, 133S. Ct. 1709(2013) the Courtreturnedto the issueof whatfederally
protectedrights are i f u n d a rfoe putpasksof the Privilegesand ImmunitiesClause.The
caseconcernedthe constitutionalityof Vi r g i Freedandos Information Act, which provides
that i a public records shall be open to inspection and copying by any citizens of the
Co mmo n w ebat faileth to grantsuchrights to nonresidentsTwo out-of-statecitizens who
had beendeniedinformation underthe Act challengedts constitutionalityunder,inter alia, the
Privilegesand Immunities Clause.The SupremeCourt rejectedthe challenge,holding that the
clauseprotectedonly i f u n d a mghts andtHatimoneof therightsinvolvedreachedhatlevel.

Plaintiffs arguedthat the Virginia statuteviolated four fundamentalrights: i t bpportunity to
pursuea common calling, the ability to own and transfer property, accessto Virginia courts,
and accessto publici n f or mahe Caum acknowledgedthat the first three are in fact
fundamentabut found that they had not beenviolated. Rather,Virginia had enactedthe statute
to give citizensaccessto public recordsso they could hold their electedofficials accountable
andnotto i p r o & ¢omhpetitiveeconomicadvantagefor Virginia citizens. Laws violate the
right to a common calling, the Court stated,i o nwhgn those laws were enactedfor the
protectionistpurposeof burdeningoutof-statec i t i zvieiam sleady was not the casehere.
Rather the statuteunquestionabhhas thenonprotectionistaim of helpingVirginia citizenshold
their electedofficials accountableAs for the secondclaim, the Court notedthat propertyrecords
are availablethrough meansother than a Freedomof Information Act requestd for example,
throughthe courtsor online. As for the third claim, the Court held that Freedomof Information
Act requestswere unnecessaryo assureequalaccesso Vi r g icaurtsabécauseai Vi r gi ni a6 s
rulesof civil proceduregrovidefor bothdiscoveryé andsubpoenaducesecumo

The Courtrefusedto find accesgo public informationto constitutea fundamentakight, on the
groundsthat the right is too broad,hasno basisin historical tradition, andis noti b a ® the
maintenancer well-beingoftheUni on. o

§3.03 WHEN CONGRESSSPEAKS

[B] Preemptionby Federal Statute

Add at end of section:

Arizona v. United States 132 S. Ct. 2492 (2012). Arizona mademajor nationalwaveswith its
2010 legislation addressingmmigration. The essenceof the immigration debateis that some



states feel threatenedby numbers of persons either entering the country illegally or
overstayingvisasandworking illegally. At the sametime, federallaw doesnot providefor work
visas addressingmany of the lower-paying laborforce jobs that foreign workers seemmore
willing to take than do U.S. citizens. The Arizona law addressingsome of the issueswas
challengedby the federal governmenton preemptiongroundsfor reasonssimilar to Hines v.
Davidowitz Accordingto JusticeK e n n entbjpriy®pinion:

Four provisionsof the law are at issuehere.Two createnew stateoffenses.Section
3 makes failure to comply with federal alienregistration requirementsa state
misdemeanor.Section 5, in relevant part, makes it a misdemeanorfor an
unauthorizedalien to seekor engagein work in the State.Two other provisions
give specific arrestauthority and investigativedutieswith respectto certain aliens
to stateand local law enforcementfficers. Section6 authorizesofficers to arrest
without a warranta personfi t loféicer has probable cause to believe € has
committed any public offense that makesthe person removable frorhe United
St a tSectionZ§B) providesthatofficerswho conducta stop, detention,or arrest
mustin somecircumstancesnake efforts to verify thep e r simmigragionstatus
with theFederalGovernment.

The majority of the Court upheldsection2(B) (verifying the immigration statusof detainees)
but struckthe remainingthreeprovisions:makingit a crime understatelaw for aliensto fail to
register under federal law, making it a crime for aliens to work without federalpermission,
and providing arrestauthority when police have probablecauseto believe a personwould be
deportablainderfederallaw.

All threeof the strickenprovisionswereheldto interferewith the discretionaffordedto Congress
underthe immigration and naturalizationprovisionsof the Constitution,as elaboratedn Hines
The majority emphasizedhat it is federal policy to determinewhen and whetherto removea
personfrom the country or to enforcecriminal sanctionsand the statelaw interferedwith that
discretion.

JusticeScalia dissentedfrom the striking of the three provisionson the ground that the state
should have i s 0 v e raethogtynt® prosecuteviolations of federal law. Justice Thomas
dissentedbn statutorygroundsfinding thattherewasii namnflict betweertheordinarymeaningof
therelevantfederallawsandthe provisionsof Arizonalaw atissueh e r e . 0 J ageeedihat, e
consistentwith Hines Arizona could not make a separatestatecrime of failure to comply with
registrationrequirementsbut found that the other two provisionsdid not conflict with federal
policy in anysignificantdegree.

JusticeS ¢ a | lengtldy seview of pre-Constitution history elaborateda view that the States
had inherentsovereignauthority to guardtheir own bordersand to excludeundesirablealiens.
Unlessthe Statedirectly conflictedwith federallaw by allowing someonéhe fedswould exclude
or excluding someonethe feds would allow, the Statein his view was free to enforceits law
consistentwith federallaw of who shouldbe allowedto remain.He then createda bit of

Al

t



controversyby expressinghis opinion regardingan executiveinitiative that could reachthe
Courtatsomepointin thefuture:fi T HPeesident saidtanewsconferenceahatthe newprogramis

A t might thing to d o m light of Co n g r f&ikure topassthe Ad mi ni s tpnogosed on 6 s
revision of the Immigration Act. Perhapst is, thoughArizona may not think so. But to say, as

the Courtdoes,that Arizona contradictsfederallaw by enforcingapplicationsof the Immigration

Act thatthePresidentleclineso enforceboggleshemi nd . 0

§ 3.04 STATE POWER OVER ITS ELECTORS IN THE ELECTORAL COLLEGE

In Chiafolo v.Washington , 140 S. Ct. __ (202Qustice Kagan, speaking for a unanimous
Court, held that a state had the right to require its Electors in the Electoral College, to vote for the
statebds choice for President rboeesacsthte lvadthepbver st at
to sanction Afaithless electorso who voted con

The state of Washington requires political parties who have presidential candidates to
nominate a slate of electors. After the statsidential vote, the state of Washington begins a process
whereby electors are Achosen by the party who
before the appointment of an elector can go into effect, an elector is obliged to mark his ootser ball
for the presidential and vigaresidential candidate of the political party nominating that elector. If
the elector fails to honor that pledge, a Washington state elector, at the relevant time here, was subject
to a civil fine of $1000.

In the 2016election, Washington state voters chose Hilary Clinton and not Donald Trump as
their presidential choice. Three Democratic electors had pledged to vote for Hilary Clinton in the
Electoral College. Nevertheless, the three voted for Colin Powell. JWsiizn explained that the
three electors hoped their action, designed to defeat Donald Trump, would lead electors in other

states Ato follow their exampled and At hrow tl
plan did not succeed. Moreovengtelectors were fined $1000. Thesa | | ed #fAf ai t hl es
brought suit in Washington state court conter
El ector al College the right to vote howeaewver th
Article 11 of the U.S. Constitution Af@6grants b
i mpose conditions on their appointments. o Fu
not hing in the U.S. eledonsshave disarétionaacast thet voresawitleost 0 O
l i mitation or restriction by the state | egi sl a

The U.S. Supreme Court observed that there was nothing in the Constitution which expressly
prohibited a State from depriving its Presidential Eleaif voting discretion. Justice Kagan
concluded her opinion:

The Electorsdé constitutional claim h
Article Il and the Twelfth Amendment give States broad power over electors,

and give electors themselves no rightsarly on in our history, States decided

to tie electors to the Presidential ¢
have long used to achieve their object are pledge laws designed to impress on
electors their role as agents of others. A Stdtews in the same tradition if,

like Washington, it chooses to sanction an elector for breaching his promise.
Then, too, the State instructs its electors that they have no ground for reversing

the vote of millions of its citizens, That direction accordghwihe
Constitutioni as well as with the trust of a Nation that here, We, the People



rule.
The judgment of the Supreme Court of Washington is affirmed.



Chapter 4 EXECUTIVE AND CONGRESSIONAL RELATIONS: SEPARATION OF
POWERS

§4.02 ALLOCATING THE LAW MAKING POWER
Insert in p. 309, at the end of note 4:

In Gundy v. United State$88 U.S.__ (2019}the Court held that a provision of the Sex Offender
Registration and Notification Act (SORNA) did not violate the nondelegation doctrine. The provision

in question references the applicability of certain sex offender registry requirements (described in
det ai | i n SORNAOGs other provisions) to offende
specifically, the provision assigns to the Att
these SORNA requirementstopkec t o f f e nd e r s rukesfor the registiapon ef &y r i b
such sex offenders and for other categories of sex offenders who are unable to comply with the
provision requiring sex offenders to register prior to their release from prison. The Attorney General
had declaredthat SORN6 s r egi strati on r equi rActodenders. Theoul d
delegation of such discretionary authority to the Attorney General was challenged as an
unconstitutional delegation of legislative power.

The Court held that the provision did noblate the nondelegation doctrine, because it dictates a
l'imit on the Attorney General s discretion by
topreAct of fenders fias soon as pos sHustiteepluralityJ ust i

reiterated the Aintelligible principled stand:
standard because the grant of authority to the
Justice Gorsuch, speaking for three justices,ddie nt e d . Il n so doing, he di
construction of the statutory provision in qu
the nationdbs chief prosecutor with the power t

halfmi I | i on citizens. 0 He attacked the Aintellig
it was originally meant to comport with the traditional interpretation of separation of powers
principles but that, over time, courts have stretahemb far.

Add after Free Enterprise Fund etc. on p. 344 before [b] SentencingCommission Recess
Appointments:

Seila Law v. Consumer Financial Protection Bureapyl140 S. Ct.___ (2020) The Court
hel d, per Chief Justice Roberts, that the Con:
structure was unconstitutional because it violated the constitutional doctrine of separation of powers.
The relevant federal statute, provideattthe head of the CFPB should be a single Director who can
only be removed for cause which the statute de
in office. o The CFPB issued a civil i gebte st i ge
related services to its clients. The CFPB requested that Seila Law provide it with various information
and documents concerning its business practices. Seila Law refused to comply with the demand and
contended that t he a gteatuewidlated thé dottniné of rsgparation afd e r s
power s. The federal district court disagreed
the CFPBOGs civil i nvestigative demand. The N
decis on and rejected Seilabds ar gHmanpthreaery 6tsh €€ xleas



U.S, 295 U.S. 602 (1935) arMorrison v. Olson,487 U.S. 654 (1988). The Supreme Court vacated
the judgment of the Ninth Circuit and remanded the case.

Chief Justice Roberts ruled contrary to the Ninth Circuit, thatmp h

yosdlidmeix ecut c
authorize the single CFPBvali.orecto s N

re
r 6 i nsul at i
Unlike the New Deatra [Federal Trade Commission considered in
Hump hr ey 0} theEOFRBcisuldd dy a single Director who cannot be
described as a fibody of expartssdaand,]
the same sense as a group of afec drawn from both sides of the aisle.
Finally, the Directords enforcement
daunting monetary penalties against private parties on behalf of the United
States in federal couita quintessentially executive power mohsidered in
Humphreyds Executor

Chief Justice Roberts also stated thatNfogrison case was not applicable either:

It is true that the independent counseMarrison was empowered to initiate
criminal investigations and prosecutions, and in that respect wielded core
executive power. But that power, while significant, was confined to a
specified matter on which the Department of Justice had a potential conflict.

Inaddi ti on, Chief Justice Roberts pointed o
Director and vested with significant power o ha
structure. o FreeeEnt@ise Fund et al v.uBle dccaumting Oversight Boayd
561 U. S. 477 (2010) , for its conclusion that
independent Director should lead the agency violated the separation of powers:

Whil e A[n]o one doubtesva&tam gariezl $edeéas p o0\
bureaucracy, 06 the expansion of t hat
Framers could scarcely have imagined only sharpens our duty to ensure that

the Executive Branch is overseen by a President accountable to the people.

The final issue that the Court had to deal with in 8ela Lawc as e was fiwhet h
Directordéds removal provision was severableo fr
CFPB. The Court found the Dibteectorés removal

The provisions of the federal statute [the Ddéddnk Act] bearing on the
CFPB6s structure and duties remain f
tenure restriction. These provisions are capable of functioning independently,
and there is nothingn the text or history of the Dodeérank Act that
demonstrates that Congress would have prefenedCFPB to a CFPB
supervised by the President. Quite the opposite.

The Court concluded as follows:

In our constitutional system, the executivavyer belogs to the Presiderdnd

that power generally includes the ability to supervise and remove the agents

who wield executive power in its stead. While we have previously upheld

l imits on the Presidentdos removal aut



doso when it comes to principal officers who, acting, alone, wield significant
executive power. The Constitution requires that such officials remain

dependent on the President, who in turn is accountable to the people.

Justice Kagan, joined by Justicemsburg, Breyer and Sotomayor, concurred in the judgment

with respect to severability and dissented in part:

The Constitution does not distinguish between sHiglector and

multimember independent agencies. It instructs Congress, not this Court, to

dedde on agency design. Because this Court ignores that sehsitnleed,
that obvious division of tasks, | respectfully dissent.

NLRB v. Canning, 134 S. Ct. 2550 (2014). In 2012 Noel Canning, a PepsiCola distributor
was orderedby the National Labor RelationsBoard (NLRB) to executea collective bargaining
agreementvith a labor union and make whole the employeeswho were harmedby his initial
delayin doing so. Insteadof complying with the order, Canningfiled suit in the U.S. Court of
Appealsfor theDistrict of Columbia,allegingtheorderwasinvalid becauséhreeof the five Board
memberswere not validly appointed. The three membersof the Board who were being
challengedhad beenappointedoy PresidentObamaon January4, 2012, underauthority granted
to him by the RecessAppointmentClause.The Senatehadadjournedon Decembel 7 for aseries
fi obfiefr e c e svheeel held pro formasessiongvery Tuesdayand Friday until it returnedto
regularbusinesson January23. Canningclaimedthatthe threeday recessduring which President
Obamaappointedthe threedirectorswasnot long enoughto triggerthe P r e s i pbwanundes
the RecessAppointmentClause.The Court of Appealsruled that the threeappointmentatissue
were outsidethe authority grantedto the Presidentunderthe RecessAppointmentsClause. The
SupremeCourtaffirmedon differentgrounds.

JusticeBreyerdeliveredthe opinion of the Court. He summarizedhe relevantconstitutionatext:

Ordinarily, the Presidentmust obtain i t dvice and Consentof it IBe nat e o
beforeappointinganfi Of f iokctleeUnit¢dSt a t ©.S. Comst.Art. Il, 52, cl. 2.

But the RecesA\ppointmentsclausecreatesanexceptionit givesthe Presidentalone

the powerii tfid up all vacancieghat may happenduring the Recesof the Senate,

by granting Commissionswvhich shall expire at the end of theirnexts e s s iArb. n . 0
II, Sec.2,cl. 3.

The Court said it would addressthree questionsraised by the RecessAppointmentsClause.
They concernthe meaningof thephraseii r e ofdhe S e n a Thefirsbquestionis whetherthat
phraserefersii 0 ntd aninter-sessiorrecesy(i.e., a breakbetweenformal sessionsof Congress)
or doesit alsoincludean intra-sessiorrecesssuchasa summerrecessn themidstofas e s s |
thecourtconcludedhatthephraseembracedi b okindsofr e ¢ eThesecandjuestioninvolved
the meaningof the words i v a ¢ athat may & a p p &he issue was whetherthosewords
i r ednlg to vacancieghat first comeinto existenceduringar e c eGr did ibf a |irclode
vacancieghatariseprior to arecessut continueto existduringther e ¢ ereesCouit concluded
that the Clauseappliedboth i k i ofd/rsa ¢ a nTheythirddquestionconcernedhefi c a |l ¢ u
of thelengthof aé r e c dssticeBeyer pointed out the appointmentst issueoccurredwhen
A t Bematewasin the midstof a 3-day recessThreedays is too shorta time to bring a recess
within the scopeof the C|1 a u §he Caurt concludedthatthe Recess Appointments Clause
did not authorize the Presidentfi t make the recessappointmentbereati s s ue. 0
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Before explainingthe C o u rrdti@nalefor resolvingthe foregoingthree issues,JusticeBreyer
saidthereweretwo relevantbackgrouncdconsiderations:ii F i thesRecessAppointmentsClause
setsforth a subsidiary nota primary methodfor appointingofficers of the United States.Second,
in interpretingthe Clausewe putsignificantweightuponhistoricalp r act i ce . 0

Turning to the first question,the Court reasonedthat the RecessAppointment Clauseallows

the Presidentto make appointmentsduring intra and inter sessionrecessesbecausethat
interpretationbestfollows the purposeof the Clauseand is consistentwith historical practice.

The purposeof the clauseis to allow the Presidentto make appointmentswhile Congressis
away. JusticeBreyer notesthat Congresss i e q u avhayldyring both an inter-sessionand an
intra-sessionr e ¢ e JusiceBreyer noted that during the first substantialintra-sessionrecess,
PresidentAndrew Johnsonmadefi d o z efragpointments.With the increaseof intra-session
breaksafter WWII, Presidenthiavemadefi t h o u ®fantrasessiomppointmentsDisagreeing

with JusticeS ¢ a | conaudrenceJusticeBreyerdid not acceptthat becausehey were no intra-
sessionrecessesat the Founding, the Constitution forbids recessappointmentsduring intra-
sessions.Becausethe Constitution is a documentdesignedto apply to ievehangi ngo
circumstancesit is likely the foundersii d inténd the Clauseto apply to a new circumstance
thatsoclearlyfalls within its essentiap u r p dlsemajobity alsorejectslusticeS ¢ a | critiqué s
that its decisionintroducesii v a g u ® @ €lausewhich was otherwisec | e dusticaScalia
contendghatbecausehe text of the Clausedoesnot articulatehow long a recesamustbe for the

Pr e s i HeeasdAgpsintmentpowersto be triggered,it must thereforeonly apply to inter-
sessiomecessBut JusticeBreyerpointedoutin responsefi T ISenatdas equally awayduring both
aninter-sessiorand anntra-sessiomecess, and it capacity to participate inapgointmentprocess
hasnothingto do with the wordsit usesto signalitsd e p a r FurthermorejusticeBreyernoted

that il t tlhe extentthat the Senateor a Senatecommitteehas expressed &iew, thatview has
favoredafunctionalé r e camdafunctionaldefinition encompassemitra-sessiorr e ¢ e sTkee s . 0
realii nt erpmrrcoek livasdot determinehow long a recessmust be to fall within the

C | a u Resartiagto history, JusticeBreyer observed:i A ntldough Congresshas taken short
breaksfor almost200 years,andtherehavebeenmanythousand®f recessappointmentsn that

time, we havenot found a single exampleof a recessappointmenmadeduring an intra-session
recesghatwasshorterthan10d a y Is light of this history, the Courtconcludedfi [ Aefessof
morethan3 daysbut lessthan 10 daysis presumptivelytoo shortto fall within the C| auA e . 0
national catastropheof coursemight necessitataf s h obrrt eedflrtheomorefi t pheased t h e

r e ¢ eappliesio bothintra-sessionandinter-sessiom e ces s es . 0

Moving to the secondquestion,the Court found that the AppointmentClauseappliesto both
vacanciesthat arise during a recessas well as vacancieswhich initially occur before a recess
begins. The Clausestatesthat all i v a ¢ athatmag lappenduring the recessof theSenat e 0
may be filled by the President.Justice Breyer admits that the languagei d o mosnaturally

f a v a loraad interpretation,but he reasonsthat the languageis ambiguous. In view of the
potentially negative consequence$ a narrow reading anthe historical usage of theélause,he
concludesvacancieswhich occur before and during a recessare covered. Severalnegative
consequencesvould flow if the Presidentcould only appoint vacanciesthat occur during a
recess.The goal of the Clauseis to permitthe Presidento fi o b tthe assistancef subordinate
of f i Aenarsow imterpretationwould defeat the purposeof the Clause by denying the
President the aid of his subordinatesno matter i h o dire the need, no matter how
uncontroversiatheappointmentandno matterhow atein thesessiortheofficefellv a cant . 0

The Court relied on the historical usageof the Clauseto supportits argument.JamesMadison



filled severalvacanciesthat arosebefore a recesswithout the advice and confirmation of the
Senate.PresidentlamesM o n r Atoénsy Generaladvisedhim that he had such power and

A n e &veryspbsequenittorneyGenerato consideithe questionthroughouthen a t i hestorg s
hasthoughtthes a m &he 8enatehaspassedaws refusingto pay Presidentialappointeesvho

are appointedduring a recess,but i t loverwhelming mass of actual practice supportsthe

Pr e s iidretnd ropsr EvdnthaSenatorpasdsinghislegislationacknowledgedhe Pr e s i den't
hasauthorityto makearecessappointment[sjofil anyv acancy . 0

TheCourtconcluded:

The upshotis that the Presidenthas consistentlyand frequently interpretedthe
RecessAppointmentsClauseto apply to vacancieshat initially occurbefore,but
continueto exist during, a recessof the Senate. The Senateas a body has not
counteredhis practicefor nearlythreequartersof acentury,perhapdonger. SeeA.
Amar, The Unwritten Constitution576-577,n. 16 (2012)(for nearly200yearsii t h e
overwhelming massof actualp r a c suppoisthe Pr e s i idterpretatos);
Mistrettav. United States(1989)(afi 2 &éart r a d cand @ imweea n torthg 6
Co n s t i (gueting Youmgstown(Frankfurter,J., concurring))).The traditionis
long enoughto entitle the practice i t great regardin determining the true

c onst raf the dorstituGonalprovision. The PocketVeto Case.And we are
reluctantto upsetthis traditional practicewheredoing so would seriously shrink
the authority that Presidentshave believedexistedandhaveexercisedor solong.

In light of somelinguistic ambiguity, the basic purposeof the Clause,and the
historical practicewe havedescribedwe concludethatthe phrasefi avy d canci e s 0
includesvacancieghatcomeinto existencewhile the Senatas in session.

Thethird questiomi ¢ o n c thecaicalationof thelengthoftheS e n ad reédse s s 6
owith respecto this case:

The third questionconcernghe calculationof the lengthof theS e n aft reddse s s . 0
On Decemberl7, 2011,the Senateby unanimousconsentadopteda resolutionto
convenefpro forma session[sjonly, with i nlousiness® t r a n s arceveryd , 0
TuesdayandFridayfrom DecembeR0, 2011, throughlanuary20, 2012.2011S.J.

923. At the end of eachpro forma sessionthe Senatewould i a d j © i trtimel o
following pro forma session During that period, the Senate convenedand
adjournedas agreed.It held pro forma session®©n December20, 23, 27, and 30,
andonJanuang, 6, 10,13, 17,and20; andat the endof eachpro formasessionijt
adjourneduntil thetime anddateof thenext.

We mustdeterminethe significanceof thesesessiond thatis, whether for purpose®f the Clause,
we shouldtreatthemasperiodswhenthe Senatevasin sessioror asperiodswhenit wasin recess.
If the former,the periodbetweenJanuary3 and January6 was a 3-day recesswhich is too short
to triggertheP r e s i maessAppbiatmentpower.If the latter, however,then the 3-day period
was part of a much longer recessduring which the Presidentdid havethe powerto makerecess
appointmentsseeidid.

The Solicitor Generalarguedthatthe pro formasessionshouldbe treatedfi apgriodsof r e c e s s 0
becaus¢hesesessionsi w esessionsn nameonly becaus¢he Senatevasin recessasa functional

ma t t Basically,nothinghappenediuring thesepro forma sessionsThe Courtdisagreedfi | n

our view, however,the pro forma sessionsountas sessionsnot as periodsof recess We hold



that, for purposesf the RecessAppointmentsClause the Senatds in sessionwhenit saysit is,

providedthat, underits own rules, it retainsthe capacityto transactSenatebusinessThe Senate
met that standardh e r Becadsehe Senatewasin sessionduring its pro forma meetings,and

thereforethe recesswhere PresidentObamamadethe appointmentsvas only threedayslong,

the recesswas not long enoughto authorizeuseof theP r e s i maessap@omtmenpowers.
ThereforethethreeNLRB appointeesverenotproperlyappointed.

The Court concludedits opinion with an analysisof the role the RecessAppointmentsClause
playsin the Americanconstitutionakystem:

The RecessAppointmentsClauserespondgo a structuraldifference betweenthe
Executive and Legislative Branches. The Executive Branch is perpetuallyin
operation,while the Legislatureonly actsin intervalsseparatedy recessesThe
purposeof the Clauseis to allow the Executiveto continueoperating while the
Senateis unavailable.We believe that the C| a u sert,6s@ndingalone, is
ambiguouslt doesnotresolvewhetherthePresidenimaymakeappointmenturing
intracsession recesses,or whether he may fill prerecessvacancies.But the
broaderreading better servesthe C| a u streiddusal function. Moreover, that
broaderreadings reinforcedoy centurief history,which wearehesitanto disturb.
We thus hold that the Constitutionempowersthe Presidentto fill any existing
vacancyduring any reces8 intra-sessionor inter-sessiod of sufficientlength.

JUSTICE SCALIA would renderillegitimate thousandf recessegappointments
reachingall the way backto the founding era.More thanthat: CallingtheClause
anfi a n a ¢ h r owouldbasicallyrdaait out of the Constitution.He performs
this act of judicialexcision in the name of libertyWe fail to seehow excisingthe
RecessAppointments Clause preservesfreedom. In fact, Alexander Hamilton
observedin the very first Federalist Paperthat il t Ivigor of governments
essentiako the securityof | i b e Thé Beder@listNo. 1, at 5. And the Framers
includedthe RecesAppointmentsClauseto preservahei v i gobguaver nment o
at timeswhenan importantorganof GovernmenttheUnited StatesSenate,is in
recessJUSTICE S CA L | iAtérretationof the Clausewould defeatthe power
of the Clauseto achievethatobjective.

The foregoingdiscussionshouldrefute JUSTICES C A L | chaiinghat we have
iembr aaefdd dvigossessiotheory of executivep o w elmstead, asin
all casesyve interpretthe Constitutionin light of its text, purposesandfi o winole
e X p e r iasamati@enoMissouriv. Holland, (1920). And we look to the actual
practiceof Governmento inform ourinterpretation.

Given our answerto the last questionbefore us, we concludethat the Recess
AppointmentsClausedoesnot give the Presidentthe constitutional authority to
makethe appointmentshere at issue. Becausehe Court of Appealsreachedthe
sameultimateconclusion(thoughforreasonave reject),its judgmentis affirmed.

JusticeScalia,with whom the Chief Justice, JusticeThomasand JusticeAlito join, did not join
the C o u ropindos but concurredn thejudgmentonly. JusticeScalianotesthatthe Constitution
AcabtheaBoe s i teeessappantmentpowers by only allowing appointmentsin the
Al nt er betwsestiwoformal sessionsof C o n g r amdosly allowing appointmentsfor
vacancieswhich arise during the time Congressis away. This limitation is i ¢ | foanrthe



Co n st i tedandstouctideandbothwerewell understoogtthef oundi ng. o

Justice Scalia begins by reminding the majority of the importance of the j udi ci ar y 0 s
responsibilityto i s aviat the law i sThé i g o v e rstruttaringp r o v i Sire josh &0
importantastheBill of Rights,andthe Courtshouldnotfi d etb taeotherb r a n ceboluttodof
suchc o nt r o vTherefoiie prisr.history of thefl s @lgfg r a n dxecativabrgnzhuse of

the Clauseis of limited valuein constitutionalinterpretationin this context. The plainmeaning

of the Clause,JusticeScaliacontendis thatfi t R e ¢ eis mot@ Senatebreak longer thanten
daysbut insteadis exclusivelythe period betweentwo of the S e n aformal sessionsThe very
languageof i t R e c eirdisabesa singlerecessasopposedo several.Becausehe Courtreads

A t R e c ecsllequially andseparateg from its original meaningjt nolongerhasatextualbasis

to determinehow long a recessmust be before the Presidentis allowed to use the Recess
AppointmentClause. Although JusticeScaliabelievesthe historicalpracticesof thetwo political
branchesrefi i r r ewhentheQonstitutionis c | e heprpceedgo outline why the historical
practicesdo not supportthe ma j o r cortclysirss.Intra-sessionrecessappointmentsit we r e
virtually unheardf for thefirst 130yearsof theR e p u bwerermtfi dn a id ggnificantnumbers
until after WWI | and bipartisan groups of Senatorshave criticized the appointmentsas
unconstitutional.

JusticeScaliaalsocontendghat recessappointmentsnay only be usedto fill vacancieghatarise
during a recessand not those which already exist. No fi r e a s ¢ re & lidewd gead the
constitutional language, (vacancieswhich fi h a p gueng the Recessof the Se n a angl 0 )
concludeit meantto includevacanciesvhich happerbeforethe RecessHe pointsout thatthe 1%

and 3 Congressspecifically allowed the Presidentto fill vacancieswithout their advice and
consentif they were at recess.This would i h abeens u p e r fifl thabpawewvas granted
specifically to the Presidentby the Constitution.  JusticeScaliastresseghe importanceof the
Senateas a check on Executive power. This check which would be wiped out if a President
could merely appointofficials for all vacancieswhen Congresswas at recess.Looking to the
historical practice,JusticeScalianotesthatthe ma | o rintetpgset@t®ndid not gain acceptance

until i t mid-19" C e n t uButythis wasonly in the executivebranch. In responséo President
AbrahamLincoln usingthe AppointmentClauseto fill avacancywhich existedprior to arecessa

SenateCommitteein 1863 statedquite clearly thata vacancyii m uleveits inceptivepoint after

onesessiorhasclosedandbeforeanothersessiorhasb e g uThe.Sénatehenpassedhe Pay Act,

which refusedto pay the salariesof officials who were not appointedin this way. JusticeScalia
concludeghatthehistoricalpracticeof recessappointmentsutsideof thosewhich ariseduring an

inter-sessionrecessis i a mb i @tuboeusstoweaver, this ambiguousrecord cannotovercome
thefi ¢ | teeaxftthe Constitution.

JusticeScaliaconcludechis concurrencasfollows:

Themajority replacesheC o n s t i texiwith anevdsstof judgemaderulesto
governrecesappointments.

The real tragedy of t o d adeds®n is not simply the abolition of the
Const i limits ondhe esessappointmentpower and the substitutionof a
novelframeworkinventedby this Court. It is thedamagealoneto our separationof-
powersjurisprudencanoregenerally.lt is noteverydaythatwe encounter proper
case or controversy requiring interpretation ofthe Con st i tsuutturad n 6 s
provisions. Most of the time, the interpretationof thoseprovisionsis left to the
political branched which,in decidinghow muchrespecto afford the constitutional



text, often take their cues from this Court. We should therefore take every
opportunityto affirm theprimacyoftheC o n s t i énduririgwintiples over the
politics of the moment. Our failure to do so today will resonatewell beyond
the particulardisputeat hand. Sad,but true: The C 0o u remliraseof the adverse
possessiortheory of executivepower (a characterizationthe majority resistsbut
does not refute) will be cited in diverse contexts including those presently
unimagined,and will havethe effect of aggrandizingthe Presidencybeyond its
constitutionalboundsand underminingrespectfor the separatiorof powers.

Add right after NLRB v. Canningand just before Sec. 4.03 The Foreign Arena

In Lucia v. Securities and Exchange Commissiqri38 S. Ct2044(2018), the Supreme
Court, per Justice Kagan, held that the administrative law judges of the Securities and Exchange
Commi ssion wetbeidOhftedr Stateso under the App
appointments were invalid since they were not appointed by the Commission itself but instead by
SEC staff employees.

Raymond Lucia was charged by the Securities and Exchange Commisgiorioldting a
federal securities law, the Investment Advisers Act. The case was assigned to one of the five SEC
Administrative Law Judges, ALJ Cameron Elliott. He held a hearing and found that Lucia had
violated the Investment Advisers Act. Judge Elilmposed sanctions including a civil penalty of
$300,000 and a prohibition for his lifetime from participating in the investment industry. Lucia
appealed Judge Elliottds decision to the SEC
Judge Elliot lacked a constitutional appointment.

Lucia argued t hat BEGQALbwad i dviolaterpoptodppointmentat a s
Cl ause of the U.S. Constitution, Art. I'1, Sec.
the UnitedApPppatretsment $§h€l ause provides that AO
be appointed by the President, ACourts of Law,
were fiHeads of Departmentso but they odeddy not &
SEC staff employees. The SEC and the D.C. Circuit rejected Lucia's argument and held that SEC
ALJs | i ke Cameron EIlIliott were not AOfficers
employees.

The Supreme Court reversed the decision ofthiged States Court of Appeals for the D.C.
Circuit and ruled that the SEC ALJs are nAOffic
Il aw, an AOfficer of the United StatesoOoO must mi
the Appointmerg Clause. The first requirement was set forttJi. v. Germaine99 U.S. 508
(1879), which held that to be an AOfficer of t
established by law. The second requirement was set foBhdkley Waleq 424 U.S. 1 (1976),
which held that an AOfficer of the United Stat
|l aws of the United St at efreytag v. ChhneissiCe®dlW.$. 868t r o n g
(1991), forits analysisFreytagh el d t hat the HAspecial trial judg
AOfficers of the United Sreytagas ®llovs: Justice Kaga

Freytag says everything necessary to decide this cdse.begin, the [SEC]
Commission ALJs, likethe TsRour t 6 s STJ s, hold a continui |
byl aweée Still more the Csoemmis ii mpoALasteXxea@nci



as STJs do. Both sets affficials have all the authority needed to ensure fair and
orderly adversarial hearingjlandeed, early all tools ofederal trial judges.

Justice Kagan concluded her opinion by discussing the appropriate [EJred:
appropriate remedy for an adjudication tainteth appointments violation is a new
Ahearingrbekot § appoianoffidaticaninat hefluddgiio | € T h
even if he has by now received (or receives somdtinttee future) a constitutional
appoi nt ment é expeeteddoacansider thelmatter as though he had not
adjudicatedit before. To cure the constitutional erranother ALJ (on the
Commission itself) must hold the new hearing to which Ligcentitled.

Justice Sotomayor, joined by Justice Ginsburg, dissented:
| would hold that Commission ALJs are not officers bec#usg lack final decision
making authority As the Commissioexplained below, the Commission retains

plenary authority ovethe course of [its] administrative proceedings and the rulings
of [its] Il aw judges. Co mpoecisians. on ALJs <can

§4.03 THE FOREIGN ARENA

[A] The Foreign Affairs Power
[1] Presidential Authority
Page356before § 4.03[2]:

Zivotofsky v. Kerry, 135 S. Ct. 2076(2015). Ever since PresidentTruman recognizedthe

sovereigntyof Israelin 1948,Presidenthaverefusedto recognizeanyc o u n saverefgstyover

Jerusalemtaking the positionthatfi t btausof Jerusalem . . shouldbedecided not unilaterally
butin consultatiorwitha | | ¢ o rPersuanto that policy, theStateDepartmentists Jerusalem,
ratherthanlsrael,asthe placeof birth on the passport®f United Statescitizensbornin Jerusalem.
In 2002, Congressdeclaredthat i f purposesof . . . issuanceof a passporbf a United States
citizen bornin the city of Jerusalemthe Secretaryshall, uponthe requestof the citizen or the

c i t ilegelguérdianrecordtheplaceof birthasl s r & & v 0 ® ophrenksso deguestedout

the State Departmentfollowed presidentialpolicy and issuedhe passportvith placeof birth as

Jerusalem.

Plaintiffs contendedin this lawsuit that C o n g r cerdr@ Over mattersof immigration and
naturalizationwould include power over the nature of passports,a position that the Court
concededvasrelevant.JusticeK e n n endajpprayopinion, however reiteratedhelong standing
position that the Presidenthasthe exclusive power to recognizethe legitimate governmenbf a
territory,

The formal act of recognition is an executive power that Congressmay not
qualify. If the Presidents to be effectivein negotiationsover a formal recognition
determinationjt mustbe evidentto his counterpartsabroadthat he speaksfor the
Nationonthatprecisequestion.



A clearrule thatthe formal powerto recognizea foreign governmensubsistan the
Presidentthereforeservesa necessarypurposein diplomatic relations.All this, of

course,underscoreshat Congresshasan importantrole in otheraspectf foreign
policy, andthe Presidenimay be boundby any numberof laws Congressnactsin

this way ambition countersambition, ensuringthat the democraticwill of thepeople
is observedandrespectedh foreignaffairsasin thedomestiaealm.

Chief JusticeRobertsstatedin dissent:i T o d degidianis a first. Never beforehasthis court
acceptecap r e s i direcndefiangeof an actof Congressn the field of foreigna f f aThe s . 0
Chief Justicedisputedthe ma j o rreatling6f gext, history, and structureof the Constitution

and addedhat thisdisputewasactually jusiabout howsomeones identified on hisor herpassport,
maybe not a matter of global significance.i B uveven if the Presidentdoes have exclusive
recognitionpower,hestill cannotprevailin this case pecaus¢hestatuteatissuedoesnotimplicate
recognition. o

JusticeScalia,generallyregardedas a staunchproponentof strong Executivepower,announced

his dissentfrom the benchand addedtheseoral comments:i Aprinciple that the nationmust

have a single foreign policy, which elevatesefficiency above the text and structure of the
Constitution,will systematicallyfavor the presidentat the expenseof Congresslt is possible

that it will make for more effective foreign policy, perhapsas effective as that of Bismarck

or King George.But it is certainthat, in the long run, it will erodethe structureof equaland
separate¢powersthat the people establishedor the protectionof their | i b e Adany Liptak,

A SuprEuore Backs White House on Jerusalem Passport Di sput e, O
http://www.nytimes.com/2015/06/09/us/politics/suprematbackswhite-houseon-jerusalem
passpordispute.htm(June8, 2015).

In Trump v. Hawaii, 138 S. Ct. 2392 (2018), the Spreme Court, per Chief Justi€&berts,
uphelds-4, aProclamationssuedoy PresidenTrumpbanningor restrictingentryto theUnitedStates
by national§rom sevemations. Mostof thenationsaffectedhadMuslim majorities. TheCourtheld
thatthe travel banwasauthorizedby the Immigrationand Naturalization Ac{INA] and thatit did
not violate the Establishment Clausé the First Amendment. In thefall of 2017 PresidenfTrump
issueda Proclamation designead theinterestof nationalsecurityto improvevettingproceduregor
foreignnationalsseekingo entertheU.S. Accordingly,the StateDepartmenandtheDepartment of
HomelandSecurity developeda risk assessmenbaselinefi w h iealuateddata for all foreign
governmentgandthenidentifiedthosewhich hadunsatisfactorynformation sharingpracticesvis-
a-visnationalsecurityaswell asthosewhichweredeemedobefi a t imtérraskf lheetingtherisk-
assessmefmaseline.

After a50-day periodthe Acting Secretaryf DHS determinedhe securityproceduresf eight
countriesweredeficien® Chad,Iran,Iraq,Libya, NorthKorea,Syria,VenezuelandYemen. The
Acting Secretaryrecommendeckentry restrictionson certain nationalswho came from those
countrieswith the exceptionof Irag. Iraqg wasremovedfrom the ban becauseof its history of
cooperationwith the U.S. However,Somaliawas addedo thelist of countriessubjectto theentry
restrictionsdue to the large terrorist contingentin that country. PresidenfTrump acceptedhe
recommendationf the Acting Secretaryf DHS andissueda Proclamatiorbasedon herauthority
undertwo provisionsof federallaw, 8 U.S.C.Sec.1182(f) and Sec.1185 (a) of the INA. The
Proclamation imposedountry-specific entry restrictionsbasedon the distinct circumstanceshat
existedin eachof theeightcountries.


http://www.nytimes.com/2015/06/09/us/politics/supreme-court-backs-white-house-on-jerusalem-

The Proclamatiorexemptedawful residentsandin additionprovidedfor the grantingof case
by-casewaivers dependingon the circumstances.DHS was directedto provide an on-going
assessmeiaif theentryrestrictionsn orderto determinevhetheithe restrictionshouldoemodified
or retained. Indeed,after the first review periodit was determinedhat Chadhad improvedits
securitypracticesandit wasremovedrom thelist of countriesvhosenationalsveresubjectto entry
restrictions.

A group of plaintiffs brought suit in the federal district court of Hawaii challenging the
Proclamation(exceptas applied to North Korea and Venezuela)on two grounds. First, they
contendedheProclamatiorwasin violation of provisionsof theINA and,secondtheProclamation
violated the EstablishmentClause of the First Amendment. The plaintiffs allegedthat the
Proclamationviolated the EstablishmentClause becausefi i was motivated notby concerns
pertainingto nationalsecuritybut by animustowardl s | arheplaintiffs consistedf the Stateof
Hawaii, three individuals and the Muslim Associationof Hawaii which operatesa Mosquein
Hawaii. The Stateof Hawaii operateshe University of Hawaii, a statewide system. The three
individual plaintiffs wereeitherU.S.citizensor lawful permanentesidentsvho haverelativesfrom
Iran, Syria,andYemenapplyingfor immigrantor nonimmigrantvisas.

Thefederaldistrictcourtgrantedanationwidepreliminaryinjunctionbarringenforcementf the
entryrestrictions. Thefederalgovernmensoughta stayof the district courtruling from the Ninth
Circuit. Thatcourtgranteda partialstay,permitting enforcemerdf the Proclamatiorwith respect
to foreign nationslacking a bonafide relationshipwith the U.S. The SupremeCourt stayedthe
injunction pendingdispositionof theg o v e r nappeeal.tTtie Blinth Circuit affirmedthefederal
districtc o u ruting. sThe Ninth Circuit like the district courtrelied on statutorygroundsfor its
ruling. TheNinth Circuitdid notconsidetthep | a i rEstablisHimenElauseClaim.

TheSupremeCourtassumedvithoutdecidingthatp | a i statutoryélaandwerereviewable.
TheCourtthenengagedn anextensiveanalysisof 8 U.S.C.Sec.1182(f). That provisiorstates:

WhenevethePresidenfindsthatthe entry of anyaliensor of anyclassof aliensinto
theUnited Statesvould bedetrimentato theinterestf the United Stateshe mayby
proclamatiorandfor suchperiod,asheshalldeemnecessarysuspendheentryof all
aliensor any classof aliensasimmigrantsor nonrimmigrants,or imposeon theentry
of aliensanyrestrictionshemay deento beappropriate.

ChiefJusticeRobertssummarizedheC o u wiewbotsSec.1182(f):

By terms,Sec.1182(f)exudedeferenceo the Presidenin everyclause. lentrusts

to the Presidenthedecisionsvhetherandwhento suspendntry( i [ w] h[leeh e v e r
findsthattheentry of alienswouldbed e t r i rodhernatohabnterest);whose

entryto suspend fi alienlsoranyclassofa | i e n saw)orig( fi Buzhperiod
asheshalldeemn e ¢ e s saadonwhat conditiony A aresyrictionshe may

deemto bea p p r o p ritiisatheforgunsurprisingthat we have previously
observedhatSec.1182(f)veststhe Presidentvith i a mp lo &v @orinposeentry
restrictionsn additionto thoseelsewherenumerated.

The Court next turned to the p | a i nctaim fthiatg¢h@& Proclamationwas basedon an
unconstitutionapurpose’ to excludeMuslims. Beforeconsideringhis contentionthe Courtfirst
consideredvhetherthe plaintiffs had constitutionalstandingto raisethe constitutionalobjection.
Theplaintiffs arguedthatthe Proclamatiori e s t a b disfagohedagh fii Islam. Theplaintiffs
assertedheirrightto befreefrom federalreligiousestablishmentandthattheirinjury in thisregard



wasii s pi andd iugn i t aQowrtrespondedatit wasnot necessaryo considerwhether

A t blameddignitaryi nt ewasanfi @ d e qgoandfer s t a n d The threedndividual

plaintiffs assera moreconcretanjury, i t allegedrealworlde f f thatthe®roclamatiorhasin
separatinghemfrom certainrelativeswho wish to enterthe U. S.: i Wegreethata per sonod s
interestin beingunitedwith hisrelativess sufficiently concreteand particularizetb form thebasis

of anArticle lll injuryinf act . 0

Theplaintiffs reliedonaprinciplestatedn Larsonv. Valente 456U.S.228(1982):i T Itlearest
commandof the EstablishmentClauseis that one religious denominationcannot be officially
preferredover a n o t hYetr thep contend,the Proclamationtargets Muslimsi f disfavored
treatmenbecausét functionsasadé r e | ig g ir 0 y snaVtost & thénationsmentionedn the
Proclamationhave i Mu s-indjonity p opul at i on s . the pl&niiffs tassertthan the e |,
g 0 vV e r n corcarmsdbautvetting and nationakecuritywerejust i p r e toredisdriminating
againstMu s | i Theplamtiffs notedthat PresidentiakcandidateTrump calledfor afi @otal and
completeshutdownof Muslims enteringthe United Statesuntil ourc 0 u n treprgsénsativesan
figure out what is going o n . Irideed,they pointedto many other ant-Muslim statementsy
Presidenfrumpjustifying atravelbanon Muslims.

ChiefJusticeRobertdor the Courtrespondedo the significanceof thesecommentsas
follows:

Plaintiffs arguethatthisP r e s i wloedsstrilde at fundamentaktandard®f respect
andtolerancejn violation of our constitutionatradition. But theissuebeforeusis not
whetherto denouncehe statementslt is insteadthe significanceof thosestatements
in reviewinga Presidentiatlirective,neutral orits face,addressinga matterwithin the
coreof executiveresponsibility. In doingso,we mustconsidemotonly thestatement
of aparticularPresidentbut alsothe authorityof the Presidenttself.

Chief JusticeRobertspointedout thatforeign nationalshaveno constitutionakight to entry to
the United States. In Kleindienstv. Mande| 408 U.S753(1972,afiBe | gi anangselar nal i s
describedo r e v o | Manti o nwdaedchad beeninvited to speakat Stanford University was
deniedadmissiortotheU.S. TheSupremeCourtupheldthedenialandlimited its reviewto whether
the ExecutiveBranchhadgivenafi f ac i al | wndbomafy i dadiamedetordts denial. The
Court reasonedhat Ma n d edrréwsstandardof review has greatweight in immigration and
naturalizatiorcase which overlapweightnationalsecurityconsiderationsRulesof constitutional
law whichwould limit Presidentiaflexibility to adapto aworld in flux shouldbeapproacheevith
greatcaution. ThereforetheCourtassumethatit canfi | obehindthefactof the Proclamatiorto
the extentof applyingrationalbasisr e v i dhis.standardof review askswhetherit he entr vy
p o | iiscrgagsonablyrelatedto thei Go v e r nstatdobje@tyveto protectthe country and
improve vettingp r o ¢ e sTheepsl .a0 nhitei xft freviderscewdl b e ¢ o n sbutdher e d 0
governmenpolicy will be upheldif it A ¢ aeasonablye understoodo resultfrom justification
independenof unconstitutiona r ounds . 0

ChiefJusticeRobertsdeclaredhatif i t higpersuasivevidencdahattheentrysuspensiohas
alegitimategroundingin nationalsecurityconcernsquite apartfrom any religioushostility. We
mustacceptthatindependent u s t i f Umdile this case thé stateconstitutionalamendment
struckdown in Romerv. Evans 577 U.S. 620 (1996) had no relationshipto any factual context
relatedto afi | e g i dtateimm@a t e rTleebreadtiiof the amendmentvasso discontinuouswvith
thereason®fferedby Stateto supportt thatit wasii i n e x pbly angtrangbluta n i mi@hssis 0



nottrue of the Proclamation:

TheProclamations expresslypremisednlegitimatepurposes:preventingentry of
nationalswho cannotbe adequatelywettedand inducing other nationsto improve
their practices.Thetextsaysnothingaboutreligion.

Furthermoretherearethreeadditionalreasongortheg o v e r naaenthatthes’roclamation
serveslegitimatenationalsecurityinterest. First, sinceentryrestrictionswerefirst introducedon
January2017, three countrieshave beenremovedfrom the list of countriescoveredby the
Proclamation: Iraq, Sudanand Chad. Second,countriessubject toentry restrictionsunderthe
Proclamatioraregrantedsignificantexceptiongor somecategorie®f foreign nationals Onesuch
exceptions thatnationalsof nearlyeverycoveredcountryarepermittedto travelto theU.S.i oan
varietyof nonimmigranty i s dtsrd, theProclamatiorestablisheawaiverprogramthatisii o p e n
to all coverednationalsseekingentryasimmigrantsorn oni mmi gr ant s . 0

Chief JusticeRobertsthen rejectedthe argumentof the dissenterghat this caseparalleled
Korematsw. United States323U.S.214(1944). Chief JusticeRobertsdeniedthatKorematsithas
anythingto do with this case: i [ lIs]wholly inapt to liken [the] morally repugnantorder [in
Korematsiito afacially neutralpolicy denyingcertainforeignnationalgheprivilegeofa d mi s si on. 0
However,Chief JusticeRobertssaidthatthe referenceof the dissenterso Korematsuprovidesthe
Courtwith the opportunityto declarethatfiKorematsuwasgravelywrongthe day it wasdecided,
has beenoverruledin the court of history andi to be clear- i h asplacein law underthe
Constitution. o

TheCourtruledthatthe Governmenhassetforthai s u f fnationalgeoutityjustificationto
surviverationalbasisr e v i &V/hile épressingio view i o the soundnessf the policy,0 the
Courtheldplaintiffs hadfailedto demonstraté &kelihoodof successnthemeritsoftheirc | ai ms . 0
Therefore,the Court reversedthe grant of the preliminary injunction below asanfi a b wfs e
di s cr 8ecauseheCaourtwasreversingthe Courtof Appealsandremandinghecasejt was
not necessaryo considerii t h e p of thenatiomwvidgscopeof the injunctionissuedby the
federaldistrictc our t . 0

JusticeBreyer,joined by JusticeKagan,dissenting contendedhatthe questionof whetherthe
P r e s i Rtcelantatiosvaslawful dependedntheanswergo two questions.If theProclamation
or its contentwassignificantlymotivatedby religiousanimusagainsMuslims,thenit wouldviolate
boththestatuteatissueaswell asthe FirstAmendment.If, howeverthesoleratio decidendbehind
theProclamatiorwasnational securityil t htevould beunlikely to violate eitherthe statue or the
Con st i tlusticeBoeyernotedthattheP r o ¢ | a mieetl i adsypsiesaof exemptionsand
wai vend heGo v er n nesponsdd & might help provide an answerto thesequestions.
However,onthebasisof availabledatahe observedhatvery few waiversandexemptiondiadbeen
grantedo nationalsfrom the affectedcountries:

[I]f the Governmentis not applyingthe Pr o ¢ | a neaeimptionard svaiver
systemthe claim thatthe Proclamatioris afi Mu s b @ mmtherthana Asecur i ty
b a s kadb@comesnuchstronger.

However with respecto this data,the Governmenhasnotii h ardpportunityt o r esop o n d 0
hasacourtii h arbpportunitytod e ¢ i Alssuraices neededhatthe Proclamatioris notin fact
afi Mu s b & mrhérefore,JusticeBreyerwould remandthe caseto the district courtso that it
couldexaminethel e x e mandw a invissues Furthermorehe would leavethe injunctionin



effect. He observedhattheC o u rdeci8ienfi | e dhe[@strict Courtfreeto exploretheseissues
onr e ma nf therds nofurtherlitigation, hewouldfind thefi e v i dfeamtielgiousb i aschh
astheP r e s i ahteMuslid Statementsetforthin JusticeS o t o m aligsenti Gasfficientbasis
to settheProclamatiom s i de . 0

Justice Sotomayor,joined by Justice Ginsburg, dissenting,set forth a great many public
statement®y PresidenTrumpfi f r vehich areasonablebservemwould readily concludethatthe
Proclamatiorwas motivatedby hostility and animustowardthe Mu s | i m Shenbtédthat o
PresidenfTrump i h aeverdisavowedany of his prior statements about s | almstead he has
persistedn i ma k renmatkshatareasonablebservemwould view asanunrelentingattackon the
Muslim religionanditsf ol | ower s . 0

JusticeSotomayoiprotestedheC o u rdeciSi@to applyrationatbasisscrutinyin its review of
the Proclamation. In the light of McCreary Countyv. ACLU, 545U.S. 844 (2005)andLarsonv.
Valetne 456 U.S. 228 (1982),wherethe Court applieda fi mo strmmgentstandardofr e v iire wo
EstablishmenClausecasesshefoundthe C o u rapp@acho be perplexing. Underaheightened
standarafreview,fi t Rreclamatioris plainly unconstitutionalii S Imaedthatunlike Masterpiece
Cakeshop. ColoradoCivilRightsCommission 138S.Ct. 2018),wherethefi s tcaotmemi s si oner
statementsaboutr e | i weredonndlto bef p e r veaidenceok unconstitutionagovernment
a c t iherethemajority completelytreatstheP r e s i fil® ma stegeenentebout Muslimsas
i rr el &wthemoresheassertedhatinthema j o rréasoRirds this caseandthat of the
Courtin Korematsuii t hwveasstrongevidencehatimpermissiblehostility andanimusmotivated
theGover nmpent @Gihough JusticeSotomayorapplaudedthe C o u rldn@ everdue
overdueoverrulingof Korematsuthatdoesnot make theC o u rdéciSi@hereacceptable:

By blindly accepting the g o v e r n rmisguideéd snvitation to sanction
discriminatorypolicy motivatedby animositytowarda disfavoredgroup,all in the

nameof a superficial claim of national security, the Court redeploysthe same

dangeroudogic underling Korematsuand merely replacedonefigr avel y wr ongo
decisionwith another.

Our Constitutiondemandsandour countrydeservesa Judiciarywilling to hold the coordinate
branchesto accountwhen they defy our most sacredlegal commitments. Becausethe Cour t 6 s
decisiontodayhasfailed in that respectyith profoundregret, dissent

[2] Treatiesand ExecutivesAgreementsPage367:
Add after note 3:

4. Bond v. United States, 134 S. Ct. 2077 (2014). In 1997 the United Statesratified the
Conventionon the Prohibitionof the DevelopmentProduction,Stockpiling,andUseof Chemical
Weaponsand on Their Destruction. The goal of the Treaty was the i g e n &nd @mnplete
di sar ma naé tygegod weaponsof massd e s t r uThe Treaty itsalf was not self
executing.Therefore,Congresswas requiredto passa bill give legal force to the Treatyin the
United Stateslt did soby passinghe ChemicaWeaponsConventionmplementatiorAct in 1998.
Therelevantportionsof the act makeit illegal to fi t develop,produce,otherwisea c qui r e € own ,
possesspr use,or threatento use any chemicalw e a p d'lme.Aét defineschemicalweapons
asfit ox h € mi which a&redin turn definedas fi a rclyemical which through its chemical
action on life processes can cause death, temporary incapacitation or permanent
har mér e gttheidotigin eref theirmethodofpr oducti on. o



Carol Anne Bond wasworking asa microbiologistin Pennsylvanian 2006 whenshediscovered
her bestfriend, Myrlinda Hayneswas pregnantwith herh u s b alnild. Segkingrevenge Bond

stole an arsenicbasedcompoundfrom her employerand ordered potassiumdichromatefrom

Amazon.Thesechemicalsaretoxic to humans andethalin high enoughdoses,howeverit was
undisputedthat Carol Anne did not intendto kill Myrlinda Haynes,merely hurt her. Bond was
arrestedoy United StatesPostalServicePolice after surveillancecameas caughtBond spreading
chemicalson H a y nneagbéx andstealingan envelope Shewaschargedjnter alia, with using
andpossessin@ chemicalweaponBondwasconvictedby the federaldistrict court but appealed
her conviction for using and possessinga chemical weapon.The Third Circuit rejectedher

appeal.

In the SupremeCourt, Bond madetwo argumentsFirst, she arguedthat the Implementation
Act is an overreachof federal authority and unconstitutionallyimpingeson the police powers
reservedto the statesby the 10" Amendment.Second,she arguedthat herconductspreading
achemicalonMs.H a y nneasbox,wasnotcoveredoy themplementationAct, astheAct looked
to coveri wd ri lcanduct anchotii p u r e | cyr il noecs&€durt, pé€r@heef JusticeRoberts,
agreedwith Ms. B o n dgsécendargumentand did not reachthe more controversiafirst issue.

The majority opinion holds that the ImplementationAct doesnot apply to B o n acasebecause

the Court insistsii o acleari n d i c thdt Sucha law meantto reachfi p u rl eol cyaiings.

The rules of statutoryinterpretationrequirethe Courtfi t be certainof C o n g rirdestbdjore

finding that federallaw overridesthe usual constitutionalbalanceof federalandstatep o wer s . 0
TheCourtgroundsghis principleontwo prior casespnited Statess. Bass(1971)[text, p. 153] and

Jones v. United States (2000) [text, p. 168]. Bass concerneda statute which prohibited
convicted felons from A p 0 s s eos tsanspogtingin commerceor affectingc o mmer ce éany
f i r e arhemevernmenfrguedthe statutebannedpossessionsf all firearms by felons, and

they did not needto prove any connectionto interstatecommerceRejectingthegov er nment 6 s
interpretation,Court ruled that this would fi r e n traglitiohally local criminal conducta matter

for federale n f o r ¢ elmaéonet thedfederal governmentattempteih prosecutehe burning

of a privateresidenceunder a federalstatutewhich bannedthe burningofiany é prusgader t vy
in interstateor foreignc 0 mme The €Eaurbrejectedthisreadingof the statutebecauset would

Asi gni thameatmetfdderalstate b a | a nGhief.JuasticeRoberts concludedthat these

A pr e c makecledrtbatit is appropriateo refer to basic principlesof federalismembodiedn
theConstitution 0

In this case, the Court said there was no clear indication that Congressintended the
ImplementationAct to cover ipurled gal ke Mremmd8 & dTthe history of the
ImplementationAct, its previousenforcementand the ordinary meaningof thewordii ¢ h e mi ¢ a |
w e a p allnirdicate that Congressdid not intend for this law to cover local crimes.Chief
JusticeRobertsnotesthe definition of A ¢ h e nni ecaaplm thé Actisfi e X t r k@ me duy O
statesthat this definition is limited by the fi n a t nuer aanl iofncgetnicalweaponAnfior di nar y
p e r swouldnot seeB o n dadliensasfi ¢ h e mni acr af lwahicle the Act looks to eliminate.

The majority goeson to speculatehat if Bond had usedthe samechemicalsto poisonthec i t y 6 s
water supply, this casemay have turned out differently. Chief Justice Robertsconcludedby
statingthat the i n ete preventchemicalwarfare doesnot require the FederalGovernmento
reachinto thekitchenc upboar d. o

JusticeScalia, joined by JusticeThomasand JusticeAlito in part, concurredin the judgment
but did not join the C 0 u ropirdos. The real questionpresentedaccordingto JusticeScalia,is



whetherthe federalgovernmenthad the power, usingthe Necessaryand ProperClauseand the

power to form Treatieswith foreign sovereignsto apply the Act to B o n dcése.Because
JusticeScaliacanfind no authorityfor thefederalgovernmento regulatefi t kitehenc up b oar d, 0
the chargedor possessiolf a chemicalweaponagainstMs. Bond mustbe thrown out.

JusticeScaliasaidherejectedhefi u n r e ardcitatiend e statemenfrom Missouriv. Holland
(1920)[text, p. 357] which statesfi Ithetreatyis valid therecanbeno disputeaboutthe validity of
the statuteunder Article |, 88, as a necessaryand proper meansto executethe powersof the
g o v e r nimidoiland, tiie Courtaddressed treatyregulatingmigratorybirds and upheld statute
implementingthat treaty on a broadreadingof the necessaryand properclause However,Justice
Scaliacontendghis sentencen Missouriv. Holland is not supportedoy the text or the structureof
the Constitution. JusticeScaliabeginsby distinguishingbetweenC o n g rpeveersadhelp make
treatiesand its power to implementireatiesalreadymade. Once the Conventionwas signedand
ratified by the United Statesn 2007 ,the treatymakingprocessvasat its end. Accordingto Justice
Scalia,Congressnay only rely on its expresslygrantedArticle | powersto pasghelmplementation
Act. Thestructureof theConstitution alsauindercutdH o | | d&angdageCongressindthePresident
would theoreticallybe ableto sign a treatygrantingthemi u n | i pmoi W éeadds e i £hange 0
to the structureof the Constitutionsprinciplesof delegatedndlimited authority.

JusticeThomaswith whom JusticeScalia joined and with whom JusticeAlito joined in part,
concurredin the judgmentbut not in the C o u ropirdos. He suggestedi t hha Treaty Power
is itself a limited federal p o w e Althoagh the parties did not directly challenge the
constitutionality of the Treaty itself, merely the ImplementationAct, Justice Thomassaid the
Court should addressfi t lsape of the Treaty P o w eas ib was originally understood. He
contendedthat the understandingof Treatiesat the time of drafting of the Constitution was
strictly internationalin character.They dealtwith internationalcommercefi wi t h defansey a |
with belligerentrelationsé stipulationsnot to fortify certainplaces,e t dhed&ederalistpapers
also declaredthe Treaty Power i1 w i ble lexercisedprincipally on external objects,as war,
peace negotiationsandforeign c 0 mm e rTlee@ostdatification writings and actionsof James
Madison, Thomas Jefferson,and Justice Story all indicate a need for a treaty to havef a n
internationah e x uTkereforeJusticeEThomasvouldin i aappropriate a sseekio i d r adine
thatrespectsheoriginalunderstandingftheTreatyP o we r . 0

§4.04 PRIVILEGES AND IMMUNITIES IN THE SEPARATION OF POWERS

[B] Executiveand Legislative Immunity

Page445: Add after note 3:

4. Woodv. Moss, 134 S. Ct. 2056 (2014). A unanimousCourt held, per JusticeGinsburg,that

two SecretServiceagentsdid not engagen unconstitutionalviewpoint discriminationwhen they
removeda group of protesterswo blocksawayfrom a restaurantnn wherePresidenBush was
dining during his 2004 Presidentialelection campaign.The group protestingPresidenB u s h 6 s
policies contendedhat becauseahe SecretServiceagentsdid not removesupporterof President
Bush from their original position, which was only a block away from the restaurantthe Secret
Service agentsdiscriminatedagainstthem. The SecretService agentsansweredthat only the
protestersverewithin i h a n cagde ® p | orangeofeh President.Thereforethe protesters



weremovednotbecausef their viewpointbutinsteaddueto safetyconcerns.

JusticeGinsburgstatedat the outsetof the opinion that underthe doctrineof qualified immunity

officials are shelteredfrom liability i 6 w hheinconductdoesnot violate clearlye st ab |l i s he d €
constitutional r i g hatreagonableofficial, similarly situated would havec o mpr ehended.
Harlow v. Fitzgerald (1982) [text, p. 444]. The First Amendmentdisfavors viewpoint based
discrimination but safeguardingthe Presidentis also i o éverwhelmingi mpor t 8hec e . 0
Presidentunknownto the SecretServiceagentsmadea suddendecisionto stopfor dinner.i N o

decisionof this Court so muchas hintedthat their on-the-spotactionwas unlawful becausethey

failed to keepthe protestersand supportersthroughoutthe episodegquidistanfromPr esi dent . ¢
The Ninth Circuit found it critical thattherewasa i c o n s i disparitgib theedistanceeach
groupwasallowedto standfromtheP r e s i Ho@eavérthérewasnof c | eeasrtlayb llaws h e d 0
which controlledthe situation. Therefore,the Ninth Ci r c judgrhedtsasreversed.

The protesters brougbuit against the agents in the fededatrict court alleging that thegents

werefi e n g ang/iewpoint discriminationwhen they moved the protestersaway from the Inn
[restaurantlandallowedthe supportergo remainin theiroriginall o ¢ a tTheagentstmoved to

dismiss the complaint for failure to state a claim constituting a First Amendmentviolation.
Furthermore,the agentscontendedthey were protectedby the doctrine of qualified immunity

A b e c the cmrstitutionalright assertedby the protesterswas not clearlye st ab |l The hed. 0
federal district court deniedthe motion to dismiss. On interlocutory appeal,the Ninth Circuit
reversed.TheNinth Circuit heldthatunderrecentprecedentthefactsstatedn the complaintwere
insufficientto statea First Amendmentlaim. However theNinth Circuit ruledthatthep r ot est er s
complaint was filed before those caseswere decided and, therefore,Ninth Circuit gavethe
protesterdeaveto amendheircomplaint.

On remand,the protesterssupplementedheir complaint alleging that the agentswere acting

underanfi a c tbuta h wr i SetretSemwvicepolicy in conjunctionwith the White Houseto

A el i ndisseataneéprotestfrom Presidentiala p p e a r @mceagasnthé agentssoughtto

dismissthe suit on groundsof failure to statea claim and qualified immunity. The district court

deniedthe motion. On interlocutoryappealthe Ninth Circuit affirmed the district c o u dénial s

of the motionto dismiss.The Ninth Circuit ruledthattherewasnofi | e g i decunitya tae¢ i onal e o
for the different treatmentaccordedthe two groupsof demonstratorsThe Ninth Circuit relied

on Rosenbergey. Rectorand Visitors of Universityof Virginia (1995)[text,

1202] for the principleé fi t h aavernmbnémay notregulatespeechbasedon its substantive
contentorthemessaggc onveys. 06

JusticeGinsburgsetforth someFirstAmendmenprinciplesasfollows:

It is uncontesteé@nduncontestabléhat governmenbfficial may not excludefrom

public placespersonsengagedn peaceful expressiveactivity solely becausethe

governmentctorfears,dislikes,or disagreesvith the views thosepersonexpress.
See.e.g.,Police Departmenbf Chicagov. Mosley(1972)[text, p. 1023].

It is equally plain that the fundamentalright to speak securedby the First
Amendmentdoesnot leave peopleat liberty to publicize theirviews6 i whenev er
andhoweverandwhenevertheyp | e a $mited®tatesv. Grace (1983 (quoting
Adderlyv. Florida (1966)[text, p. 1146].

Anotherissuethatwasinvolvedin the casewaswhetherFirst Amendmengaverisefi t aaimplied



right of action for damagesagainstfederale mp | o yieoevislated its mandatesThe Court
pointedout that Bivensv. Six UnknownFed. NarcoticsAgents(1971) hadrecognizedclaims for

damagesgainstfederalagentsfor violation of Fourth Amendmentights. JusticeGinsburgnoted
thatin the pastthe Courthadii a s s wvitheutidecidingthat Bivensextendsto First Amendment
c | ai lHosvever,the doctrineof qualified immunity protectsgovernmentagentsfrom liability

for civil damagesf fi 6would [have been]clearto a reasonable f f iinctieea § e pdsisod
0 t Ftheit] conductwasunlawfulin thesituation[theylc onf r ont ed 6 . 0

The key questionwaswhetherit shouldfi h abeenclearto the agentsthatthe securityperimeter
they established/iolatedthe First A me n d m dustiteGinsburgnotedthat the 9" Circuit found
the security detail violated the First Amendmentby moving the protestersto a locationi n o t
c 0 mp arta thé edation of Pr e s i 8 e B tsdpporters. Justice Ginsburgfound no
constitutionalrequirementthat i g r owdtlp different viewpointsare at comparabldocationsat
all times. Nor would the maintenanceof equal accessmake sensein the situation the agents
confronted. O

Justice Ginsburg emphasizedthe security concernsfaced by the SecretService agents.The
p r ot eosginal positdnputthemfacinganalley with adirectline of sightto the outdoor patio
where the Presidentwas dining. At this point, the protesterswere then moved a block away.
However,after this move the protestersstoodacrossa parking lot from the dining areaand thus
continuedto be a potentialthreat.The final move put themtwo blocks away from the restaurant.
Unlike the protestersthe Bush supporterswere separatedrom the areawherePresidentBush
was eating by a two-story building and therefore never constitutedthe samethreat. Justice
Ginsburgrejectedthe argumentthat the supportersshould have beenmoved a similar distance
from PresidenBush,finding no established law requirin t SeeretServiceto interferewith even
morespeectthansecurityconcernsvouldr e qui r e. 0

The protesterattemptedo mitigate the securityargumenty claiming the SecretServicedid not

actto securehePresidenbutinsteadmovedthe protestersnerelyto insulatePresidenBushfrom

their messageThey arguedthatif securitywerethe true concernthe SecretServicewould have
screenedor removedthe patronsof the restaurantwhere Presidentdined. The protestersalso
submitteda White HousemanualdirectingtheP r e s i pblgicaltadvancdéeamto work with the

SecretServiceto designateprotestareasii p r e f eot iravielv gf the eventsite or motorcade
a r e dustioe Ginsburg dismissed both arguments.The patrons of the restaurantwere not
awarethe Presidentvould be dining therebeforehandandthuswould not havebeenableto plan

an attackon the President.The smallernumberof patronsandstaff also madeit easierfor them
to be monitored.The large numberof protestorsenderedhis type of monitoringineffectiveand
supportshe secrets e r v decistotesremovethem.With regardsto the White Housedirective,
the facts of this casedo not supportthe implication thatthe SecretServiceactively attemptedto

suppresghep r ot espeedh.The @rotesterdi w e at leastas closeto the Presidentwhen the

motorcadearrived at the Jacksonvillel n n[énd] when the Presidentreachedhe patioto dine,

the protestersput not the supportersvere within weaponsrangeofhisl ocat i on. 0

TheCourtconcludedy ruling thatgovernmenbofficials cannotbeheldliablein aBivenssuitunless
thoseofficials hadthemselvesictedunconstitutionallyfi Wéhereforedeclineto infer from alleged
instancesof misconducton the part of particularagentsan unwrittenpolicy of the Secret Service
to suppresdisfavored expressiorgnd then to attributethat supposedoolicy to all field-level
0 p e r a tlustceGmsborgnotedthat this casecameto the Courti othea g e rpétison to
review the Ninth Ci r c denial 6f gsheir qualified immunity d e f e RusteeGinsburgthen
statedtheC o u rholding:fi L i miour decisipnto thatquestionwe hold, for the reasonsstated,



that the agentsare entitled to qualified immunity. Accordingly, we reversethe judgmentof the
Courtof Appeal s. 0

Insert on p. 446 after Note 2
[3] Congressional Power to SubpoenBresidential Documents

TRUMP v. MAZARS USA, LLP
TRUMP v. DEUTSCHE BANK
140 S. Ct. (2020)

CHIEF JUSTICE ROBERTS delivered the opinion of the Court, in which
GINSBURG, BREYER, SOTOMAYOR, KAGAN, GORSUCH, AND KAVANAUGH,
JJ., joined.

[During April 2019, three committees of the U.S. Representative issued four subpoenas
seeking information concerning the finances of President Trump, his children, and affiliated
businesses. Chief Justice Roberts declared that the House had authoritther@enstitution to
issue subpoenas in order to enable it to perform its legislative obligation. The President asserted the

subpoenas had no valid | egislative purpose ant
personal matters, and conduatWw enf or cement activities beyond
House responded that the financi al i nformati on

help inform potential legislation in areas such as money laundering, terrorism, and foreign
interference in U.S. elections. Chief Justice Roberts pointed out that UnBke. Nixon418 U.S.

683 (1974), where the prosecutor got information from a Presidé&iindon v. Jones520 U.S. 681
(1997) where it was held that a private litigant dostibject a President to damages and discovery in
federal court, this case involves a demand for information from committees of Congress.]

The question presented is whether the subpoenas exceed the authority of the House under the
Constitution: Congres has no enumerated constitutional power to conduct investigations or issue
subpoenas, but we have held that each House ha
McGrain v. Daugherty273 U.S, 135, 161 (1927). The Congressional powebt@roinformation
i s Abroado an WVatkins n United (Statp354aJbS| 168 (D957). Because this power
is justified solely as an adjunct to the | egi :
Ssubpoenas mustegsesldae i aefipalpdsé¢. o Congress r
someone fAibefore [a] committee for any cri me or
inqguire into private affairs and compelosai scl c
for the s ak eFinaly, re@pepsod legiskativedsubpoenas retain their constitutional
rights throughout the course of an investigation.

The President contends, as does the Solicitor General, that the usual rules for congressional
subpoenas do not govern here because the Pres
demanding standard based in large part on the Nixon tapes [Gess]inited States v. Nixo#18
U.S. 683. [TheéNixoncase] involved Oval office communications over which the President asserted
executive privilege. [This case concerns] nonprivileged private information, which by definition
does notimplicate sensitv Ex ecuti ve Branch deli berations.



Ashort shriftodo to the Congressional interest i
[But] the House approach fails to take adequate account of the signifipardtsen of powers issues
rai sed by Congressional subpoenas for the Pres

[ Cl] ongressional subpoenas for the Presiden
branches against one another. Far from accounting for separatiowefpas concer ns, t h
approach aggravates them by leaving essentially no limits on the congressional power to subpoena
the Presidentds records. Any personal paper p
conceivable subject of legisian.

The President is the only person who alone composes a branch of government. As a result,
there is not always a clear line between his personal and official affairs. In addition, separation of
power concerns are no less palpable here simply beta@subpoenas were issued to third parties.

Congressional demands for the Presidentds inf
where the informationisheidi t i s after all the Presidentds i

Congressional subpoenas for theeRri dent 6s per sonal i nf or ma
concerns regarding the separation of powers. Neither side, however, identifies an approach that
accounts for these concerns. A balanced appr
i mpresan drmhe firpo actice of the government, 0 and
separate Branches to exceed the outer | imits o

whet her a subpoena directed satirtehlea tPe de stiao,e na ndds
of a Il egitimat e Watkimskcouds must peefornCa aargful analgsis that takes
adequate account of the separation of powers principles at stake, including both the significant
legislative interestsof Gbgr ess and t he Auni g Wéntopw omes.i ono of

Special considerations inform this analysis. First, courts should carefully assess whether the
asserted legislative purpose warrants the significant step of involving the Presiliéid papers.
Second, to narrow the scope of possible conflict the branches, courts should insist on a subpoena no
broader than reasonably necessary to support
be attentive to the nature of the evide offered by Congress to establish that a subpoena advances
a valid legislative purpose. Fourth, courts should be careful to assess the burdens imposed on the
President by a subpoena. Other considerations may be pertinent as well; one case eveiyries ce
does not afford enough for an exhaustive list.

Wh e n Congress seeks information Afineeded
Aunquestionabl yo allecieans noscoofierateWatkidsut §5 4o f U. S. at
Congressional subpoenag foformation from the President, however, implicate special concerns
regarding the separation of powers. The courts below did not take adequate account of those
concerns. The judgment of the Courts of Appeal for the D.C. Circuit and the Second Cacuit a
vacated and the cases are remanded for further proceedings consistent with this opinion,

JUSTICE THOMAS, dissenting.

| would hold that Congress has no power to issue a legislative subpoena for private nonofficial
documents whether they belong tthe President or not. Congress may be able to obtain these
documents as part of an investigation of the President, but to do so, it must proceed under the
impeachment power. Accordingly, | would reverse the judgments of the Court of Appeals.



JUSTICE ALITO dissenting.

| agree that the lower courts erred and that these cases must be remanded but | do not think
that the considerations outlined by the Court can be properly satisfied unless the House is required
to show more that it has piairward to date. Specifically, the House should provide a description of
the type of legislation being considered. The House should also spell out the constitutional authority
to enact the type of legislation that it is contemplating, and it shouléyjtistiscope of the subpoenas
in relation to the articulated legislative needs. Unless the House is required to make a showing along
these lines, | would hold that enforcement of the subpoenas cannot be ordered. Because | find the
terms of mandinalenuate.t | dnast respectfully dissent,

[4] State Grand Jury Power to Subpoena Presidential Documents

TRUMP v. VANCE
140 S. Ct. __ (2020)

CHIEF JUSTICE ROBERTS, delivered the opinion of the Court, in which
GINSBURG, BREYER, SOTOMAYOR, and KAGAN, JJ., joined.

[Chi ef Justice Robert s, summari zed the i ss!
Supremacy Clause categorically preclude, or require a heightened standard, for the issuance of a state
criminal subpoena to a sitt theNewRorkQounty ®istrict 0 I
Attorney, opened an investigation into Donald

individuals whose conduct may have violated st
of a state grand jury, diresxl a subpoena to Mazars, personal accountants to President Trump, to

produce financial documents including tax retu
counsel sought and was denied relief by the federal district court. The U.S. Cppeals for the
Second Circuit affirmed the federal di strict
Apresidenti al i mmunity does not bar the enforc
party to produce noeprivileged materialeven when the subject matter under investigation pertains

to the President. o Furthermore, the Second Ci

amicus curiag hat a state grand jury subpoena must sa

Int he t wo <c t

-

entu es since the Burr trial [1in
Justicel] Mar shall rul i ng t hatUnitechSateCvhNib®ri Ex e
418 U. S. 6 83 (19 ), AunequidoyocMarlisyhadahds e mpHh
Presidents are subject to subpoe@éinton v. Jones520 U.S. 681, 704 (1997).

The history surveyed above all involviedieralcriminal proceedings. Here we are confronted
for the first time with a subpoena issued to the iBess by a local grand jury operating under the

supervision of sstate court I n t he Presidentds view, that di
argues that the Supremacy Clause gives a sitting President absolute immunity from state criminal
subpoenadbecause compliance with those subpoenas

performance of his Article Il function. Instead, the Solicitor General urges us to resolve this case by
hol ding that a state grand jrsomalyecosds mmystpaetheavery o r
|l east, fAsatisfy a heightened standard of need,



The President [objects] that complying with state criminal subpoenas would necessarily divert
the Chief Executive from hiduties. But the President is not seeking immunity from the diversion
occasioned by the prospect of future crimiliability. Instead he concedésconsistent with the
position of the Department of Justicéhat state grand juries are free to invesggasitting President
with an eye to charging him after the compl e
therefore be limited to thadditional distraction caused by the subpoena itself. But that argument
runs up against the 200 years of presgdestablishing that Presidents, and their official
communications, are subject to judicial process, even when the President is under investigation.

The President next claims that the stigma of being subpoenaed will undermine his leadership
at home andbroad. But even if a tarnished reputati@re a cognizable impairment, there is nothing
inherently stigmatizing about a President per
information rel evant ®Brarzburg a HayesiO8n.$. 8465, 691M(M0EE t i g a
[W]hile the current suit has cast the Mazars subpoena into the spotlight, longstanding rules of grand
jury secrecy and aim to prevent the very stigma the President anticipates.

Finally, the President and the Solicitor Generalrnwthat subjecting Presidents to state
criminal subpoenas wil |l make them fAeasily 1ide
cannot ignore the possibility that state prosecutors may have political motivations, here again the law
already seek®tprotect against the predicted abuse. First, grand juries are prohibited from engaging

in Aarbitrary fishing expeditionso and initia
Second, contrary to Justicgeg Adbdbesodotcladl aet e
roughshod over the functioning of the Execut:i
judges and prosecutors from interfering with a

Given these safeguar ds weaocarthot tohckide Ghatuabsbldtes pr
immunity is necessary or appropriate under Article Il or the Supremacy Clause. Our dissenting
colleagues agree. On that point the Court is unanimous. We next consider whether a state grand jury
subpoena seekingaPreside 6 s pri vate papers must satisfy a

Gener al would require a threshold showing tha
deci sionso and that a subpoena i s ilablefiomasyt r es
ot her sourceo and is needed fAnow, rat her than

We disagree for three reasons. First, such a heightened standard would extend protection
designed for official documents to the Presid
General nor Justice Alito has established that heightened proteganst state subpoenas is
necessary for the Executive to fulfill his Article Il functions. Finally, in the absence of a need to
protect the Executive, the public interest in fair and effective law enforcement acts in favor of
comprehensive access todasmce.

Rejecting a heightened need standard does n
start, a President may avail himself of the same protections available to every other citizen. These
include the right to challenge the subpoena ongmoynds permidd by state law, whichsually
include bad faith and undue burden or breadth. Furthermore, although the Constitution does not
entitle the Executive to absolute i mmunity or
the challengs, available to private citizens. A President can raise subpoena specfitutional
challenges, in either a state or federal forum. In addition, the Executiveasahe district attorney
concede$ argue that compliance with a particular sub@oeould impedes his constitutional duties.

Two hundred years ago, a great jurist of our Court established that no citizen, not even the



President, is categorically above the common duty to produce evidence when called upon in a
criminal proceeding. Wesaffirm that principle today and hold that the President is neither absolutely
immune from state criminal subpoenas seeking his private papers nor entitled to heightened standard
of need. The Aguardo furnishediitm ftthhes dadmdu o
courto applying established | egal and constit.!
that preserves both the independence of the Executive and the integrity of the criminal justice system.

We affirm the judgment ahe Court of Appeals and remand this case for further proceedings
consistent with this opinion.

JUSTICE KAVANAUGH, with whom JUSTICE GORSUCH joins, concurring in the
judgment.

The Court unanimously concludes that a President does not possess ansalutity from
a state criminal subpoena, but also unanimously agrees that this case should be remanded to the
District Court, where the President may raise constitutional and legal objections to the subpoena as
appropriate.

Because the case again entails a clash between the interests of the criminal process and the
Article Il interests of the Presidency, | would apply the longstantimgnii d e monstr at ed s
needo standard to this case [which] the majori

JUSTICE THOMAS, dissenting.

| agree with the majority that the President is not entitled to absolute immunitysBoance
of the subpoena. But he may be entitled to relief againshitscement | therefore agree with the
President thattheprper course is to vacate and remand.
as chief magi strate demand his whole time fo
enforcement of the subpoena.

JUSTICE ALITO, dissenting.

[W]e should not redgate a President to the meager defenses that are available when an
ordinary grand jury subpoena is challenged. The Presidency deserves greater protection. Thus, in a
case like this one, a prosecutor should be required (1) to provide at least a geseeiatioh of the
possible offenses that are under investigation, (2) to outline how the subpoenaed records relate to
these offenses, and (3) to explain why it is important that the records be produced and why it is
necessary for production to occur whihe President is still in office.

The subpoena at issue here is unprecedented. Never before has a local prosecutor subpoenaed
the records of a sitting President. The Cour
Presidency and provides moe a | protection against the use of
2300+ local prosecutors.

| therefore respectfully dissent.



Chapter 5 LIMITATIONS ON GOVERNMENTAL POWER

§5.03: THE INCORPORATION DEBATE

Page 475: Add just beforeg 5.04.

In Ramos v. Louisiana, 140 S. Ct. ___ (202@he Supreme Court, per Justice Gorsuch, held
that the Sixth Amendment right to trial by jury, incorporated against the States by virtue of the Due
Process Clause of th@urteenth Amendment, requires a unanimous verdict before a defendant can
be convicted of a serious offense. An earlier cApedaca v. Oreggrd06 U.S. 404 (1972), holding
that a unanimous verdict was not a requirement of the Fourteenth Amendmenbdess pwas
overruled. Evangelisto Ramos was found guilty of murder by-2 ju@y verdict. Justice Gorsuch

observed: Aln 48 states and federal court, a
conviction. But n ot ntencedloliteiinsprisannwdth mp possliditynad s w a
parole.

Justice Gorsuch declared:

[llncorporated provisions of the Bill of Rights bear the same content when asserted
against States as they do when assertadstghe federal governmenso if the Sixh

A

Amendment 6s right to a jury trial requir
in federal court, it requires no less in state court.

The Court concluded that Ramos had been wrongly convicted.

§ 5.04: PROCEDURAL DUE PROCESS

Page 480: Add new note 4

4. Sessions v. Dimayd 38 S. Ct1204 (2018) held, 54, per Justice Kagan, that a provision
of the Immigration and Nationality Act which deals with deportation of aliens convicted of certain

kinds of feloniesviola t he Due Process Clause of the Fift
vagueness. O Justice Kagan was joined in rea
Sotomayor and Gorsuch. The Immigration and Nationality Act (INA) provides for the deportat

of aliens convicted of an fAaggregated felony. d
includes fAa crime of violence. OO A 16(b) defi
that Ainvolves a s ulcsdganstthe pefsonmorn popertytohaacther pnayys i ¢ a
used in the course of committing the offense. o

i s whether Athe ordinary caseo of an offense p

The defendant in this casendes Dimaya, was a lawful permanent resident of the U.S. who
had been twice convicted of first degree burglary pursuant to California law. An Immigration Judge
as well as the Board of Immigration Appeals held that first degree burglary in Califorriiadsrai me
of violenced under A 16(b) of the | NA. Di may a
pending, the Supreme Court decidedhnson v. United State$35 S. Ct. 2551 (2015), which held
that a similar provision in another federal stattites Armed Career Criminal Act (ACCA), was



unconstitutionally fAvoid for vaguenesso under
the light of Johnson the Ninth Circuit ruled tha§ 16(b) was also unconstitutionally vague. The
Supreme Court affimed.

A portion of the Courtés opinion addressed
statutory vagueness can be tolerated because
severe. o The Court r ej e ortatomis averasevera pegaltymdustitce h e r
Kagan observed that deportation may be of more
sentence. 0 Justice Gorsuch did not join this
with vagueness defects should be accorded more stringent reviews generally.

Justice Kagan thought that thehnsoncase was dispositive as far as Diemayacase was
concerned. The ban against vagueness in criminal statutes is an essential componentaéshie pro
The prohibition against vagueness ensures that

statute proscribes. Furthermore, the vaguene
enforcement o by r eqhstandandsyo contrad the aations of Bw enforeemene t
personnel . The Court r e joknsawaginottcdnteolling becagige thime nt 6

was a civil rather than a criminal case.

The majority declared that Sec. 16 (b) has the same adiustdl defects as did the similar
clause in the ACCA which was struck downJwhnson

't [ Sec. 16 (b) of the ItieAihd oftconductiihate qui r es
the crime involves in 'the ordinaryase' and to judge whether that abstraction
pr e s ent s ewelisspedfied yeti sufficiently large degree of risk. The result
is that A 16(b) pr oddauseddimoust ungp rrecAdsa brid
and arbitrariness than the DueProcess Cl aus

Justice Kagan concluded tlithnsorgoverns the case. Sec. 16 (b) has the same two features
that rendered the similar clause in the ACCA unconstitutionally vdgliea n o ridcase ar y
requirementandanil ef i ned r i sk t hr es hmiatel arbitrary €rffioecementt w o
and failed to provide fair notice.o0o They, ther
than the Due Process Clause tolerates. 0 The |

Justice Gorsuch, concurringpart and concurring in the judgment, explains why he declined
to join part of Justice Kaganbdbs opinion. He
gover nment féeeblesptlaenad afrodr oaf review [for civil pen

My colleagues suggest the law before us should be ass@sdedthe fair notice

standard because of the special grawityts civil deportation penalty. But, grave

as that penalty maye, | cannot see why we should single it out for sp&@atment

when (again) so many civil laws today impagemany similarly severe sanctions.

Why, for example, wouldlue process require Congress to speak more clearly when

it seeks to deport a lawfully resident alien than when it wisheslject a citizen to

indefinite civil commitment, stiphimoh busi ness | icense essent.
living, or confiscaténis home? | can think of no good answer.

Chief Justice Roberts, joined by Justices Kennedy, Thomas, and Alito, dissenting, contended
that8§ 16(b)oft he | NA di d Anot give rise to tldhesocmncer
He asserted that AA 16(b) yields far |l ess unce



than was the case lohnson [The extensive discussion on thatint in his dissent is omitted.]

Indeed, he believed that 8 16(b) was not unconstitutionally vague even under the vagueness standard
applied to criminal | aws. Therefore, there wa
civilvaguenessatndar d shoul d apply in resolving Dimaya

Justice Thomas also wrote a separate dissent. He agreed with the dissent of the Chief Justice

that A 16(b) was not unconstitutionally vague.
besquaed with the original meaning of the Due Pr
are only amplified in the removal [ deportatio
vagueness doctrine can be justified as a way to prevent detegyaf core legislative power in this

context. o However, fAif the vagueness doctrine
challenges should be limited to casesteliet he st atute i s unconstituti
personchallengng it . O That is not the case here.

85.05 SECONDAMENDMENT
Page505: Add new note9:

9. Caetanov. Massachusetts] 36 S. Ct. 1027(2016)(per curiam). Thedefendantvas convicted
in a Massachusettsourt of criminal possessiof a stungun. The SupremeCourt found thatthe
convictionviolatedthe SecondAmendmentasincorporatedhroughthe Due Proces<lauseof the
FourteenthrAmendmentlt concludedhatneitherthelack of commonuse of stungunsatthetime
of the SecondA me n d menmadtn@estthe unusualnatureof stun guns, or the lack of ready
adaptabilityof stungunsfor usein the military precludedstungunsfrom beingprotectedoy the
SecondAmendmentright to beararms.JusticeAlito, concurringin the judgment,notedthat its
decisionin Heller hadrejectedasfi b o r domthaef m g v dhe argusenti t toraytthosearms

in existencen the 18" centuryareprotectecby theSecondA me n d me nt . 0



Chapter 6 FORMS OF SUBSTANTIVE DUE PROCESS

§6.01 ECONOMIC SUBSTANTIVE DUE PROCESS

[D] An Evolving View of EconomicLiberties

[3] The Takings Issue

Page543: Add before section[4]:

Arkansas Game and Fish Commissionv. United States 133 S. Ct. 511 (2012). The Army

Corps of Engineersonstructed andhaintained alam upstream from thi@ave DonaldsonBlack

River Wildlife ManagemenAreain Arkansaswhich the ArkansasGameand Fish Commission
operates agwildlife andhunting preserve artinber resourcelhe Corps adoptea plan (known

as it Me n u &dr deasonalwater rate releaseswith planned deviations for agricultural,
recreationaland other purposesFrom 1993 to 2000, the Corp deviatedfrom the usualplan at

f a r nrequestéwhichresultedin floodingin the Managemenfreaduring tree growing season.

The Commissiorfiled suitagainsthe United Statesfi ¢ | a ithatthetgmporarydeviationsfrom

the Manual constituteda taking of propertythat entitledthe Commissionto c o mp e n sThé |

FederalClaims Court found for the Commission,holding that the six yearsof flooding altered
the characterof the ManagementArea, and awardedjust compensatiotior the lost timber and
projectedcostof reclamation.The FederalCircuit reversed,holding that flooding caseswere an
exceptionto takings,and that governmeninducedflooding givesrise to a taking claim only in
situationsin which the flooding is i p e r mamirevitdbly r e ¢ u r Thie SupremeCourt
reversedthe FederalCircuit, holding thatii r e c ufloodimgs, évenif of finite duration,arenot
categoricallyexemptfrom TakingsClausd i abi | i ty. 0

Horne v. Departmentof Agriculture, 135S. Ct. 2419 (2015). The SupremeCourt, per Chief
Justice Roberts, ruled that the Takings Clauseof the Fifth Amendment,which requiresthat
Governmenimust pay justompensationwhenit takes private property fqrublic use, applies
personapropertyaswell asrealproperty.A federalstatuteauthorizedhe Secretaryf Agriculture
toissueil ma r ken d enrgrelerto assurestablemarketsfor certainagriculturalproducts.One
such productwas raisins.The raisini ma r k e t d equivedthat raisin growerssetasidea
certainpercentageof their raisin crop for the Go v e r n @equiit. ®he Governmenidid not
compensatéhe raisin growersfor the setaside.The Governmendisposedof the raisinsin the
set asidein severalwaysi by selling them in noncompetitive markets,donatingthem or by
otherwise disposing of them by meansconsistentwith the overall objectivesof the raisin
marketing order.Any profits, lessexpenses, remainirajter thesetasideraisinsweredisposedf
weregivento theraisingrowers.

The Horne family who were raisin growers refused teet aside any of theiraisins for the
GovernmentTheycontendedhattheraisinsetasiderequirementvasanunconstitutionataking of
their propertyin violation of the TakingsClauseof the Fifth Amendment.The Governmentined
the Hornesand usedthe fair value of the raisinsas the measureof the fine and imposedother
civil penaltiesaswell on thembecauséheyhadfailed to complywith theraisin marketingorder.
The Hornestook their caseto the federal courtsand prevailedin the SupremeCourt.



Chief JusticeRoberts speakingor the majorityof the Courtruled thatjust as Governmenmust
pay just compensationvhenit takereal property,soit mustpay just compensationvhenit takes
personalproperty: i T hGevernmenthas a categoricalduty to pay just compensatiorwhen it
takesyour car,justaswhenit takesyourh o me . 0

Murr v. Wisconsin 137 S. Ct.1933  (2017).The Court, per Justice Kennedy35upheld the

state courts in a case that involved adjacent parcels of land under common ownéesbéplots

were treated by state and local government as a single lot. The state courts ruled that state law in
effectmerged the two lots. The owners of the two adjacent lots in Troy, Wisconsin were prevented
from selling the lots separately. State and local regulations barred the use or sale of adjacent lots
under common ownership as separate building sites unlesseaatate lot had one acre of land
suitable for development. Although the owners of the lots could not meet these requirements, they
sought to sell one of the lots separately. The state courts ruled the separate sale was not allowed.
The Supreme Courffamed the state courts and ruled that the action of the state courts was not a
regulatory taking and did not entitle the owners to compensation under the Takings Clause of the
Fifth Amendment.

In Takings Clause cases, Justice Kennedy said, the couss ba cognizant of several

factors. Courts should (1) #Agive substanti al
I's bounded or divided, under state and | ocal

| andowner dasn dp r(o3p)e riitays;sctess t he value of the proj
speci al attention to the effect of burdened | &

Justice Kennedy concluded that petitioners did not suffer a taking wadas v. South
Carolina Coastal Councjl 505 U. S. 1003 (1992) because pet.i
economically beneficial use of their property
state courts did not supportothehel aeqquiiahiaon
addition, the government action challenged here was a reasonabieusadegulation. It was part
of a Acoordinated federal, state, and | ocal ef

Chief Justice Robertgoined by Justices Thomas and Alito, dissented:

| would stick with our traditional approach: Stdéev defines the boundaries of
distinct parcels ofland, and those boundaries should determinefiler i v at e
propertyo at takingscase. Wimether a @gulbtiart effecty a taking

of thatproperty is a separate question, one in which comomarership of adjacent
property may be taken inscount. Because the majority departs from tsettéed
principles, | respectfully dissent

[4] The Contracts Clause
Add after the Allied Structual Steel casen p. 543
In Sveen v. Melin138 S. Ct1815(2018), the Supreme Court held, 8 to 1, pesticeKagan thata

retroactiveapplicationof Mi n n e sewotasioha+divorcelaw did notviolatetheContractLlause
of the U. S. Constitution. Thdactsthat occasionedhis casewerethese. Mark Sveenand Kaye



Melin marriedin 1997. A yearlater,Mark boughta life insurancepolicy which namedKay Melin
as the primary beneficiary. Mark Sveennamedhis two children from a previous marriageas
contingenteneficiaries.In 2007Mark andKayedivorced. Thedivorcedecreeadid not referto the
insurancepolicy. Mark Sveerdiedin 2011.

A Minnesota law enacted after the purchase of the life insurance policy provides that divorce
revokes any revocable fAbeneficiary designati ol
spouse. O Mi n R3804, sBhid.alt In th8 imstant eeb@spousz has designated the

other spouse a beneficiary of a life insurance policy; the effect of the law is to automatically revoke
that designati on. After Mark Sveends deat h, K
cl ai ms t o Neanswance poicg.n 6 s | i

The Sveenchildrenbasedheir claim to the policy on their designatiorin the policy ascontingent
beneficiaries.Kay Melin, however,contendedhatsheis the primary beneficiaryof theinsurance
policy andthatthe Minnesotaaw automaticallycancelling thatlesignatiorasa consequencef her
divorcefrom Mark Sveerviolatesthe Contracs Clauseof theU. S Constitutionwhich invalidates
anystatefi L aimpairingtheObligation ofCo n t r Art It &10,d. 1. Thefederaldistrictcourt
rejectedKay Me | i Qoriéracs Clauseargumentsandruledin favor of the Sveenchildren. The

EighthCircuitr ever sed and h dilrc vtohomand ii Mimhanciedaoaola@on o

the ContractsClausewhenit is appliedretroactivelyasit washere. TheSupremeCourtreversed
theEighthCircuit. JusticeKagandeclaredhatii n alliawsaffectingpre-existingcontractssiolates
the[Contracts|C | a u B suchoasesJusticeKagansaid,the Courtusesatwo stepanalysis:

The threshold issue is whether the state
impairment of a contractual relationshigllied Structural Steel Co. v. Spannaus

438 U.S. 234 (1978]The Court than considers whether] the law undermines the
contractual bargain, interferes with a part
the party from safeguarding or reinstating his rights. If such factors show a

substantial impairment, the inquiry turns to the means and ends of the legislation.

In this case,JusticeKagansaidi w may stop after stepo n e The Minnesota revocaticon
divorcelaw doesnot constituteasubstantiaimpairmentof pre-existingcontractuahrrangements.
There were three reasons supporting this conclusiorkirst, the purposeof the law was to
implementheintentof thepolicy holder. Secondthelawis notlikely todisturbap oIl i cy hol der
expectation$i b e c ih dossmo morethanadivorcecourtcouldalwayshaved o n &hird, the
Minnesotaaw is only adefaultrule. A policy holdercaneasilychangeit. All the policy holder
hasto do is senda simple changeof-beneficiaryform to his insurer. TheCourt observedhat
legislativepresumptionsboutdivorcearecommonusuallybecauséi t haecyratelyreflectthe
intentof mostdivorcingp a r t Aldh@ughdexceptiongxist, i m o divbrcees do not aspireto
enrichtheir formerp a r t nlelight of the foregoing,the judgmentof the Eighth Circuit was
reversed.

JusticeGorsuchdissenting, questionedodernContractClausecasdaw which permitsa stateto
substantiallyimpair a contractualobligation i i pursuit of 6 &ignificant and legitimate public
p ur psobrgastheimpairmentisr e a s o nHe bohtendedhatthisis i h ato squarewith
theCon st i origihal nmenadnsi Hegpoimtedout that i t ICa@nstitutiondoesnot speakof
Osubsitmmai aftbarsdb a 6 ynp a i r Heprotéstedhatthe Minnesotdaw atissue
herefi ¢ a nsarave an encountewith eventhe breeziesiof ContractsClauset e sbecuset
Aisubst ant lifainslrgnceonmgcsby retmactivelyrevisingtheirkeyt er m. 0



§6.02 FUNDAMENTAL RIGHTS
[A] Conceptionand Abortion
Page621: Add following note 4:

WHOLE WO MA N HBALTH v.HELLERSTEDT
136S.Ct. 2292 (2016)

JUSTICEBREYERdeliveredtheopinionof theCourt.

In Planned Parenthoodof SoutheasterrPa. v. Casey a plurality of the Court concludedthat

there i e x | anthiud dbuuer d @nadw o ma nrighs to decideto have an abortion,and
consequentlya provision of law is constitutionally invalid, if the fpurposeor effecd of the
provisionfis to placea substantialobstaclein the path of a woman seekingan abortion before

the fetus attainsv i a b i (Empbagisadded.) The plurality addedthatAi [ u] n n eheaths s ar y
regulationghathavethe purposeor effect of presentinga substantiabbstacléo awomanseeking
anabortionimposeanundueburdenonther i ght . 0

We must here decide whethertwo provisionsof T e x &deude Bill 2 violate the Federal
Constitutionasintempreted in Casey The first provision, which we shall call theii a d mi-t t i ng
privilegesrequirementsayshat

i [ phlysician performing or inducing an abortion. . . must, on the date the
abortionis performedor induced, have active admitting privileges at a hospital
that. . . is locatednot further than 30 miles from the locationat which the abortion
is performed or ind u ¢ eTex. blealth& Safety Code Ann.

§171.0031(a).

This provision amendedTexas law that had previouslyrequiredanabortionfacility to maintain
awritten protocoli f managingnedicalemergencieandthetransferof patientsrequiringfurther
emergencycaretoahos pi t al . 0

The secondprovision, which we shall call the fisurgical centerrequirement) saysthat it h e
minimum standardgor an abortionfacility must be equivalentto the minimum standardsdopted
under [the TexasHealth and Safety Codesection]for ambulatorysurgicalc e n t €exx. Headth

& SafetyCode Ann.

§245.010(a).

We concludethat neither of theseprovisionsconfers medical benefits sufficient to justify the
burdensuponaccesghat eachimposesEachplacesa substantiabbstaclein the path of women
seekinga previability abortion,eachconstitutesan undueburdenon abortionaccessandeach
violatestheFederalConstitution.

I A

In July 2013,the TexasLegislatureenactedHouseBill 2. In Septembe(beforethe new law took
effect), a group of Texasabortion providersfiled an actionin FederalDistrict Court seeking



facial invalidation of the | a vadnsttingprivilegesprovision.In late October the District Court
grantedthe injunction. But three days later, the Fifth Circuit vacatedthe injunction, thereby
permitting the provisionto take effect.

The Fifth Circuit subsequentlyupheld the provision, and setforth its reasonsgn an opinion
releasedate thefollowing March. In thatopinion,theFifth Circuit pointedto evidenceintroduced

in the District Court the previousOctober.It noted that Texas had offeredevidencede- signed

to showthatthe admittingprivilegesrequiremenfi w irdducethe delayin treatmentinddecrease
health risk for abortion patientswith critical c o mp | i c and thabithveoyld®dfié s ¢ roeue
untrainedor incompetentabortionp r o v i Theapision also explainedthatthe plaintiffs had
not providedsufficient evidencefl t halaottion practitionerswill likely be unableto complywith

the privilegesr e q u i r Ehmeourttsaiddhatall i otfie major Texascities, including Austin,
CorpusChristi, Dallas, El Paso,Houston,andSanA n t o nMouwd,icc o n ttoi haveaneultiple
clinics wheremany physicianswill have or obtainhospitaladmittingp r i vi | eges . 0

B

On April 6, oneweekafterthe Fifth Ci r c decisiodpetitioners,a groupof abortionproviders
(many of whom were plaintiffs in the previous lawsuit), filed the presentlawsuit in Federal
District Court. They soughtan injunction preventingenforcementof the admitting privileges
provision as appliedto physiciansat two abortion facilities, oneoperated by Whole Wo ma n 6 s
Health in McAllen and the other operatedby Nova Health Systemsin El Paso.They also
soughtaninjunction prohibiting enforcemenbf the surgicalcenterprovision anywheren Texas.

They claimedthat the admittingprivileges provision and the surgicalcenter provision violated
theCo n st i Fourteentthménsimentasinterpretedn Casey

The District Court subsequentlyreceivedstipulationsfrom the partiesanddepositionsrom the
p ar texperss.dhe court conducteda 4-day bench trial. It heard, among othertestimony,
the opinions from expertwitnessesfor both sides.

[T]he District Court determinedthat the surgicalcenterrequirementi i mp arsuedsie burden

on theright of womenthroughoutTexasto seeka previabilitya b o r tamdthatthefi a d mi-t t i n g
privilegesrequirement,. . . in conjunction with the ambulatorysurgicatcenter requirement,

imposesan undueburdenon the right of womenin the Rio GrandeValley, El PasoandWest

Texasto seeka previability a b o r t TheoDistrict Court concludedthattheit wa ovi si ons o
would causefi t blasing of almost all abortion clinics in Texas that were operating legally

in the fall of 2 0 1 &nd thereby createa constitutionallyii i mp e r nobstadeashppliedto

all women seekinga previability a b o r thy ome s t accessto prevpusly availablelegal

f aci |GnAugess29, 2014,the court enjoinedthe enforcemenbf thetwo provisions.

C

OnOctober2,2014,atT e x seguéstthe Courtof AppealsstayedtheDistrict C 0 u rinfui@cton.
Within the nexttwo weeks,this Court vacatedthe Courtof A p p e stdy $ird substantial part)
therebyleavingin effectthe District C o u rinjuiicson againstenforcemenbf the surgicalcenter
provision and its injunction against enforcementof the admitting privileges requirementas
appliedto the McAllen and El Pasoclinics.

On June9, 2015, the Court of AppealsreversedtheDistrict Court on the merits.[T]he Court



of Appeals reversedthe District C o u r Hol@irsg that the admittingprivilegesrequirements
unconstitutionaland its holding that the surgicalcenter requirementis unconstitutional. The
Court of Appealsupheldin part the District C o u ritoré specificholding that the requirements
are unconstitutionalas appliedto the McAllen facility and Dr. Lynn (a doctor at that facility),
butit reversedhe District C o u rholding that the surgicat centerrequirements unconstitutional
as appliedto the facility in El Paso.In respectto this last claim, the Court of Appealssaid that
womenin El Pasowishingto havean abortioncould useabortionprovidersan nearbyNewMexico.

"
UndueBurderd LegalStandard

We beginwith the standardasdescribedn Casey.We recognizethatthefi S t lsadegitimate
interestin seeingto it that abortion, like any other medical procedure,is performedunder
circumstanceghatinsuremaximumsafetyfor thep a t i Roavt Wade But, we added i atatute
which, while furthering[a] valid stateinterest,hasthe effect of placinga substantialobstaclein
the path of a wo ma rchibise can not be considereda permissiblemeansof serving its
legitimate e n d €asay, (plurality opinion). Moreover,i [ u] n n eheakhgegdationsthat
havethepurposeor effect of presentinga substantialobstacleto a womanseekingan abortion
imposean undueburdenonther i ght . 0

The Courtof Appealswrotethata statelaw isfi ¢ o n s t iifit(1) it doesnochHavethe purpose
or effect of placing a substantialobstaclein the path of a woman seekingan abortion of a
nonviable fetus; and (2) it is reasonablyelatedto (or designedto further) a legitimatestate

i nt e iThe €durt od Appealswenton to hold thatfi t Higrict court erredby substitutingits
own judgmentfor thatof thel e g i s Wheentiticon@uotedts i u n dwrdeni n g u inrpgart o
becausefi me d iurcexrthinty underlying a statute is for resolution by legislaturesnotthe
courts. o

TheCourtof A p p e articidadionof therelevantstandards incorrect. Thefirst partof the Court
of A p p e tedtmaf be readto imply that a district court should not considerthe existenceor
nonexistencef medicalbenefitswhenconsideringvhetheraregulationof abortionconstitutesan
undueburden.Therule announcedn Casey however,requiresthat courtsconsiderthe burdens
a law imposeson abortionaccesdogetherwith the benefitsthose laws confer.And the second
part of the test is wrong to equatethe judicial review applicableto the regulation of a
constitutionallyprotectegersonaliberty with thelessstrictreview applicablewhere,for example,
economiclegislationis at issue. The Court of A p p e appreaghsimply does not match the
standardthat this Court laid out in Casey which askscourtsto considerwhetherany burden
imposednabortionaccesssi undue . 0

The statementhat legislaturesand not courts, mustresolve questionsof medicaluncertaintyis
also inconsistentwith this C o u r das& Bw. Instead, the Court, when determining the
constitutionality of laws regulating abortion procedures has placedconsiderableveight upon
evidenceandargumenpresentedn judicial proceedings.

[T]he relevantstatute here does not set forth any legislative findings. Rather, one is left to
infer that the legislature soughtto further a constitutionally acceptable objective (namely,
protecting w o me thealsh). For a district court to give significantweightto evidencein the
judicial record in thesecircumstancess consistentwith this C o u rcasélav. As we shall
describe,the District Court did so here. It did not simply substitutets own judgmentfor that



of thelegislature.It consideredhe evidencein the record including expertevidence,presented
in stipulations, depositions,and testimony. It then weighed the assertedbenefitsagainstthe
burdens. Wehold that, in so doing, the District Courtappliedthe correctlegalstandard.

\Y;
UndueBurderd AdmittingPrivilegesRequirement

Turningto thelowerc o u evialgatonof the evidencewe first considetheadmitting privileges
requirementBefore the enactmenbf H. B. 2, doctorswho provided abortionswere requiredto
A h aadmitting privilegesor havea working arrangementvith a physician(s)who hasadmitting
privileges at a local hospital in order to ensurethe necessaryback up for medical
comp |l i c &ex.iAdmns Code,tit. 25, 8139.56(2009) (emphasisadded). The new law
changedthis requirementby requiringthata fi p h y speerfoimangor inducinganabortion. . .
must, on the date the abortion is performedor induced, haveactive admitting privilegesat a
hospitalthat. . . is locatednot further than 30 miles from the location at which the abortionis
performedor i n d u dex.Heaith & SafetyCodeAnn. 8171.0031(a)The District Courtheld
thatthe legislativechangeimposedanfi u n dwe doa awo ma rightdo have ambortion.
We concludethat there isadequatdegal and factual supportfor the District C o u rcandusion.

The purposeof the admittingprivileges requirementis to help ensurethat women have easy
accessto a hospital should complicationsarise during an abortion procedure But the District

Court found that it broughtaboutno such healthrelatedbenefit. The court found thatA [ t ] h e
great weight of evidencedemonstratesghat, before the a ¢ tpassageabortion in Texaswas
extremely safe with particularly low rates of serious complicationsand virtually no deaths
occurringonac countof the p r o ¢ e @husg,teerewas no significant healthrelatedproblem

that thenewlaw helpedto cure.

Theevidencauponwhichthecourtbasedhis conclusionincluded,amongotherthings:

A collectionof atleastfive peerreviewedstudieson abortioncomplicationsin thefirst trimester,
showingthat the highestrate of major complication® including thosecomplicationgequiring
hospitaladmissio® waslessthan onequarterof 1%.

Figuresin three peerreviewed studies showing that the highestcomplication rate found for
the much rarer secondtrimester abortion was less than onehalf of 1% (0.45%or aboutl out
of about200).

Expert testimonyto the effect that complicationsrarely require hospital admissionmuchless
iImmediatetransferto a hospital from an outpatient clinic. (citing a study of complications
occurringwithin six weeksafter 54,911 abortionsthat had beenpaid for by the fee-for-service
California Medicaid Programfinding thatthe incidenceof complicationsvas2.1%, thencidence
of complicationgequiringhospitaladmissionvas0.23%,andthatof the 54,911abortionpatients
includedin the study, only 15 required immediate transferto the hospital on the day of the
abortion).

Expert testimony stating that ii iig extremely unlikely thata patientwill experiencea serious
complicationat the clinic that requiresemergenth o s p i t adnd fizi émerar@casein which
[one does],the quality of carethatthe patient receivesis not affectedby whetherthe abortion
providerhasadmittingprivilegesattheh o s pi t al . 0



Experttestimonystatingthatin respecto surgicalabortion patientswho do suffer complications
requiring hospitalization,most of thesecomplicationsoccur in thedaysatfter the abortion,not
on the spot.

Expert testimony stating that a delay before the onsetof complicationsis also expectedor
medicalabortions,asi a b o r t drdgstakatimertd exerttheir effects, and thus the abortion
itself almost always occurs after the patienthasleft theabortionf aci | i ty. 0O

Someexpertsaddedhat,if apatientneedsahospitalin thedayor weekfollowing herabortion,she
will likely seekmedicalattentionat the hospitalnearesherhome.

We have found nothing in T e x aexadyd evidencethat shows that, comparedto prior law
(which requireda it wo r lair m @ n g witm @ adctor with admitting privileges), the

newlaw advanced e x kegititnateinterestin protectingv o m e Imealtk.

We add that, when directly askedat oral argumentwhether Texas knew of a singleinstance
in which the newrequirementvould havehelpedevenonewomanobtain bettertreatment,Texas
admittedthat therewas no evidencdn therecordof suchacase.

This answeris consistentwith the findings of the other Federal District Courts that have
consideredhe healthbenefitso f 0ot h esimilaGatndttingpsivilegeslaws.

At thesametime, therecordevidencendicatesthatthe admittingprivilegesrequirementplacesa
A s u b s plestactam thelpathof aw o ma a 6 8 | Gasey The District Court found, asof the
time the admittingprivilegesrequiremenbeganto be enforced thenumberof facilities providing
abortionsdropped in half, fromabout 40to about20. Eight abortionclinics closedin the months
leadinguptother e q u i r effecevadatd. s

Elevenmore closedon the day the admittingprivilegesrequirementook effect. Other evidence
helps to explain why the new requirementledto the closure of clinics. We readthat other
evidencein light of a brief filed in this Court by the Society of Hospital Medicine. Thatbrief
describesthe undisputedgeneralfact that i h o s poften adndition admitting privileges on
reachinga certainnumberof admissiongpery e a Briefdor Society of HospitalMedicine et al.
as Amici Curiae 11. Returningto the District Court record, we note that, in direct testimony,
the presidentof Nova Health Systemsjmplicitly relying on this generalfact, pointed out that
it would be difficult for doctorsregularly performingabortionsat the ElI Pasoclinic to obtain
admitting privileges at nearby hospitals becausé [ d ] uhre ipastglO years,over 17,000
abortionproceduresvere per formedatthe El Paso clinic [and n]adsingle one of those patients
hadto be transferredtio a hospitalfor emergencytreatmentmuch lessadmittedto theh o s p i
In a word, doctorswould be unableto maintainadmitting privileges or obtainthoseprivileges
for the future, becausehe fact that abortionsare so safe meantthat providerswereunlikely to
haveanypatientso admit.

Otheramicusbriefs filed heresetforth without disputeother commonprerequisitego obtaining
admitting privilegesthat havenothingto do with ability to perform medicalprocedures.

In our view, the recordcontainssufficient evidencethat the admittingprivilegesrequiremented
to the closureof half of T e x a&l®iés, or thereaboutsThose closuresmeantfewer doctors,
longer waiting times, and increasedcrowding. Record evidencealso supportsthe finding that

a l



after the admittingprivilegesprovisionwentinto effect,the i n u mof &vomenof reproductive
ageliving in a county. . . more than 150 miles from a providerincreasedrom approximately
86,000to 400,000. . . and the number of women living in a county more than 200 miles

from aprovider from approximately10,000to 2 9 0 , OM@ fecognizethat increaseddriving

distancesdo not alwaysconstituteanfi u n dwe d But heke,those increasesare but one
additionalburden,which, when taken togetherwith othersthat the closingsbroughtabout,and
whenviewedin light of the virtual absenceof any healthbenefit, lead us to concludethat the
recordadequatelysupportsthe District C 0 u riitudnsd w & dcenaldsion.

Thed i s s enlyargusnentwhy theseclinic closures,as well as the onesdiscussedn Part
V, infra, may not haveimposedan undueburdenis this: Although fi HB. 2 causedhe closure
of somec | i n(empBkasisadded)ptherclinics mayhaveclosedfor otherreasongso we should
noti a c t a a b thégbwurdensresultingfrom those closuresagainstH. B. 2). But petitioners
satisfied their burdento presentevidenceof causationby presentingdirect testimony as well
as plausibleinferencesto be drawn from the timing of the clinic closures.The District Court
credited that evidenceand concludedfrom it that H. B. 2 in factled to the clinic closures.The
d i s s speculai@that perhapsotherevidence notpresentedt trial or creditedby the District
Court,might haveshownthatsomeclinics closedfor unrelatedeasonsloesnot providesufficient
groundto disturbthe District C o u rfatt@akinding onthatissue.

In the samebreath,the dissentsuggestshat onebenefitof H. B. 2 orequirementsvould be that
they mightfi f o uneaéefacilities to shutd o w nifo supportthat assertionthe dissentpoints
to the Kermit Gosnell scandal.Gosnell, a physicianin Pennsylvaniayas convicted of first-

degreemurderand manslaughterHel s t ahisfaaditgt with unlicensednd indifferentworkers,
and then let them practice medicine u n's u p e randihal & ¢l d ] facilitiesy unsanitary
instruments; an absenceof functioning monitoring and resuscitationequipment;the use of

cheap put dangerousgrugs;illegal proceduresandinadequatemergencyccessor whenthings
inevitably wentw r o nGyo.son dé@ehavidrsvas terribly wrong.But thereis no reasonto believe
that an extra layer of regulationwould have affected that behavior.Determined wrongdoers,
alreadyignoring existing statutesand safetymeasuresare unlikely to be convincedto adoptsafe
practicesby a new overlay ofregulations.Regardlessz 0 s n eléploraldecrimes could escape
detectioronly becausehis facility went uninspectedor more than 15 years.Preexisting Texas
law already containednumerousdetailedregulationscovering abortion facilities, including a

requirement thatacilities be inspectedat leastannually. Theecordcontainsnothingto suggest
that H. B. 2 would be moreeffective than pre-existing Texas lawat deterringwrongdoerslike

Gosnellfrom criminalbehavior.

UndueBurderd SurgicatCenteiRequirement

The secondchallengedprovisionof T e x aewdaw setsforth the surgicatcenter requirement.
Prior to enactmenbf the new requirement,Texaslaw requiredabortionfacilities to meeta host
of healthandsafetyrequirementsUnder thosepre-existing laws, facilities weresubjectto annual
reportingandrecordkeepingequirements.

H. B. 2 addedthe requirementhatanfi a b o f aic © ineett W @ 7 mistandamls m for
ambulatorysurgical ¢ e n t undesTéxas law. The surgicalcenterregulationsinclude, among
otherthings, detailedspecificationsrelating to the size of the nursingstaff, building dimensions,
and other building requirements.The nursingstaff mustcompriseat least i a adequatenumber



of [registerednurses]on duty to meetthe following minimum staff requirementsdirectorof the
departmentor designee)andsupervisoryandstaff personnelfor eachserviceareato assurethe
immediateavailability of [a registeredhurse]for emergencygareor for anypatientwhenn e e d e d , 0
as well asfi asecondindividual onduty on the premiseswho is trainedand currently certified

in basiccardiaclife supportuntil all patientshavebeendischargedrom thef a c i for fatilijies

that provide moderatesedation,suchas mostabortionfacilities.

Facilities mustincludea full surgical suite with an operatingroom that hasfi alearfloor area
of atleast240squaref e éntwbich i [ t nhirfimaum clear dimensionbetweenbuilt-in cabinets,
counters,and shelvesshall be 14 f e eTteredmust be a preoperativepatientholding roomand

a postoperativeecoverysuite. Theformerii s hbe prévidedand arranged ira oneway traffic

patternso thatpatientsenteringfrom outsidethe surgical suite can change,gown, and move

directly into the restricted corridor of the surgicals u i andthedatter i s h lzelarrangedo

provide a oneway traffic patternfrom the restricted surgical corridor to the postoperative
recovery suite, andthento the extendedobservatiorroomsord i s ¢ h Surgigatcenéersmust
meet numerousother spatialrequirementsSurgical centersmustalsohavean advancecdeating,
ventilation,and air conditioningsystemand mustsatisfy particular piping systemand plumbing

requirements,8135.52(h). Dozens of other sectionslist additional requirementshat apply to

surgicalcenters.

Thereis considerablesvidencein the record supportingthe District C o u rfibhdings indicating
that the statutory provision requiring all abortion facilities to meetall surgicalcenter standards
doesnot benefit patientsand is not necessaryThe District Court found that i r | a&reknet
appreciablylowered for patients who undergo abortions at ambulatory surgical centers as
comparedo nonsurgicakcentef aci | i ti es. 0

The record makes clear that the surgicatcenter requirementprovides no benefit when

complicationsarise in the contextof an abortionproducedthroughmedication.That is because,
in such a case, complicationswould almost always arise only after the patient has left the

facility. The recordalso containsevidenceindicating that abortionstaking placein anabortion

facility are safé indeed,saferthan numerousproceduresthat take place outsidehospitalsand

to which Texasdoesnot applyits surgicatcenterrequirements.

Moreover, many surgicatcenterrequirementsare inappropriateas appliedto surgicalabortions.
The upshotis that this recordevidencealongwith theabsenceof any evidenceto the contrary,
provides ample support for the District C o u r cortlgsionthat A [ m] af nthe building
standardsmandatedby the act and its implementingrules havesuchatangentialrelationshipto
patientsafetyin the contextof abortionasto be nearlya r b i t Tha cogclusion, alongwith
the supportingevidence,providessufficient support for the more general conclusionthat the
surgicatcenter requirementfi wi rotl [provide] better care or ... more frequentpositive
o ut c o mMhesecoad evidence thus supportsthe ultimate legal conclusionthat the surgicat
centerequirements notnecessary.

At the sametime, the record provides adequateevidentiarysupportfor the District Cour t 6 s
conclusion thatthe surgicatcenter requirementplaces a substantial obstacle in the path of
womenseekingan abortion.The partiesstipulatedthat the requirementvould furtherreducethe
numberof abortionfacilities availableto sevenor eightfacilities, locatedin Houston,Austin,
SanAntonio,andDallas/FortWorth. In theDistrict Co u r t 6 s propos#ionthatthebe® s e v e n
or eight providerscould meetthe demandof the entire Statestretchesc r e d uWa takethiso
statementas a finding that thesefew facilities could noti me thatfbd e mand . 0



The Courtof Appealsheldthatthis finding wasi ¢ | eearrrloyn @ntike the Courtof Appeals,
however,we hold thatthe recordprovidesadequatesupportfor the District C o u rfindihg

JUSTICEGINSBURG,concurring.

The Texaslaw calledH. B. 2 inevitably will reducethenumberof clinics anddoctorsallowedto
provideabortionservices TexasargueghatH. B. 2 Orestrictionsare constitutionalbecausehey
protect the health of women who experience complications from abortions. In truth,
A compl ifrom anialmomiaare both rareandrarelyd a n g e rPlannedPadenthoodof
Wis.,Inc. v. Schimel (CA7 2015).Many medicalproceduresincluding childbirth, arefar more
dangeroudo patients,yet are not subjectto ambulatory surgical centeror hospitaladmitting
privilegesrequirementsWhen a Stateseverelylimits accesgo safe andlegalproceduresjyomen
in desperateircumstancesnay resortto unlicensedroguepractitionersfautede mieux at great
risk to their healthandsafety.

JUSTICETHOMAS, dissenting.

Today the Court strikesdown two statestatutoryprovisionsin all of their applications,at the

behestof abortionclinics and doctors. That decisionexemplifiesthe C o u rtroudlimgtendency

i t bendthe rules when any effort to limit abortion,or evento speakin oppositionto abortion,

isati s s &tenbeadgv. Carhart As JUSTICE ALITO observes,t o d adgcisien createsan

abortion exceptionto ordinary rules of res judicata, ignorescompellingevidencet hat Tex as @
law imposes no unconstitutionalburden, and disregardsbasic principles of the severability

doctrine.l write separatelyto emphasizenow t o d algci8ienperpetuateshe C o u rhabd of
applyingdifferentrulesto different constitutionalrightsd especiallythe putativerightto abortion.

This casealso underscoreshe C o u rincréasinglycommonpracticeof invoking a given level
of scrutinyd here, the abortionspecific undue burden standar@ while applying a different
standardof review entirely. What ever scrutiny the majority appliesto T e x daw,at bears
little resemblancéo the undueburdentestthe Courtarticulatedin Planned Parenthoodand its
successorsinstead,the majority evisceratesmportantfeaturesof that testto returnto a regime
like theonethatCaseyrepudiated.

Our law is now so riddled with specialexceptionsfor special rights that our decisionsdeliver
neitherpredictabilitynor the promiseof ajudiciary boundby the rule of law.

T o d aopidian reimagineshe undueburden standardused to assessthe constitutionality of
abortion restrictions. Nearly 25 years ago, in Planned Parenthooda plurality of this Court
inventedthe u n d u e dtandardheaspecialtest for gaugingthe permissibility of abortion
restrictionsCaseyheldthatalaw is unconstitutionaif it imposesanii u n ¢ u € doraw® ma n 6 s
ability to chooseto have an abortion, meaningthat it i h dhg purposeor effect of placing a
substantiabbstaclein the path of awomanseekinganabortionof a nonviablef e t Gaseytlius
instructedcourtsto look to whethera law substantiallyimpedesw 0 me radtessto abortion,
andwhetherit is reasonablyelatedto legitimatestateinterestsAs the Courtexplainedi [ w] her e
it has a rational basisto act, andit doesnot impose an undue burden,the State may use its
regulatoryp o w dorregulateaspect®f abortionproceduresfi a ih furtheranceof its legitimate
interestsin regulatingthe medicalprofessionn orderto promote respectfor life, including life

of the u n b o Gamzalésv. Carhart



I remain fundamentallyopposedto the C o u rabaitien jurisprudence Even taking Caseyas
the baseline however,the majority radically rewritesthe undueburdentestin threeways. First,
t o d algcBienrequirescourtsto i ¢ 0 n sthedardensa law imposeson abortion access
togetherwith the benefitsthoselawsc o n f Secondd o d a y O stellotipeconris that, when
thel a wustficationsare medically uncertain,they neednot deferto the legislature,and must
instead assess medical justifications for abortion restrictions by scrutinizing the record
themselves.Finally, evenif a law imposesno i s u b s tod s tt idaW cende ractessto
abortionsthelaw now musthavemorethanaf r e a s omelat[lod] {o e.]. a legitimatestate
i nt e Thesepdrecaptsare nowhereto be found in Caseyor its successorgndtransformthe
undueburdentestto somethingnuchmoreakinto strictscrutiny.

JUSTICE ALITO, with whom THE CHIEF JUSTICE and JUSTICE THOMAS join,
dissenting.

Under our cases,petitioners must show that theadmitting privilegesand ASC requirements
imposean i u N we da wamen seekingabortions.And in orderto obtain the sweeping
relief theyseeld facialinvalidation of those provision® they must show, at a mini- mum, that

theseprovisionshave an unconstitutionalimpact on at leastafi | afr ry @& c of Texasvwomen

of reproductiveage. Such a situation could result if the clinics able to comply with the new

requirementither lackedhe requisiteoverall capacity or were locatedtoo far awayto servea

A | afr rga c of themondenin question.

Petitionersdid not makethat showing. Insteadof offering direct evidence,they relied on two
crude inferences.First, they pointed to the number of abortion clinics that closedafter the
enactmenof H. B. 2, andaskedthatit beinferred that all theseclosuresresultedfrom the two
challengedprovisions. They madelittle effort to show why particular clinics closed.Second,
they pointedto the numberof abortionsperformedannuallyat ASCsbeforeH. B. 2 took effect
and,becausehis figure is well below the total numberof abortionsperformedeachyearin the
State,they askedthat it be inferred that ASC-compliantclinics could not meetthe demandf
womenin the State.Petitionerdailed to provideany evidenceof the actuatapacityof thefacilities
thatwould beavailableto performabortionsin compliancewith the new lawd eventhoughthey
providedthis type of evidencein their first caseto the District Court at trial and then to this
Court in their applicationfor interiminjunctiverelief.

| do not disputethe fact that H. B. 2 causedthe closureof someclinics. Indeed,it seemsclear
that H. B. 2 wasintendedto force unsafefacilities to shutdown.

At leastnine Texasclinics may have ceasedperforming abortions(or reducedcapacity)for one
or moreof the reasonshavingnothing to dowith theprovisionschallengechere.

Neither petitionersnor the District Court properly addressedthese complexities in assessing
causatiod andfor nogoodreason.

NOTE

In Box v. Planned Parenthood of Indiana and Kentucky, 1887 U.S.  (2019), the Court
considered the constitutionality of two new abortretated provisions of Indiana law. The first
provision altered the way in which abortion providers are permitted to dispose of aborted fetal
remains. The law no longerpetmt ed f et al remains to be classif
waste, o0 thereby effectively preventing the r



byproducto. However, the | aw did not adéfther a w
aborted fetus. o0 The second provision prohibit.
on a woman who the provider knew was seeking an abortion only because of the sex, race or
disability status of the fetus.

The Court upheld the firgirovision and denied the petition for certiorari in the challenge to the
second provision, because of the need for additional litigation in the lower courts. The brief majority
opinion held that the first statutory provision survived rational basis reVibe/.Court found that

the | aw is rationally related to the Stateds a

Justice Ginsburg dissented as to the first provision. She disagreed that rational basis was the
appropriate standard of reviewue bostiead, s$ hac
the joint opinion inCasey.

In June Medical Services v. Russb40 S. Ct. _ (202Qthe Court considered a Louisiana statute
which Justice Breyer descri bedor-waoar dviisdentuir@adlic
Texan statute iWh ol e Wo man 6 s Hewhich required abdrien ploeiders to daldt
ARacti ve raidumiltdgesy gt a hospital o that was wit
abortions. The federal district court below held that the Louisiana law was unconstitutional but the
U.S. Court of Appeals disagreed with the federal district court. céuBtieyer, joined by Justices
Ginsburg, Sotomayor and Kagan, ruled that the Louisiana law like the Texas law struck down in

Wh ol e Wo mawa8 gncohisétational.h

Justice Breyer concluded his opinias follows:

Given the facts found, we must alscdhup!l d t he District Court

| egal determinations. This includes it
Asubstanti al obstacledo to women seeking
offers no significant health related beit&f and its determination that the law

consequently i mposes an Aundue burdenodo o

to have an abortion. We also agree with its ultimate legal conclusion that in light of
these findings and our precedents, [the Liania statute] violates the Constitution.

This case is similar to, nearly identical witth o | e Wo maandtke laWwenast t h
consequently reach a similar conclusion. [The Louisiana statute] is unconstitutional.

The judgment of the Court of Appeals wasersed.

[The decisive opinion inJune Medical Servicewvas the concurrence of Chief Justice
Roberts.]

Chief Justice Roberts concurring in the judgment, pointed out that he had joined the dissent
NnWhol e WomanoésBuwHteatt hdh questi on was not whet he
whether to follow it in this case:

Stare decisignstructs us to tiet cases alike. The result in this case is controlled by
our decision four years ago invalidating a nearly identical Texas law. The Louisiana
law burdens women seeking previability abortions to the same extent as the Texas



law, according to factual findgs that are not clearly erroneous. For that reason, |
concur in the judgment of the Court that the Louisiana law is unconstitutional.

Justices Thomas, Alito, Gorsuch and Kavanaugh dissented.

[C] Homosexualityand Liberty
Page651: add before[D]:

OBERGEFELL v. HODGES
135 S. Ct. 25842015).

KENNEDY, J., delivered the opinion of the Court, in which GINSBURG, BREYER,
SOTOMAYOR, andKAGAN, JJ.,joined. ROBERTS,C. J., filed a dissentingopinion, in which
SCALIA andTHOMAS, JJ.,joined. SCALIA, J.,filed a dissentingpinion,in which THOMAS,
J., joined. THOMAS, J., filed a dissentingopinion, in which SCALIA, J., joined. ALITO, J.,
filed adissentingopinion,in which SCALIA andTHOMAS, JJ. joined.

JUSTICEKENNEDY deliveredtheopinionof theCourt.

The Constitutionpromisesliberty to all within its reach,a liberty that includescertainspecific
rightsthatallow personswithin alawful realm,to defineandexpress theildentity. The petitioners
in thesecasesseekto find that liberty by marrying someoneof the samesex and havingtheir
marriagesdeemedawful on the sametermsand conditionsas marriagesbetweenpersonf the
oppositesex.

Thesecasescomefrom Michigan, Kentucky, Ohio, and TennesseeStatesthat define marriage
asa union betweenone man and one woman. The petitionersare 14 samesex couplesand two
men whosesamesex partnersare deceasedThe respondentsre state officials responsiblefor
enforcing the laws in question.The petitionersclaim the respondentsviolate the Fourteenth
Amendmentby denyingthemtheright to marry or to havetheir marriagesjawfully performedn
anotherState givenfull recognition.

Before addressinghe principlesand precedentshat governthesecasesit is appropriateo note
thehistoryof thesubjectnow beforethe Court.

A

From their beginning to their most recent page, the annals of human history reveal the
transcendentmportanceof marriage.The lifelong union of a man and a woman always has
promisednobility and dignity to all personswithout regardto their stationin life. Marriageis
sacredto thosewho live by their religions and offers unique fulfilment to those who find
meaningin the secularealm.lts dynamicallowstwo peopleto find a life thatcould not be found
alone, for a marriagebecomesgreaterthan just the two persons.Rising from the most basic



humanneedsmarriages essentiato our mostprofoundhopesandaspirations.

The centrality of marriageto the humancondition makesit unsurprisingthat the institution has
existedfor millenniaandacros<civilizations. Sincethe dawnof history, marriagehas transformed
strangersinto relatives, binding families and societiestogether.Confuciustaughtthat marriage
lies at the foundationof governmentThis wisdom was echoedcenturieslater and half a world

away by Cicero,who wrote, "The first bond of societyis marriage;next, children;andthenthe

family." Thereareuntoldreferencego the beautyof marriagein religiousand philosophicaltexts

spanningtime, cultures,andfaiths, aswell asin art andliteraturein all their forms.1t is fair and

necessaryo saythesereferencesverebasedn theunderstandinghat marriages aunionbetween
two personf theoppositesex.

Thathistory is the beginningof thesecases.Therespondentsayit shouldbethe endaswell. To
them, it would demeana timelessinstitution if the conceptand lawful statusof marriage were
extendedto two personsof the samesex. Marriage, in their view, is by its naturea gender
differentiatedunion of manandwoman.This view long hasbeenheld andcontinuego beheld

T in goodfaith by reasonablandsincerepeoplehereandthroughoutheworld.

The petitionersacknowledgethis history but contendthat thesecasescannotend there.Were

their intent to demeanthe reveredidea and reality of marriage,the petitioners'claimswould

be of a different order. But that is neithertheir purposenor their submission.To the contrary,

it is the enduringimportanceof marriagethat underliesthe petitioners'contentionsThis, they

say,is theirwholepoint. Farfrom seekingo devaluenarriagethepetitionersseekit for themselves
becausef theirrespectandneedfor its privilegesandresponsibilitiesAnd their immutablenature
dictatesthatsamesexmarriageis their only real pathto this profound commitment.

Recounting the circumstancesf three of theseasesillustratesthe urgency of th@etitioners'
causefrom their perspectivePetitionerJamesObergefell,a plaintiff in the Ohio case, met John
Arthur overtwo decadesago. Theyfell in love and starteda life together,establishinga lasting,
committedrelation. In 2011, however,Arthur was diagnosedvith amyotrophiclateral sclerosis,
or ALS. [They] traveledfrom Ohio to Maryland, where samesex marriagewas legal. Three
months later, Arthur died. Ohio law doesnot permit Obergefellto be listed as the surviving
spouseon Arthur's death certificate. By statute,they must remain strangerseven in death,a
stateimposedseparation Obergefaleems'hurtful for therestof time." Hebroughtsuit to beshown
asthesurvivingspousen Arthur'sdeathcertificate.

April DeBoerand JayneRowseare co-plaintiffs in the casefrom Michigan. They celebrateda
commitmentceremonyto honor their permanentrelation in 2007. They both work as nurses,
DeBoer in a neonatalunit and Rowse in an emergencyunit. In 2009, DeBoer and Rowse
fosteredandthenadopteda babyboy. Later thatsameyear,they welcomedanothersoninto their

family. The new baby, born prematurelyand abandonedby his biological mother,required
aroundthe-clock care.Thenext yearababygirl with specialneeds joinedheir family. Michigan,

however,permitsonly oppositesexmarriedcouplesor singleindividualsto adopt,so eachchild

canhaveonly onewomanashis or herlegal parent.If an emergencywereto arise,schoolsand
hospitals may treat the three children as if they had only one parent. And, were tragedyto

befall eitherDeBoeror Rowse the otherwould haveno legalrights overthe childrenshe had not

beenpermittedto adopt.This coupleseeksrelief from the continuinguncertaintytheirunmarried
statuscreatesn theirlives.



Army ReserveSergeant-irst Classljpe DeKoe and his partnerThomasKostura,co- plaintiffs
in the Tennesse&ase,fell in love. In 2011, DeKoe receivedordersto deploy to Afghanistan.
Beforeleaving,heandKosturamarriedin New York. A weeklater, DeKoebeganhis deployment,
which lastedfor almosta year. When he returned,the two settledin Tennesseewhere DeKoe
works full-time for the Army Reserve.Their lawful marriageis strippedfrom themwhenever
theyresidein Tennesseggturninganddisappearin@stheytravelacrossstatelines. DeKoe,who
servedthis Nation to preservethe freedomthe Constitution protects,must endurea substantial
burden.

The casesnow before the Court involve other petitioners as well, each with their own
experiencesTheir storiesrevealthat they seeknot to denigratemarriagebut ratherto live their
lives, or honortheir spousegnemory ,joinedby its bond.

B

The ancientorigins of marriageconfirm its centrality, but it has not stood in isolation from
developmentsn law andsociety. The history of marriageis one of both continuity and change.
Thatinstitution evenasconfinedto oppositesexrelations hasevolvedovertime.

For example,marriagewas once viewed as an arrangemenby the couple'sparentsbased on
political, religious, and financial concerns;but by the time of the Nation's founding it was
understoodo be a voluntary contractbetweena man and a woman.As the role and statusof
womenchangedthe institution further evolved.Underthe centuriesold doctrineof coverture,a
married man and womanwere treatedby the Stateas a single, maledominatedegal entity. As
women gained legal, political, and property rights, and as society beganto understandthat
women have their own equal dignity, the law of coverturewas abandonedTheseand other
developmentsn the institution of marriageover the pastcenturieswere not mere superficial
changesRather,they worked deeptransformationsn its structure,affecting aspectf marriage
long viewedby manyasessential.

Thesenew insightshavestrengthenedjot weakenedthe institution of marriage Indeed,changed
understanding®f marriageare characteristicof a Nation where new dimensionsof freedom
becomeapparento new generationspften through perspectiveghat beginin pleasor protests
andthenareconsideredn thepolitical sphereandthejudicial process.

This dynamiccanbeseenn theNation'sexperiencesvith therightsof gaysandlesbians.Until the

mid-20th century,samesexintimacy long had beencondemnedaisimmoral by the stateitself in

most Westernnations, a belief often embodiedin the criminal law. For this reason,among
others,many personsdid not deemhomosexualdo havedignity in their own distinctidentity.

A truthful declarationby samesex couplesof whatwasin their heartshadto remainunspoken.
Evenwhena greaterawarenessf the humanityandintegrity of homosexuapersonscamein the

periodafter World War Il, theargumentthatgaysandlesbianshada just claim to dignity wasin

conflict with both law and widespreadsocial conventions Samesex intimacyremaineda crime

in many States.Gays and lesbianswere prohibited from most governmentmploymentparred
from military service,excludedunderimmigrationlaws,targetedoy police, andburdenedn their

rightsto associate.

For muchof the 20th century,moreover homosexualitywas treatedas an iliness.Only in more
recentyears have psychiatristsand othersrecognizedthat sexual orientationis both a normal
expressionof humansexuality and immutable.In the late 20th century, following substantial



cultural and political developmentssamesex couplesbeganto lead more openand public lives

and to establishfamilies. This developmentwas followed by a quite extensivediscussion of
theissuein bothgovernmentahndprivatesectorsandby a shift in public attitudestoward greater
tolerance.As a result, questionsaboutthe rights of gaysand lesbianssoonreachedhecourts,
wheretheissuecouldbediscussedh theformal discourseof thelaw.

In 1993, the Hawaii SupremeCourt held H a w a law gestricting marriageto opposite sex
couplesconstituteda classificationon the basisof sexandwasthereforesubjectto strict scrutiny
underthe Hawaii Constitution.Baehrv. Lewin 74 Haw. 530,852 P. 2d 44. Althoughthisdecision
did notmandatehatsamesexmarriagebeallowed,someStatesvereconcernedy its implications
andreaffirmedin their lawsthatmarriageis definedasa union betweeroppositesex partners.So
too in 1996, Congresgpassedhe Defenseof Marriage Act (DOMA), defining marriagefor all

federallaw purposesasii o nd legal union betweenone man and one womanas husbandand
wi fe.o

The new and widespreadliscussionof the subjectled other Statesto a different conclusion.In

2003,the SupremeludicialCourtof MassachusettseldtheS t a Cangtitsitionguaranteedame

sexcouplesthe right to marry. SeeGoodridgev. Departmentof Public Health, 440 Mass. 309,
798 N. E. 2d 941 (2003). After that ruling, someadditional Statesgrantedmarriagerightsto

samesexcouplesgitherthroughjudicial or legislativeprocesseslwo Termsago, in United States
v. Windsor 570 U. S. (2013), this Court invalidatedDOMA to the extentit barredthe Federal
Governmentrom treatingsamesex marriagesas valid evenwhen they werelawful in the State
where they were licensed.DOMA, the Court held, impermissibly disparagedthose samesex
couplesfi w hwanted to affirm their commitmentto one anotherbeforetheir children,their
family, theirfriends,andtheir community.

Numerouscasesabout samesex marriage have reachedthe United StatesCourts of Appeals
in recentyears.In accordancavith the judicial duty to basetheir decisionson principled reasons
and neutral discussionswithout scornful or disparagingcommentary,courts have written a
substantiabody of law consideringall sidesof theseissues.That caselaw helpsto explainand
formulate the underlying principles this Court now must consider.With the exceptionof the
opinion hereunderreview and one other,the Courtsof Appealshaveheld that excludingsame
sexcoupledrom marriage violateghe Constitution. There al$mvebeen manyhoughtful District
Court decisionsaddressingsamesex marriageand most of them, too, have concludedsamesex
couplesmustbe allowedto marry. In additionthe highestcourtsof many Stateshavecontributed
to this ongoingdialoguein decisiongnterpretingtheir own StateConstitutions.

After yearsof litigation, legislation, referenda,and the discussionsthat attendedthesepublic
acts,the Statesarenow divided ontheissueof samesexmarriage.

UndertheDueProces<lause othe FourteentrAmendmentno Stateshall"depriveany personof
life, liberty, or property, without due processof law." The fundamentalliberties protectedby
this Clauseinclude mostof the rights enumeratedn the Bill of Rights.In additiontheseliberties
extendto certainpersonalchoicescentralto individual dignity and autonomy includingintimate
choices thatdefine personal identity anbeliefs. See, e.g.,Eisenstadv. Baird; Griswold v.
Connecticut381U. S.479,484-486(1965).

Theidentificationand protectionof fundamentatights is an enduringpart of the judicial duty to



interpretthe Constitution.That responsibility,however,"has not beenreducedto anyformula.”
Poev. Ullman, 367 U. S. 497,542 (1961) (Harlan, J., dissenting).Rather,it requirescourtsto
exercisereasonedudgmentin identifying interestsof the personso fundamentakhat the State
mustaccordthemits respectThat processs guidedby manyof the sameconsiderationselevant
to analysisof other constitutionalprovisionsthat setforth broadprinciples rather than specific
requirements History and tradition guide and discipline this inquiry but do not setits outer
boundaries SeelLawrence at 572. That methodrespectsour historyandlearnsfrom it without
allowing the pastaloneto rule thepresent.

Thenatureof injusticeis thatwe maynotalwaysseeit in ourowntimes.Thegenerationshat wrote
and ratified the Bill of Rights and the FourteenthAmendmentdid not presumeto know the
extentof freedomin all of its dimensionsand so they entrustedo future generationsa charter
protectingthe right of all personsto enjoy liberty as we learnits meaning.When new insight
revealsdiscordbetweerthe Constitution'scentralprotectionsanda receivedegalstricture,aclaim
to liberty mustbe addressed.

Applying theseestablishedenets,the Courthaslong held the right to marry is protectedby the
Constitution.In Lovingv. Virginia, 388U. S.1, 12 (1967),which invalidatedbanson interracial
unions,aunanimougCourtheldmarriages "oneof thevital personalightsessentiato theorderly
pursuitof happinesdy free men." The Courtreaffirmedthatholdingin Zablockiv. Redhail, 434
U. S. 374, 384 (1978), which held the right to marry was burdenedby a law prohibiting
fatherswho were behindon child supportfrom marrying. The Court againappliedthis principle
in Turner v. Safley,482 U. S. 78, 95 (1987), which held the right to marry was abridgedby
regulationdimiting the privilege of prisoninmatesto marry. Overtime andin other contexts,the
Court hasreiteratedthat the right to marry is fundamentaunderthe Due Proces<Clause.

It cannotbe deniedthat this Court'scasesdescribingthe right to marry presumedarelationship
involving oppositesexpartnersThe Court, like manyinstitutions,hasmadeassumptionslefined
by the world andtime of which it is a part. This wasevidentin Bakerv. Nelson 409 U. S. 810,
a oneline summarydecisionissuedin 1972, holding the exclusionof samesexcouplesfrom
marriagedid not presentisubstantiafederalquestion.

Still, there are other, more instructive precedents.This Court's cases have expressed
constitutional principlesof broaderreach.In defining the right to marry these caseshave
identified essentialattributesof that right basedin history, tradition, and other constitutional
libertiesinherentin thisintimatebond.

This analysiscompelsthe conclusionthat samesex couplesmay exercisethe right to marry.
The four principles and traditions to be discusseddemonstratethat the reasonsmarriage is
fundamentatinderthe Constitutionapplywith equalforceto samesexcouples.

A first premiseof the Court'srelevantprecedentss that the right to personalchoiceregarding
marriageis inherentin the conceptof individual autonomy.This abiding connectionbetween
marriageand liberty is why Loving invalidatedinterracialmarriagebansunderthe Due Process
Clause. Like choices concerning contraception, family relationships, procreation, and

childrearing,all of which are protectedby the Constitution,decisionsconcerningmarriageare

amongthe mostintimate that an individual can make.Indeed,the Court hasnotedit would be

contradictory'to recognizea right of privacy with respecto other mattersof family life andnot

with respectto the decisionto enterthe relationshipthat is the foundationof the family in our

society."



The natureof marriageis that, throughits enduringbond, two personstogethercan find other
freedoms,such as expressionjntimacy, and spirituality. This is true for all personswhatever
their sexualorientation.Thereis dignity in the bondbetweertwo menor two womenwho seekto
marryandin their autonomyto makesuchprofoundchoices.

A secondprinciplein this Court'sjurisprudencas thatthe right to marry is fundamentabecause
it supportsa two-personunion unlike any otherin its importanceto the committedindividuals.
This point was central to Griswold v. Connecticut which held the Constitutionprotectsthe
right of marriedcouplesto usecontraceptionSuggestinghat marriageis a right "olderthanthe
Bill of Rights,"Griswolddescribednarriagethis way:

Marriageis a comingtogetherfor better oifor worse hopefully enduringandintimateto thedegree
of beingsacredlt is anassociationhatpromotesaway of life, notcausesaharmonyin living, not

political faiths; a bilateral loyalty, not commercialor social projects.Yet it is an associatiorior

asnoblea purposeasanyinvolvedin our prior decisions.

As this Court held in Lawrence samesex coupleshavethe sameright as oppositesex couples
to enjoy intimateassociationLawrenceinvalidatedlaws that madesamesexintimacy a criminal
act. And it acknowledgedthat “[w]hen sexuality finds overt expressionin intimate conduct
with anothepersonthe conductcanbe but oneelemenin apersonabondthatis moreenduring."
But while Lawrenceconfirmed a dimensionof freedomthat allows individuals to engagein
intimate associatiorwithout criminal liability, it doesnot follow thatfreedomstopsthere.Outlaw
to outcastmaybeastepforward,butit doesnotachievethefull promiseof liberty.

A third basisfor protectingthe right to marry is thatit safeguard€hildrenandfamilies andthus
draws meaningfrom relatedrights of childrearing, procreation,and education.Under the laws
of the several States,some of marriage'sprotectionsfor children and families are material.
But marriagealso confersmore profound benefits.By giving recognitionand legalstructureto
their parentsrelationship,marriageallows children"to understandhe integrity and closenes®f
their own family andits concordwith other familiesin their communityandin their daily lives."
Windsor Marriagealsoaffordsthe permanencyandstability importantto children'sbestinterests.

As all partiesagree manysamesexcouplesprovideloving andnurturinghomesto their children,
whetherbiological or adopted And hundredsof thousand®f children are presentlybeing raised
by suchcouples.Most Stateshaveallowed gaysand lesbiansto adopt,either as individuals or
ascouples,and many adoptedandfosterchildrenhavesamesexparents.This providespowerful
confirmationfrom the law itself that gays and lesbianscan createloving, supportiveamilies.

Excluding samesex couplesfrom marriagethus conflicts with a centralpremiseof the right to
marry. Without the recognition,stability, and predictability marriageoffers, their children suffer
the stigmaof knowing their families are somehowlesser.They also suffer the significantmaterial
costsof beingraisedoy unmarriedparentsrelegatedhroughnofault of their ownto amoredifficult

anduncertainfamily life. The marriagelaws at issueherethusharmandhumiliatethechildrenof
samesexcouples.

That is not to say the right to marry is less meaningfulfor thosewho do not or cannothave
children. An ability, desire,or promiseto procreatels not and hasnot beena prerequisitefor a
valid marriagein any State.In light of precedenprotectingthe right of a marriedcouplenot to
procreate,it cannot[*32] be said the Court or the Stateshave conditionedthe right to marry



on the capacityor commitmentto procreateThe constitutionalmarriageright hasmanyaspects,
of which childbearings only one.

Fourth and finally, this Court's casesand the Nation'straditions make clear that marriageis a

keystoneof our social order. For that reason,just asa couplevows to supporteachother, so
doessociety pledgeto supportthe couple,offering symbolicrecognitionand materialbenefitsto

protectandnourishthe union.Indeed while the Statesarein generalfreeto vary the benefitsthey
conferon all married couples,they have throughoutour history made marriagethe basis for

an expandinglist of governmentatights, benefits,and responsibilitiesTheseaspectof marital

statusinclude: taxation; inheritanceand property rights; rules of intestatesuccessionspousal
privilege in the law of evidence;hospital access;medical decisionmakingauthority; adoption
rights; the rights andbenefitsof survivors;birth anddeathcertificates;professionakthicsrules;
campaignfinance restrictions; workers' compensationbenefits; health insurance;and child

custody,support,and visitation rules. Valid marriageunderstatelaw is also a significant status
for over a thousandrovisionsof federallaw. The Stateshave contributedto the fundamental
characterof the marriageright by placingthatinstitution at the centerof so manyfacetsof the

legal andsocialorder.

Thereis no difference betweensame and oppositesex coupleswith respectto this principle.
Yet by virtue of their exclusionfrom thatinstitution, samesexcouplesaredeniedthe constellation
of benefitsthat the Stateshavelinked to marriage.This harmresultsin morethan just material
burdens.Samesex couplesare consignedto an instability many oppositesex coupleswould
deemintolerablein their own lives. As the Stateitself makesmarriageall the more preciousby
the significanceit attachedo it, exclusionfrom that statushasthe effect of teachingthat gays
andlesbiansareunequalin importantrespectsit demeangaysandlesbiandor the Stateto lock
themout of a centralinstitution of the Nation'ssociety.Samesexcouplestoo, may aspireto the
transcendenpurposesof marriageand seekfulfillment in its highestmeaning.

The limitation of marriageto oppositesex couplesmay long haveseemecdhaturalandjust, but
its inconsistencywith the central meaningof the fundamentalright to marry is now manifest.
With that knowledgemustcomethe recognitionthat laws excludingsamesex couplesfrom the
marriagerightimposestigmaandinjury of thekind prohibitedby our basiccharter.

Objectingthat this doesnot reflect an appropriateframing of the issue,the respondentsefer to
Washingtorv. Glucksberg,521 U. S. 702,721 (1997),which calledfor a" 6 c a descfiptioh™
of fundamentatights. Theyasserthepetitionersdonotseekio exercisgherightto marrybutrather
a new and nonexistent'right to samesexmarriage."Glucksbergdid insistthat liberty underthe
Due ProcessClausemustbe definedin a most circumscribedmanner,with centralreferenceo
specifichistorical practices.Yet while that approachmay havebeenappropriatefor the asserted
right there involved (physicianassistedsuicide), it is inconsistentwith the approactthis Court
has usedn discussingptherfundamental rightsncluding marriageandintimacy. Loving did not
askabouta "right to interracialmarriage";Turner did not askabouta "right of inmatesto marry";
and Zablockidid not ask abouta "right of fatherswith unpaidchild support duties to marry."
Rather,each caseinquired aboutthe right to marry in its comprehensiveenseaskingif there
wasa sufficientjustificationfor excludingtherelevantclassfrom theright.

Thatprincipleapplieshere.If rightsweredefinedby who exercisedhemin the past,thenreceived
practicescould serve as their own continuedjustification and new groups could not invoke
rights oncedenied.This Courthasrejectedthat approachpoth with respecto theright to marry
andtherightsof gaysandlesbians.



Theright to marry is fundamentalas a matterof history andtradition, but rights comenot from
ancientsourcesalone.Theyrise, too, from a betterinformedunderstandingf how constitutional
imperativesdefine a liberty that remainsurgentin our own era. Many who deem samesex
marriage to be wrong reach that conclusionbasedon decent and honorable religious
philosophicalpremises,and neither they nor their beliefs are disparagedhere. But when that
sincere personabppositionbecomegnactedaw andpublic policy, the necessargonsequences
to put the imprimatur of the Stateitself on an exclusionthat soondemeansr stigmatizesthose
whoseown liberty is then deniedJnderthe Constitutionsamesexcouplesseekin marriage the
samelegal treatmentas oppositesex couples,ard it would disparageheir choicesand diminish
their personhoodo denythemthis right.

The right of samesex couplesto marry that is part of the liberty promisedby the Fourteenth
Amendmentis derived too, from thatAmendment'guarante®f theequalprotectionof the laws.
The Due ProcessClause and the Equal Protection Clause are connectedin a profoundway,
thoughthey setforth independenprinciples.Rightsimplicit in liberty andrights securedy equal
protectionmay reston different preceptsand are not alwaysco-extensiveyetin some instances
eachmay be instructive as to the meaningand reach of the other. In any particularcaseone
Clausemay be thoughtto capturethe essencef the right in a moreaccurateandcomprehensive
way, evenasthe two Clausesmay convergein the identificationand definition of theright. This
interrelation otthetwo principlesfurthersour understandin@f what freedomis andmustbecome.

The Court's casestouching upon the right to marry reflect this dynamic. In Loving the Court
invalidateda prohibition on interracialmarriageunderboth the Equal ProtectionClauseand the
Due ProcessClause.The Court first declaredthe prohibition invalid becauseof its un- equal
treatmenof interracialcouples.

Indeed,in interpretingthe Equal ProtectionClause,the Court hasrecognizedthat new insights
and societal understandingscan reveal unjustified inequality within our most fundamental
institutionsthat once passedunnoticedand unchallengedTo take but one period,this occurred
with respectto marriagein the 1970'sand 1980's. Notwithstandingthe gradualerosionof the
doctrineof coverture,invidious sexbasedclassificationsn marriageremainedcommonthrough
the mid-20th century. These classificationsdenied the equal dignity of men and women.
Respondingto a new awarenessthe Court invoked equal protection principles to invalidate
laws imposing sexbasedinequality on marriage. [citing casesdealing with such mattersas
insuranceand retirementbenefits] Like Loving and Zablockj theseprecedentshow the Equal
Protection Clausecan help to identify and correct inequalitiesin the institution of marriage,
vindicatingprecept®f liberty andequalityunderthe Constitution.

This dynamicalsoappliesto samesex marriage.lt is now clearthat the challengedaws burden
the liberty of samesex couples,and it must be further acknowledgedhat they abridge central
preceptof equality. Herethe marriagelaws enforcedby the respondentarein essenceinequal:
samesexcouplesaredeniedall the benefitsaffordedto oppositesexcouplesandarebarredfrom
exercising a fundamentalright. Especially against a long history of disapproval of their
relationships, this denial to samesex couples of the right to marry works a grave and
continuingharm. The imposition of this disability on gaysand lesbiansservesto disrespectand
subordinateghem. And the Equal ProtectionClause like the Due ProcessClause,prohibits this
unjustifiedinfringementof thefundamentatight to marry.

Theseconsiderationdeadto the conclusionthattheright to marryis afundamentatight inherent



in the liberty of the person,and underthe Due Processand Equal Protection Clausesof the
FourteenthAmendmentouplesof the samesexmaynot be deprivedof thatright andthatliberty.
TheCourtnow holdsthatsamesexcouplesnayexerciseahefundamentafight to marry.No longer
may this liberty be deniedto them.Bakerv. Nelsonmustbe andnow is overruled,and the State
laws challengedby Petitionersin thesecasesare now held invalid to the extentthey exclude
samesexcouplesfrom civil marriageon the sametermsandconditionsasoppositesex couples.

A%

There may be an initial inclination in thesecasesto proceedwith caution to awaitfurther

legislation, litigation, and debate.The respondentsvarn there has beeninsufficientdemocratic
discoursebeforedecidinganissueso basicasthe definition of marriage.n its ruling on the cases
now beforethis Court,the majority opinionfor the Courtof Appealsmadea cogentargumenthat
it would be appropriatefor the respondentsStatesto await further public discussiorandpolitical

measurebeforelicensingsamesexmarriages.

Of course,the Constitutioncontemplategshat democracyis the appropriateprocessfor change,
so long asthat processdoesnot abridgefundamentalights. The dynamicof our constitutional
systemis that individuals need not await legislative action before assertinga fundamental
right. The Nation'scourts are opento injured individuals who cometo them to vindicatetheir

own direct, personaktakein our basiccharter.An individual caninvoke a right to constitutional
protectionwhenheor sheis harmedgevenif thebroaderpublic disagreesindevenif the legislature
refusedo act. Theideaof the Constitution"wasto withdraw certainsubjectdrom thevicissitudes
of political controversyto placethembeyondthe reachof majoritiesandofficials andto establish
them as legal principlesto be applied by the courts." This is why "fundamentalights maynot

be submittedto a vote;theydependon the outcomeof no elections.”It is of no momentwhether
advocatesof samesex marriagenow enjoy or lack momentumin the democraticprocess.The

issue before the Court here is the legal questionwhetherthe Constitutionprotectsthe right of

samesexcouplesto marry.

This is not the first time the Court hasbeenaskedto adopta cautiousapproachto recognizing
and protectingfundamentarights. In Bowers a baremajority uphelda law criminalizing same

sexintimacy. Thatapproachmight havebeenviewedasa cautiousendorsementf thedemocratic
processwhich had only just begunto considerthe rights of gays and lesbians.Yet, in effect,
Bowersupheldstateaction that denied gaysdlesbians dundamentatight andcausedhempain

and humiliation. As evidencedby the dissentsin that case,the facts and principlesnecessaryo

a correctholdingwereknown to the BowersCourt. Thatis why Lawrenceheld Bowerswas"not

correctwhen it was decided."Although Bowerswas eventuallyrepudiatedin Lawrence men
and women were harmedin the interim, and the substantiakffects of these injurieso doubt
lingeredlong afterBowerswasoverruled Dignitary woundscannotalwaysbehealedvith thestroke
of apen.

A ruling againstsamesex coupleswould have the sameeffect and, like Bowers would be
unjustifiedunderthe FourteenttAmendmentindeed facedwith adisagreemeramongthe Courts
of Appeals a disagreementhat causedimpermissiblegeographicvariation in the meaning
of federallaw the Court grantedreview to determinewhethersamesex couplesmay exercise
theright to marry. Werethe Courtto upholdthe challengedaws as constitutional it wouldteach
the Nationthattheselaws arein accordwith our society'smostbasiccompactWere the Courtto
stayits handto allow slower, casdy-casedeterminationof the requiredavailability of specific
public benefitsto samesex couples,it still would deny gays and lesbians many rightsand



responsibilitiesntertwinedwith marriage.

Therespondentalsoargueallowing samesexcouplesto wedwill harmmarriageasaninstitution
by leading to fewepppositesex marriages.This may occur, the respondents contehegcause
licensing samesex marriage seversthe connectionbetweennatural procreationand marriage.
That argument, however, rests on a counterintuitive view of oppositesex couple's
decisionmakingprocessesegardingmarriageand parenthoodDecisionsaboutwhetherto marry
and raise children are basedon many personal,romantic,and practical considerationsandit is
unrealisticto concludethat an oppositesex couple would choosenot to marry simply because
samesex couplesmay do so. The respondentdiave not showna foundationfor the conclusion
that allowing samesex marriagewill causethe harmful outcomesthey describe.Indeed, with
respectto this assertedbasisfor excluding samesex couplesfrom the right to marry, it is
appropriateto observethese casesinvolve only the rights of two consentingadults whose
marriagesvould posenorisk of harmto themselvesr third parties.

Finally, it mustbe emphasizedhat religions, and thosewho adhereto religious doctrines, may

continueto advocatewith utmost,sincereconvictionthat, by divine preceptssamesexmarriage
shouldnotbecondonedTheFirst Amendmengnsureshatreligiousorganizationgsnd personsare

given properprotectionasthey seekto teachthe principlesthataresofulfilling andso central to

their lives and faiths, and to their own deep aspirationsto continuethe family structurethey

havelong revered.The sameis true of thosewho opposesamesex marriagefor other reasons.
In turn, thosewho believe allowingsamesex marriageis proper or indeedssentialwhether
as a matterof religious conviction or secularbelief, may engagethosewho disagreewith their

view in an openandsearchinglebate.The Constitution,however,doesnot permitthe Stateto bar

samesexcouplesrom marriageon thesametermsasaccordedo couplesof theoppositesex.

V

Thesecasesalsopresenthe questionwhetherthe ConstitutionrequiresStatesto recognizesame
sexmarriagevalidly performedout of State.

Leaving the current state of affairs in place would maintain and promote instability and
uncertainty.For somecouples,evenan ordinary drive into a neighboringStateto visit family or
friendsrisks causingseverehardshipin the eventof a spouse'hospitalizationwhile acrossstate
lines. In light of the fact that many Statesalready allow samesex marriageand hundredsof
thousandsof thesemarriagesalready have occurredthe disruption causedby the recognition
bansis significantandevergrowing.

As counsel for the respondentsacknowledgedat argument,if Statesare required by the
Constitutionto issue marriagelicensesto samesex couples,the justifications for refusing to
recognizethose marriagesperformedelsewhereare undermined.The Court, in this decision,
holds samesex couplesmay exercisethe fundamentaright to marry in all Stateslt follows that
the Courtalsomusthold-andit now doeshold-thatthereis no lawful basisfor a Stateto refuseto
recognizea lawful samesex marriageperformedin anotherStateon the groundof its samesex
character.

*k%k

No union is more profound than marriage,for it embodiesthe highestideals of love, fidelity,



devotion,sacrifice,andfamily. In forming a maritalunion, two peoplebecomesomethinggreater
thanoncethey were. As someof the petitionersin thesecasesdemonstratemarriageembodies
a love that may endureeven pastdeath.It would misunderstandhesemen and womento say
they disrespectthe idea of marriage.Their pleais that they do respectit, respecit so deeply
thatthey seekto find its fulfilment for themselvesTheir hopeis not to be condemnedo live in
lonelinessexcludedfrom oneof civilization's oldestinstitutions.Theyask forequaldignity in the
eyesof thelaw. The Constitutiongrantsthemthatright.

Thejudgmentof the Courtof Appealsfor the Sixth Circuit is reversed.

CHIEF JUSTICEROBERTS,with whom JUSTICESCALIA and JUSTICETHOMAS
join, dissenting.

Petitionersmake strongargumentsrootedin social policy and considerationf fairness. They
contendthat samesex couplesshouldbe allowedto affirm their love and commitmentthrough
marriage,just like oppositesex couples.That position hasundeniableappeal;over the pastsix
years,votersandlegislatorsin elevenStatesandthe District of Columbiahaverevisedtheirlaws
to allow marriagebetweentwo peopleof thesamesex.

ButthisCourtis notalegislatureWhethersamesexmarriages agoodideashouldbeof no concern
to us. Underthe Constitution,judgeshavepowerto say what the law is, not whatit shouldbe.
The peoplewho ratified the Constitutionauthorizedcourtsto exercise'neitherforce norwill but
merely judgment.” The FederalistNo. 78, p. 465 (C. Rossiter ed.1961) (A. Hamilton)
(capitalizatioraltered).

Although the policy argumentdor extendingmarriageto samesex couplesmay becompelling,
thelegalargumentdor requiringsuchan extensionarenot. The fundamentatight to marry does
not include a right to makea Statechangeits definition of marriage.And a State'sdecision to
maintainthe meaningof marriagethat haspersistedin every culture throughouthumanhistory
can hardly be called irrational. In short, our Constitution doesnot enactany one theory of
marriage.The people of a Stateare free to expandmarriageto include samesexcouplespor
to retainthe historicdefinition.

Today, however,the Court takesthe extraordinarystep of ordering every Stateto license and
recognizesamesexmarriage Many peoplewill rejoiceat this decision,andl begrudgenonetheir
celebrationBut for thosewho believein agovernmenof laws, not of men,the majority'sapproach
Is deeply dishearteningSupportersof samesex marriagehave achievedconsiderablesuccess
persuadingheir fellow citizens throughthe democratigprocess to adopttheir view. Thatends
today.Five lawyershaveclosedthe debateand enactedheir own vision of marriageas a matter
of constitutionallaw. Stealingthis issuefrom the peoplewill for many casta cloud oversame
sexmarriage makingadramaticsocialchangehatmuchmoredifficult to accept.

The majority'sdecisionis an act of will, not legaljudgment.Theright it announcefiasno basis
in the Constitutionor this Court'sprecedentThe majority expresslydisclaimsjudicial "caution”
and omits evena pretenseof humility, openlyrelying on its desireto remakesocietyaccording
to its own "new insight" into the "nature of injustice.” As a result, the Court invalidates the
marriagelaws of more than half the Statesand ordersthe transformationof a social institution
that has formed the basis of human society for millennia, for the KalahariBushmerandthe
HanChinesethe Carthaginiangandthe Aztecs.Justwho dowethink we are?



Understandvell whatthis dissentis about:It is notaboutwhether,in my judgmentthe institution
of marriage should be changedto include samesex couples.It is instead aboutwhether,in
our democraticrepublic, that decision should rest with the peopleacting throughtheir elected
representative®yr with five lawyerswho happerto hold commissionsuthorizingthemto resolve
legal disputesaccordingto law. The Constitutionleavesno doubt aboutthe answer.

Petitionersand their amici basetheir argumentson the "right to marry" and the imperative of
"marriage equality.” There is no seriousdispute that, under our precedentsthe Constitution
protectsa right to marry and requires Statesto apply their marriagelaws equally. The real
guestionin thesecasesis what constitutes'marriage,”or more precisely who decidesvhat
constitutesmarriage"?

The majority largely ignoresthesequestionsyelegatingagesof humanexperiencevith marriage
to a paragraplor two. Evenif historyandprecedentrenot "the end" of thesecases] would not

"sweepawaywhathassolong beensettled"without showinggreatemrespector all thatpreceded
us.

Over the last few years,public opinion on marriagehasshiftedrapidly. In 2009, the legislatures
of Vermont, New Hampshire,and the District of Columbia becamethe first in the Nation to

enact laws that revised the definition of marriageto include samesex couples, while also
providing accommodationgor religious believers.In 2011, the New York Legislatureenacted
asimilarlaw. In 2012,votersin Mainedid thesame reversingtheresultof areferendumustthree
yearsearlierin whichtheyhadupheldthetraditionaldefinition of marriage.

In all, votersand legislatorsin elevenStatesand the District of Columbiahave changedtheir

definitionsof marriageto includesamesexcouples.Thehighestcourtsof five Stateshavedecreed
that sameresultundertheir own Constitutions.The remainderof the Statesretainthe traditional

definitionof marriage.

Petitionersfirst contendthat the marriagelaws of their Statesviolate the Due ProcesClause.
The Solicitor Generabf the United Statesappearingn supportof petitioners expresslydisowned
that position before this Court. The majority neverthelesgesolvesthesecasesfor petitioners
basedalmostentirelyonthe DueProces<lause.

The majority purportsto identify four "principles and traditions” in this Court's due process
precedentshat supporta fundamentakight for samesex couplesto marry. In reality, however,
the majority'sapproacthasno basisin principle or tradition, exceptfor theunprincipledtradition

of judicial policymakingthat characterizedliscrediteddecisionssuchas Lochnerv. New York.

Strippedof its shiny rhetoricalgloss,the majority'sarguments thatthe Due Proces€lausegives
samesexcouplesa fundamentatight to marry becausét will begood for themandfor society.If

| werealegislator,| would certainlyconsiderthatview asa matterof socialpolicy. But asajudge,

| find the majority's positionindefensibleas a matterof constitutionalaw.

The majority'sdriving themesare that marriageis desirableand petitionersdesireit. The opinion
describesthe "transcendenimportance”of marriageand repeatedlyinsists that petitioners do
not seekto "demean,""devalue," "denigrate," or "disrespect"the institution. Nobodydisputes



thosepoints.Indeedthecompellingpersonahccount®f petitionersandotherslike themarelikely
a primary reasonwhy many Americans have changedtheir minds about whether samesex
couplesshould be allowed to marry. As a matter of constitutionallaw, however thesincerity
of petitionersWwishesis notrelevant.

When the majority turns to the law, it relies primarily on precedentsdiscussing the
fundamental'right to marry.” Turner v. Safley Zablockj Loving Thesecasesdo not hold, of
course,that anyonewho wantsto get married hasa constitutionalright to do so. They instead
requirea Stateto justify barriersto marriageas that institution hasalwaysbeenunderstoodin
Loving the Court held that racial restrictions on the right to marry lacked a compelling
justification. In Zablockj restrictionsbasedon child supportdebtsdid not suffice. In Turner,
restrictionsbasedn statusasa prisonerweredeemedmpermissible.

None of the laws at issuein thosecasespurportedto changethe core definition of marriage
astheunionof amanandawoman.

In short,the "right to marry" casesstandfor the importantbut limited propositionthat particular

restrictionson acces4o marriageas traditionally definedviolate due process.Theseprecedents
say nothing at all abouta right to make a Statechangeits definition of marriage,whichis the

right petitionersactuallyseekhere.

In additionto their due processargument,petitionerscontendthat the Equal ProtectionClause
requirestheir Statesto licenseandrecognizesamesexmarriages.The majority doesnot seriously
engagewith this claim. Its discussioris, quitefrankly, difficult to follow. The centralpoint seems
to be thatthereis a "synergybetween"the Equal ProtectionClauseandthe Due Proces<lause,
andthat someprecedentselying on one Clausehavealsorelied on the other. Absentfrom this

portion of the opinion, however,is anythingresemblingour usualframeworkfor decidingequal
protectioncases.lt is casebookdoctrinethat the "modern SupremeCourt's treatmentof equal
protection claims has used a meansends methodology in which judges ask whether the

classification the governmentis using is sufficiently related to the goals it is pursuing."G.

Stone,L. SeidmanC. SunsteinM. Tushnet& P.Karlan, ConstitutionalLaw 453 (7thed.2013).

Themajority'sapproachiodayis different:

Rightsimplicit in liberty and rights securedby equalprotectionmay rest on different precepts
andare notalwaysco-extensiveyet in someinstancesach maybeinstructive ago the meaning
andreachof the other.In any particularcaseone Clausemay be thoughtto capturethe essencef
the right in a more accurateand comprehensivavay, evenasthe two Clausesmay convergen
theidentificationanddefinition of theright.

The majority goeson to assertin conclusoryfashionthat the Equal ProtectionClauseprovides
an alternativebasis for its holding. Yet the majority fails to provide even a single sentence
explaininghow the EqualProtectionClausesuppliesindependentveightfor its position,nor does
it attempt to justify its gratuitous violation of the canon against unnecessarilyresolving
constitutionafuestions.

\Y,
Nowhereis the majority's extravagantconceptionof judicial supremacymore evidentthanin
its description and dismissal of the public debateregardingsamesex marriage.Yes, the



majority concedespn one side are thousand®f yearsof humanhistory in every societyknown
to havepopulatedthe planet.But on the otherside, therehasbeen"extensivelitigation,” "many
thoughtful District Court decisions,""countlessstudies,papers,books, and other popular and
scholarlywritings,” and "more than 100" amicusbriefs in thesecasesalone.Whatwould be the
point of allowing the democraticprocessto go on? It is high time for the Courtto decidethe
meaningof marriage,basedon five lawyers'"better informed understanding'bf "a liberty that
remainsurgentin our own era." The answeris surely therein one of thoseamicus briefs or
studies.

When decisions are reached through democratic means, some people will inevitably be
disappointedvith the results.But thosewhoseviews do not prevail at leastknow that they have
hadtheir say,andaccordinglyarein thetradition of our political culturereconciledo theresult of
a fair and honestdebate.In addition, they can gear up to raise the issue later, hoping to
persuadenoughonthewinning sideto think again.

*k%k

If you areamongthe many Americans of whateversexualorientation who favor expanding
samesex marriage, by all meanscelebratetoday's decision. Celebratethe achievemenof a
desiredgoal. Celebrateghe opportunityfor anewexpressiorof commitmento a partner.Celebrate
theavailability of newbenefits But do not celebratehe Constitution.It hadnothingto dowith it.

| respectfullydissent.
JUSTICESCALIA, with whomJUSTICETHOMAS joins, dissenting.

| join THE CHIEF JUSTICE'sopinionin full. | write separatelyto call attentionto this Court's
threatto Americandemocracy.

The substanceof today'sdecreeis not of immensepersonalimportanceto me. The law can
recognizeas marriagewhateversexualattachmentand living arrangement# wishes,and can
accordthemfavorablecivil consequencef,om tax treatmento rights of inheritance Thosecivil
consequenceandthe public approvalthatconferringthe nameof marriageevidencescan perhaps
haveadversesocialeffects,butno moreadverseghanthe effectsof manyothercontroversialaws.
Soit is not of specialimportanceto me whatthe law saysaboutmarriage.lt is of overwhelming
importance however,who it is that rules me. Today'sdecreesaysthat my Ruler,andthe Ruler
of 320million Americanscoastto-coast,is a majority of the nine lawyerson the SupremeCourt.
The opinion in thesecasesis the furthestextensionin fact and the furthestextensioronecan
evenimagine of the Court'sclaimed powerto create"liberties" that the Constitutionand its
Amendmentsieglecto mention.This practiceof constitutionarevisionby anunelecteccommittee
of nine,alwaysaccompaniedasit is today)by extravaganpraiseof liberty, robsthe Peopleof the
mostimportantliberty theyassertedn the Declarationof Independencandwonin theRevolution
of 1776:thefreedomto governthemselves.

I
Until the courts put a stop to it, public debateover samesex marriagedisplayed American

democracyat its best. Individuals on both sides of the issue passionately but respectfully,
attemptedto persuadetheir fellow citizens to accepttheir views. Americans consideredthe



argumentsand put the questionto a vote. The electorateof 11 States eitherdirectly or through
their representativeg;hoseto expandthe traditional definition of marriage Many moredecided
not to. Win or lose, advocatesfor both sides continued pressingtheir cases,securein the
knowledgethat an electoralloss can be negatedby a later electoralwin. Thatis exactlyhowour
systemof governments supposedo work.

The Constitution places some constraints on self-rule-constraints adopted by the People
themselveswhen they ratified the Constitution and its Amendments. Forbidden are laws
"impairing the Obligation of Contracts,"denyingFull Faith and Credit" to the "public Acts" of

other States prohibiting the free exerciseof religion, abridgingthe freedomof speechjnfringing

the right to keep and bear arms, authorizingunreasonablsearchesand seizures,and so forth.

Aside from theselimitations, thosepowers'"reservedto the Statesrespectivelyor to the people"
can be exercisedas the Statesor the Peopledesire. Thesecasesask us to decidewhetherthe
FourteenthAmendmentontainsa limitation that requiresthe Statesto license and recognize
marriagesbetweentwo peopleof the samesex. Doesit removethat issuefrom the political

process?

Of coursenot. It would be surprisingto find a prescriptionregardingmarriagein the Federal
Constitutionsince,asthe authorof today'sopinionremindedus only two yearsago(in anopinion
joinedby thesamelusticesvho join him today):

[R]egulationof domesticrelationsis an areathat haslong beenregardedasa virtually exclusive
province of the States.. . . [T]he Federal Government,through our history, hasdeferredto
statelaw policy decisionswith respecto domestiaelations.

But we neednot speculate When the FourteenthAmendmentwas ratified in 1868, every State
limited marriageto one man and onewoman,andno one doubtedthe constitutionalityof doing
so. That resolves these cases.When it comes to determining the meaning of a vague
constitutional provisionsuch as "due processof law" or "equal protection of the laws™it is
unguestionablehat the Peoplewho ratified that provision did not understandt to prohibit a
practicethat remainedboth universaland uncontroversial irthe yearsafter ratification. We have
no basis for striking down a practice that is not expressly prohibited by the Fourteenth
Amendment'dext, and that bearsthe endorsemenbf a long tradition of open,widespreadand
unchallengedisedating backto the Amendment'satification. Sincethereis no doubtwhatever
that the Peopleneverdecidedto prohibit the limitation of marriageto oppositesex couples,the
public debateoversamesexmarriagemustbeallowedto continue.

But the Court endsthis debatejn an opinion lacking evena thin veneerof law. Buried beneath
the mummeriesand strainingto-bememorablepassagesf the opinionis a candidand startling
assertionNo matterwhatit wasthePeopleaatified, theFourteenttAmendmenprotectsthoserights
thatthe Judiciary,in its "reasonedudgment,“thinks the FourteenthrAmendmenbughtto protect.
Thatis sobecausé[tlhe generationghatwrote andratified the Bill of Rightsand the Fourteenth
Amendmentdid not presumeto know the extentof freedomin all of its dimensions. . . . "
One would think that sentencewould continue:”. . . and thereforethey providedfor a means
by which the Peoplecould amendthe Constitution,"or perhaps'. . . andthereforethey left the
creationof additionalliberties, suchasthe freedomto marry someoneof the samesex, to the
People,throughthe neverendingprocessof legislation.” But no. What logically follows, in the
majority'sjudgeempoweringestimation,is: "and sothey entrustedo future generations charter
protectingthe right of all personsto enjoy liberty aswe learnits meaning."The"we," needless
to say,is thenineof us."History andtraditionguideanddiscipline[our] inquiry but do not setits



outer boundaries."Thus, rather than focusing on the People'sunderstandingf "liberty"-at the
time of ratification or eventodaythe majority focuseson four "principles and traditions" that, in
the majority's view, prohibit Statesfrom defining marriageasaninstitutionconsistingof oneman
andonewoman.

This is a naked judicial claim to legislative indeed, supekrlegislativepower; a claim
fundamentallyat odds with our systemof government.Except as limited by a constitutional
prohibition agreedto by the People,the Statesare free to adoptwhateverlaws they like, even
those that offend the esteemedlustices™reasonedjudgment.” A systemof governmentthat
makesthe Peoplesubordinateo a committeeof nine unelectedawyersdoesnot deserveto be
calledademocracy.

Judgesare selectedpreciselyfor their skill aslawyers;whetherthey reflect the policy views of
a particular constituencyis not (or should not be) relevant.Not surprisingly then, the Federal
Judiciaryis hardly a crosssectionof America. Take, for example,this Court, which consistsof
only nine menandwomen,all of themsuccessfulawyerswho studiedat Harvardor Yale Law
School.Four of the nine are nativesof New York City. Eight of themgrewup in east and west
coastStates.Only one hails from the vast expansen-between.Not a single Southwesterneor
even,to tell thetruth, a genuineWesterner(California doesnot count). Not a single evangelical
Christian (a group that comprisesaboutone quarterof Americans),or evena Protestanpf any
denomination.The strikingly unrepresentativeharacterof the body voting on today's social
upheavalwould be irrelevantif they were functioning as judges answeringthe legal question
whetherthe Americanpeoplehad everratified a constitutionalprovisionthatwas understoodto
proscribethe traditional definition of marriage.But of coursethe Justicesin today'smajority
are not voting on that basis;they say they are not And to allow the policy questionof same
sex marriageto be consideredand resolved by a select, patrician, highly unrepresentative
panel of nine is to violate a principle even more fundamentalthan no taxation without
representatiomo socialtransformatiorwithoutrepresentation.

But what really astoundsis the hubris reflectedin today'sjudicial Putsch.The five Justices
who composetoday's majority are entirely comfortable concluding that every Stateviolated
the Constitutionfor all of the 135 yearsbetweenthe FourteenthAmendment'satification and
Massachusettpermittingof samesexmarriagesn 2003.They havediscoveredn the Fourteenth
Amendmera "fundamentatight" overlookedby everypersoralive atthetime of ratification, and
almosteveryoneelsein the time since. They seewhat lesserlegal minds mindslike Thomas
Cooley, John Marshall Harlan, Oliver Wendell Holmes, Jr., Learned Hand, Louis Brandeis,
William Howard Taft, BenjaminCardozo,Hugo Black, Felix Frankfurter, Robert Jackson,and
Henry Friendly could not. They are certainthat the Peopleratified the FourteenthrAmendment
to bestowon themthe powerto removequestiondrom the democratigprocessvhenthatis called
for by their "reasonedudgment."TheseJusticesknowthat limiting marriageto onemanandone
womanis contraryto reasontheyknowthataninstitutionasold asgovernmenttself, andaccepted
by everynationin historyuntil 15yearsago,cannotpossiblybe supportedoy anythingotherthan
ignoranceor bigotry. And they are willing to say that any citizenwho doesnot agreewith that,
who adherego whatwas, until 15 yearsago,the unanimousjudgmentof all generationandall
societiesstandsagainsthe Constitution.

Theopinionis couchedn a stylethatis aspretentiousasits contentis egotistic.It is onething for
separateconcurringor dissentingopinionsto containextravagancesvensilly extravagancesf



thoughtand expressionjt is somethingelse for the official opinion of the Courtto do so. Of
coursethe opinion's showy profunditiesare often profoundly incoherent.The world does not
expectlogic andprecisionin poetryor inspirationalpop-philosophy;it demandghemin the law.
The stuff containedin today'sopinion hasto diminish this Court'sreputationfor clear thinking
andsoberanalysis.

**k%k

Hubris is sometimegdefinedas o'erweeningpride; and pride, we know, goethbeforea fall. The
Judiciaryis the "leastdangerous’df the federalbranchesecauset has"neither Force nor Will,
but merely judgment;and must ultimately dependupon the aid of the executivearm” and the
States,"evenfor the efficacy of its judgments."With eachdecisionof oursthat takesfrom the
Peopleaquestiorproperlyleft to themwith eachdecisionthatis unabashedlpasecot on law, but
on the"reasonedudgment"of a baremajority of this Courtwe move one step closer to being
remindedof ourimpotence.

JUSTICETHOMAS, with whomJUSTICESCALIA joins, dissenting.

The Court's decision today is at odds not amith the Constitution, butvith the principlesupon
which our Nationwasbuilt. Sincewell before1787,liberty hasbeenunderstoodas freedom from
government action, n@ntitlement tagovernment benefits.

Evenif the doctrineof substantivedue processvere somehowdefensible it is not petitioners
still would not havea claim. To invoke the protectionof the Due ProcesClauseat all-whether
under a theory disubstantive'dr "procedural’dueprocesaparty mustfirst identify adeprivation
of "life, liberty, or property."The majority claimsthesestatelaws deprivepetitionersof "liberty,"

but the conceptof "liberty" it conjuresup bearsno resemblancéo any plausiblemeaningof that
word asit is usedin theDueProces<lauses.

As usedin the Due Proces<Clauses,'liberty" mostlikely refersto "the power of loco- motion,

of changingsituation,or removingone'spersonto whatsoeveiplace one'sown inclination may
direct; without imprisonmentor restraint, unless by due courseof law.” 1 W. Blackstone,
Commentarie®n the Laws of England130 (1769) (Blackstone).That definition is drawnfrom

the historicalrootsof the Clausesandis consistenwith our Constitution'stext and structure.

Whetherwe define"liberty" aslocomotionor freedomfrom governmentahction more broadly,
petitionershavein noway beendeprivedof it.

Petitionerscannotclaim, under the most plausible definition of "liberty,” that they have been
imprisonedor physicallyrestrainedy the Statedor participatingin samesexrelationships.To the
contrary,they havebeenableto cohabitateandraisetheir childrenin peaceTheyhavebeenable
to hold civil marriage ceremoniesin Statesthat recognize samesex marriagesand private
religious ceremoniesin all States.They have beenable to travel freely around the country,
making their homeswhere they please.Far from being incarceratedor physically restrained,
petitionershavebeenleft aloneto ordertheir lives asthey sesfit.

Nor, underthe broaderdefinition, can they claim that the Stateshave restrictedtheir ability to
go abouttheir daily lives asthey would be ableto absentgovernmentatestrictions.Petitioners
do not ask this Court to order the Statesto stop restricting their ability to enter same sex
relationships,to engagein intimate behavior, to make vows to their partnersin public



ceremoniesto engagen religiousweddingceremoniesto hold themselveout as married,or to
raise children. The Stateshave imposedno such restrictions.Nor have the Statesprevented
petitionersfrom approximatinga numberof incidentsof marriagethrough private legal means,
suchaswills, trusts,andpowersof attorney.

Instead,the Stateshave refusedto grantthem governmentakntitlements Petitionersclaim that
asa matterof "liberty," theyareentitledto accesgrivilegesandbenefitsthatexistsolelybecause
of the governmentThey want, for example,to receivethe State'smprimatur on their marriages
on stateissuedmarriagelicenses,death certificates,or other official forms. And they want to
receive various monetary benefits, including reducedinheritancetaxes upon the deathof a
spousecompensatiornf a spousediesasa resultof a work-relatedinjury, or loss of consortium
damagesin tort suits. But receiving governmentalrecognition and benefits hasnothingto do
with anyunderstandingf "liberty" thatthe Framersvould haverecognized.

*k%k

Our Constitutionlike the Declaration of Independencebefore it-was predicatedon a simple
truth: One'dliberty, notto mentionone'sdignity, wassomethingo beshieldedrom not provided
by the State.Today'sdecisioncaststhat truth aside.In its hasteto reacha desiredresult, the
majority misappliesa clausefocusedon "due process"to afford substantiverights, disregards
themost plausibleinderstandingf the"liberty" protected byhat clauseand distortgheprinciples
on which this Nation was founded. Its decisionwill have inestimableconsequencedor our
Constitutionandour society.l respectfullydissent.

JUSTICE ALITO, with whom JUSTICE SCALIA and JUSTICE THOMAS join,
dissenting.

Until thefederalcourtsintervenedthe Americanpeoplewereengagedn a debateaboutwhether
their Statesshouldrecognizesamesexmarriage.The questionin thesecaseshowever,is notwhat
Statesshoulddo aboutsamesexmarriagebut whetherthe Constitutionanswerghat questionfor
them.It doesnot. The Constitutionleavesthatquestionto be decidedby the peopleof eachState.

To prevenffive unelectedlusticesromimposingtheirpersonavision of liberty uponthe American
people,the Court has held that "liberty" underthe Due ProcessClauseshould be understood
to protectonly thoserights that are i 6 d e ergoledin this Nation's history and tradition.'"
Washingtonv. Glucksberg And it is beyonddisputethat the right to samesex marriages not
amongthoserights.

PAVAN v. SMITH
137 S. Ct2075 (2017)

PER CURIAM.

As this Court explained i@bergefell v. Hodge&015), the Constitution entitles saisex
couples to civil marriage fionsdxXxecswmpleed ed msl ra
below, the Arkansas Supreme Court considered the effect of thh ol di ng on t he



governing the issuance of birth certificates. When a married woman gives birth in Arkansas, state

| aw generally requires the name of the motheroé
T regardless of his biogical relationship to the child. According to the court below, however,
Arkansas need not extend that rule to similarly situated s@&xeouples: The State need not, in

other words, issue birth certificates including the female spouses of women wvehbirgjivin the

State. Because that differential treatment infrin@ds e r g ednmenitnheldt $0 provide sarsex
couples Athe constellation of benefits that t|
courtés judgment .

The petitioners herera two married samsex couples who conceived children through
anonymous sperm donation. When it came time to secure birth certificates for the newborns, each
couple filled out paperwork listing both spouses as parebéigh and Jana in one case, Teraakl
Marisa in the other. Both times, however, the Arkansas Department of Health issued certificates
bearing only the birth motherds name.

The departmentdés decision rested on a prov

(2014), thats peci fi es which i ndividual s wiissuéd biglpp ear
certificate. AFor the purposes of birth regis
woman who gives birth to t hhemotheiwasimadgiedatih2 ime 1 8
of either conception or birth, o6 the statute in
the certificate as the father of the child. o
the latterrth e f or exampl e, anot her man may appear o0
Ahusbandd and fAputative fathero all file affid
al | parties agree, the requiapment bhathea mh

certificate applies in cases where the couple conceived by means of artificial insemination with the
help of an anonymous sperm donor.

The Jacobses and Pavans brought this suit in Arkansas state court against the dirextor of th
Arkansas Department of Heal th seeking, aamong
certificate law violates the Constitution. The trial court agreed, holding that the relevant portions of
A20 18 401ar e Obengefetibecausettiteeyn tii cvittelgor i al | ysexpr o hi
married couple . . . from enjoying the same spousal benefits which are available to every-opposite
sex married couple. o0 But a divided Arkansas Su

t he staastsu[ftees]ipconstituti onal muster. o0 I n t he
relationship of the biological mother and the biological father to the child, not on the marital
relationship of husband andObergefle 0 and so it 0

The Arkansas Supreme Courtds de csescouples we

access to the ficonstellation of berberdefelt As t hat
already explained, when a married woman in Arkansas concaiwdsld by means of artificial
i nseminati on, t hmeu s3tiastte twiel In‘ainred eoefd ,her mal e ¢

certificate. And yet state law, as interpreted by the court below, allows Arkansas officials in those
very same circumstancesdgomi t a marri ed womands female spou:
As a result, samsex parents in Arkansas lack the same right as opgs®sitparents to be listed on
a childbdéds birth certificate, a dke cmakimg medicalo f t e n
decisions for a child or enrolling a child in school.

Obergefellproscribes such disparate treatment. As we explained there, a State may not
X ¢ | u esex cau@esrom civil marriage on the same terms and conditions as ospasite
upl es. o l ndeed, i n I'isting those terms and
which samesex couples, no less than opposite x coupl es, mu s t have a
i dentified fAbirth and dideatt $everakoftheipléintifts @besgsfell 0 Th
chall enged a Stateds -sexuspbusesrenogheize ¢thel
In considering those challenges, we held the relevant state laws unconstitutional to the extent they

fi e
co



treated sameex couples differently from oppos#ex couples. That holding applies with equal force
to A20 18 401.

Instead, the State insists, a birth certificate is simply a device for recording biological
parentage’ regar dl es srentsfare mdrreed. hBatrArkansae lawcnmakek births p
certificates about more than just genetics. As already discussed, when an eggpositeiple
conceives a child by way of anonymous sperm dc
requires the pee ment of the birth motherés husband on
even though (as the State concedes) the husba
circumstances. Arkansas has thus chosen to make its birth cesifroare than a mere marker of
biological relationships: The State uses those certificates to give married parents a form of legal
recognition that is not available to unmarried parents. Having made that choice, Arkansas may not,
consistent witfObergefd, deny married samgex couples that recognition.

The judgment of the Arkansas Supreme Court is reversed, and the case is remanded for further
proceedings not inconsistent with this opinion.

JUSTICE GORSUCH, with whom JUSTICE THOMAS and JUSTICE ALIT@n,
dissenting.

Summary reversal is wusvually reserved for caza
are not in dispute, and t he de Obegefadatdressed thew i s
question whether a State must recogrsamesex marriages. But nothing @bergefellspoke (let
alone clearly) to the question whether A20 18
decision upholding it, must go. The statute in question establishes a set of rules designe® to ens
that the biological parents of a child are 1|is
court, the State argued that rationahsens exist for a biology based birth registration regime, reasons
that in no way offen@®bergefell | ki ensuring government officials can identify public health trends
and helping individuals determine their biological lineage, citizenship, or susceptibility to genetic
disorders. In an opinion that did not in any way seek to defy but rather earnestijg@bgrgefell
the state supreme court agreed. And it is very hard to see what is wrong with this conclusion for, just
as the state court recognized, nothin@lrergefellindicates that a birth registration regime based on
biology, one no doubt with mgranalogues across the country and throughout history, offends the
Constitution. To the contrary, to the extent
suggest just the opposite concl usiodtoidentifyNueyi t her
constitutional problem with a biology based birth registration regime. So whatever else we might do
with this case, summary reversal would not exactly seem the obvious course.

What, then, i's at wor k Imahbiobld basdd birthtrdgistraten i s n
regi me, per haps the concern |lies in this part:.
general rule of registration based on biology does admit of certain more specific exceptions. Most
importantlyf or our purposes, the State acknowl edges
how birth certificates are completed in cases of artificial insemination like the one before us. The
State acknowledges, too, that this provision, written some timeiagod i cat es t hat t
husband generally shall be treated as the fath
sex martial unions.

But i f the artificial i nsemination statute
reversalboul d foll ow f or at | east a few reasons.
201in their | awsuit. |l nstead, petitioners soug
authority under A9 10 2Zfitidners sought and the trial caust grarited .

el

relief i minating the Stateds authority unde
generally based on biology. On appeal, the state supreme court simply held that this overbroad



remedy wmaadedhObergefelor t he Constituti on. And, ag
for the Court identifies anything wrong, let alone clearly wrong, in that conclusion. Second, though
petitionerdés | awsuit didnot cwncarcédedrthgtahe Bedefitd 0 2 (
afforded non biological parents wundersexfadd 10 2
oppositesex couples. So that in this particular case and all others of its kind, the State agrees, the
female spouse of the birthatiner must be listed on birth certificates too. Third, further proof still of

the state of the law in Arkansas today is the fact that, when it comes to adoption (a situation not present
in this case but another one in which Arkansas departs from biodegyllbegistration), the State tells

us that adopting parents are eligible for placement on birth certificates without respect to sexual
orientation.

Given all this, it seems far from clear what here warrants the strong medicine of summary
reversal. Inded, it is not even clear what the Court ¢
already. The Court does not offer any remedial suggestion, and none leaps to mind. Perhaps the state
supreme court could memoriakRD2e ethenSthbagh ¢tt
fairly challenged and such a chore is hardly the usual reward for seeking faithfully to apply, not evade,
this Courtds mandates.

| respectfully dissent.



Chapter 7 THE MEANING OF EQUAL PROTECTION
87.01 FASHIONING THE CONCEPTS: TRADITIONAL EQUAL PROTECTION
Add at the endof note 6:

Armour v. City of Indianapolis, 132 S. Ct. 2073 (2012). was an unusualsituationin which
thefi | i b f&ded theéCourtusedrationalbasisreview to uphold city actionagainstan equal

protection challenge while the i ¢ o n s e r wing tof thee Gourt would have found a
constitutionaliolation. JusticeBreyer,for theCourt,describedhesituationthisway:

For manyyears,an Indianastatutethefi B a r Lr aevtgtithorized n d i aities 0 s
to imposeuponbenefittedot ownersthe costof sewerimprovemenprojects.The

Law also permittedthoselot ownersto pay either immediatelyin the form of a
lump sum or over time in installments.In 2005, the city of Indianapolis(City)
adopteda new assessmerand paymentmethod,thei S T EpRug, andit forgave
anyBarrettLaw installmentghatlot ownershadnotyetpaid.

A groupof lot ownerswho had alreadypaid their entire Barrett Law assessment
in a lump sum believethat the City shouldhave providedthem with equivalent
refunds.é We hold thatthe City had a rationalbasisfor distinguishingbetween
thoselot ownerswho hadalreadypaid their shareof projectcostsandthosewho
hadnot. And we concludethatthereis no equalprotectionviolation.

The refusalto refund pre-paymentsby someproperty ownersmeantthat someof themwould

pay about $8,000 more than their installmentpaying neighbors,a disparity describedby the

dissentasabouta 30-1 discrimination.The city offeredjustificationsbasedon the administrative
inconvenienceof calculating refunds and providing multiple paymentsystems Becausehere
werenot suspectlassificationsnvolved,the majority acceptedhec i t explasatiorasarational
basis.

In dissent, Chief Justice Roberts, joined by 2 others, complainedthat mere administrative
conveniencédiad previouslybeenheld to be an insufficient basisfor disparitiesin tax treatment.
i O yrecedentslo not ask muchfrom governmentn this aread only i r o equdlity in tax
t r e at Indeamavialatedthatprincipleona30-1 ratio, which wastoo muchfor thedissenters.

§7.02 SUSPECTCLASSIFICATIONS -RACE
Page805: Add just before Parentsinvolved:

Schuettev. BAMN, 134 S. Ct. 1623 (2014).In reactionto Gratz, the University of Michigan
changedits undergraduat@admissionsplan but the changestill permittedii | i muse oé rdce
pr ef erle 2006eMichigan votersamendedhe stateconstitutionto preventthe stateand
stateentitiesfrom grantingracebasedpreferencesvith respectto afi w i rdngeof actionsand
d e c i s The balot ptoposalwhich resultedin the enactmenbf the amendmentvas called
Proposal 2. The resulting enactment,inter alia, Article 1, Sec.26, prohibits racebased
preferencesn admissions tdhe stateuniversitiesand colleges.Plaintiffs included acivil rights



organization,students faculty and prospectiveapplicantsto Michigan universitiesbrought suit
in the United StatesDistrict Court contendingthat Proposal2 violated the Equal Protection

Clauseof the 14" Amendment. The District Court grantedsummaryjudgmentto Michiganin
this case.But the United StatesCourt of Appealsfor the Sixth Circuit reversedand ruled that
ProposaP violatedthisC o u r t 0 sin WasHindtonrv$eattleSchoolDistrict no. 1, 458 U.S.
457 (1982).

JusticeKennedyannouncedhe judgmentof the Courtanddelivereda plurality opinionin which
Chief JusticeRobertsand JusticeAlito joined. The Courtreversedthe Sixth Circuit. This case
wasfinot the boostitationality,or the merits of raceconsciousadmissionspoliciesin
highere d u ¢ a Thiscaseddesnot challengefi t briaciple that the consideratiorof racein
admissionss permissible providedthat certainconditionsareme a nTheisSuein the casewas
A w h e tahdenrwhat manner,votersin the Statesmay chooseto prohibit the consideration
of racial preferencesn governmentdecisions,in particularwith respectto schoola d mi s si ons .
Other stateshave i d e ¢ to@mhdbit raceconsciousadmissionsp o | i and are currently
experimentingwith variety of alternativea p p r o aThdGowwrt.ofGAppealsmistakenlyrelied
ontheSeattlecasewhichraisedi q udifferenti s s WBeth is n@cessaryo considercasesvhich
i pr e cSeattle éhe Courtturnedto Reitmanv. Mulkey, 387 U.S. 369 (1967) [text, p. 1573]:
A | Nulkey, voters amendedthe California Constitution to prohibit any state legislative
interferencewith an o w n epredogativeto declineto sell or rent residentialpropertyon any
basis.The Courtconcludedhatthe stateconstitutionaprovisionwasadenialof equal protection.
The Court agreedwith the California SupremeCourt that the amendmenbperatedo insinuate
the Stateinto thedecisionto discriminateby encouraginghatp r act i ce . 0

Anotherrelevantprecedenuponwhich the respondentéiadrelied was Hunter v. Erickson 393
U.S. 385 (1969). That casedealt with an Akron Ohio fair housingordinancewhich prohibited
racial discriminationin housing.After the fair housingordinancewas passedoy thecity council,
Akronvotersamendedthe i t y 6 s owentwar thdairrhousingordinanceandto requirethat
any new antidiscriminationhousingordinancemustbe approvedby referendum:fiHunter rests
on the unremarkableprinciple that the State may not alter the proceduresof governmentto
targetracial minorities. Hunter establishedhat invidious discriminationwould be the necessary
resultof the proceduralrestructuring.Thus, in Mulkey and Hunter, there was a demonstrated
injury on the basis of race that, by reasonsof stateencouragemerdr participationbecome
more aggravated. o

Seattlewasthe third relevantcase.Iln orderto remedyi t ha@al isolation of minority students
in local s ¢ h o dhe school board enacteda mandatorybusing program.However, voters
opposedo the busingplan were successfuln passingan initiative which prohibitedmandatory
busing in order to achieveintegration.Justice Kennedy summarizedthe Seattleholdingand
rejectedabroadreadingof someof its language:

A [ T pracacale f f efcthe stateinitiative wasto fi r e m othe [awghprity to
addressa racial problem -- and only a racial problem -- from the existing
decisionmaking body, in sucha way as to burdenminority i n t e tbecauses 0
advocatef busingd n onmustrelief seekfrom the statelegislature,or from the
statewidee | e c t ©he @aurethe@forefound that the initiative had explicitly
us[ed] the racial natureof a decisionto determinethe decisionmaking process.
Seattleis bestunderstoodas a casein which the stateactionin question(the bar
on busingenactedby the St a watets)yhad the seriousrisk, if not purpose,of
causingspecificinjuries on accountof race,just as had beenthe casein Mulkey



andHunter. As this Court held in Parentsinvolved the schoolb o a rpdr@oded
remedial action would not be permissibletoday absenta showing of de jure
segregationThe broadlanguageusedin Seattle however,wentwell beyondthe
analysisneededto resolvethe case.To the extentSeattleis readto requirethe

Courtto determineand declarewhich political policiesservethefii nt eof & st s 0
groupin d definedin racial terms,that rationalewas unnecessaryo the decision

in Seattle it has no supportin precedent;and it raisesserious constitutional
concernsThat expansivdanguagedoesnot provide a properguidefor decisions
andshouldnotbe deemedauthoritativeor controlling.

JusticeKennedyobservedthat adoptionof the Seattleformulation would permit thoseseeking
to avoid voter participationto arguethat a group they wished to define by i r aot eacial
st er e avergfpaedsvoa rot dai gseadd v aby & wide eanigeof laws suchasii t paticy,
housingsubsidies, wageegulations, anéventhe namingof publics ¢ h o dheissueberewas
not how to avoid racebasednjury butinsteadi w h e volersmay determinewhethera policy
of racebasedpreferenceshouldbec o nt i mermaaing®roposal andin addingSec.26 to
the Michigan Constitution,the Michigan electorateexercisedi t hpeivilege to enactlaws asa
basicexerciseof their democraticp o w e The réspondentarguethat i aifficult questionof
public p o | imust ke taken out of the handsof the voters and removedfrom debatein an
electioncampaignButit isfi d e me #&rhe democraticprocesgo presumehatthe votersare
not capableof decidinganissueof this sensitivityon decentandrationalg r o u nitdveuldbe a
disserviceto i F i Amentdmentd y n a nto statefd t Hha questionhereat issueis beyondthe
capacity of votersto debateandd e t e r hisrcasewas not about how the controversy
concerningracial preferencesshould be decided. This casewas aboutwho should decideit.
Justice Kennedy said there was nothing in the Constitutionor in the C o u rpteéedentso
authorizesettingasidefi Mi ¢ hlawgtlsatcommitthis policy determinationothev ot er s . 0

JusticeKagantook no partin theconsideratiorof this case.

JusticeScalia, with whom JusticeThomasjoined, concurredin the judgment.The fi r ebattle
groundfor thisc a sisehepolitical processloctrine. Thetriggeringprongof thatdoctrinei as s i gn s
to a courtthetaskof determiningwhethera law thatreallocategolicymakingauthority concerns

aod r aic $ adiTdhatdoctrineandthe casessupportingit suchas Seattleand Hunter shouldbe
overruled It involvesthejudiciaryin thefi d i budings®f dividing thenationé i macialb | oc s . 6
0 It alsowrongly misreadghe EqualProtectionClauseasprotectiveof particulargroups. Another

part of the analysis establishedby those casesfi d i r @& aourtso determinewhetherthe
challengedactfi p | a effectivedecisionmakingauthorityover [the] racialissueat a different

level of g 0 v e r n Bua thea HuriterSeattleanalysisii n e aswalloys the rule of structural

states o v e r eJugiceScaliaconcludedn part wayswith Hunter, Seattleand (I think) the
plurality for an additional reason: Each endorsesa version of the position that a facially
neutrallaw may deny equalprotectionsolely becauset hasa disparateracialimpact.Fewequal
protectiontheorieshavebeensosquarelyandsoundlyr ej ect ed . 0

JusticeBreyer,concurringin the judgment,agreedwith the plurality thatthe amendmentt issue
was consistentwith the Equal ProtectionClausebut for different reasonghan thosegiven by
the plurality. First, the amendmentis only being consideredas it appliesto and prohibits
admissionprogramsthat haveastheir solejustification the useof raceto securethe educational
benefitsthati 6 f |fromva diversestudentb o d ¢ Se@ndwhile asheexplainedin his dissent
in Parentsinvolved suchprogramsare constitutional the constitutiondoesnot authorizejudges
fi e i toHoebid or to requirethe adoptionof diversity-seekingd s o | u(bfithekind dissue



here)to such seriouproblemsasadministeringhec o u n schopl§ioscreatea societyinclusive
of all Americans. Third, Hunter and Seattle do not apply here. Thosecasesfii nv al v e d
restructuringof the political processthat changedthe political level at which policies were
e n a c Thasadase@doesnot reorderthe political process.t doesnot concernfi t ma&ement
of decisioamakingfrom onepolitical levelto a n o t I elunter@and Seattlewere extendedto
cover situationsii i which decisionmaking authority is moved from an administrativebody
to a political o n esjgnificant problemswould arise such as obstructingchange.Therewould
alsobearisk of idi scoexaer n ogeto find dut fomarace consciouspolicies
wo r K D@ c imakingthroughthe democraticp r o ¢ gvessthe i p e o prltheir, elected
r epr e s etherighttoifi\a & saqetonsciougpoliciesfor reason®f inclusion,somustit give
themtherightnottodos o . ©

JUSTICE SOTOMAYOR, With whom JusTiceE GINSBURG joined, dissented.

Hunter and Seattle[rlecognizedwhat is now known as the political-processd o c t rWhane 0 :
the majority reconfiguresthe political processin a mannerthat burdensonly a racial minority,
that alterationtriggers strict judicial scrutiny. Today, disregardingstare decisis a majority of
the Court effectively discards those precedents.The p | u r a decidiog tusdamentally
misunderstands theatureof the injusticeworked by Sec.26. This caseis not, as the plurality
imagines, about i w h mnay resolve the d e b adver the use of race in highereducation
admissions.l agreewholeheartedlythat nothing veststhe resolutionof that debateexclusively
in the courtsor requiresthat we removeit from the reachof the electorate.Ratherthis caseis
about how the debateover the use of racesensitiveadmissionspolicies may be resolved--
that is, it must be resolvedin constitutionally permissibleways. While our Constitutiondoes
not guaranteegroupsvictory in the political process,it doesguaranteethemmeaningful and
equalaccesdo that processlt guaranteeghatthe majority may not win by stackingthepolitical
processagainstminority groups permanently forcing the minority aloneto surmountunique
obstacles in pursuit of its goals - here, educationaldiversity that cannot reasonablybe
accomplishedhroughraceneutralmeasuresToday, by permitting a majority of the votersin
Michigan to do what our Constitutionforbids, the Court endsthe debateover race sensitive
admissiongoliciesin Michiganin a mannerthat contravenegrotectionsong recognizedn our
precedents.

FISHER v. UNIVERSITY OF TEXAS AT AUSTIN
136 S Ct. 2198 (2016)

JUSTICEKENNEDY deliveredtheopinionof theCourt.

The Courtis askedonceagainto considerwhetherthe raceconsciousadmissiongprogramatthe
Universityof Texasis lawful underthe EqualProtectionClause.

The University of Texasat Austin (or University) relies upon a complexsystemof admissions
that hasundergonesignificant evolution over the pasttwo decadesUntil 1996, the University
madeits admissiongdecisionsprimarily basedon a measurecalledii A ¢ a d le md &ox Al),
which it calculatedby combiningana p p | i $Ad scoréasd academigperformancein high
school.In assessingpplicantspreferencevasgivento racialminorities.



In 1996,the Court of Appealsfor the Fifth Circuit invalidatedthis admissionssystem,holding
thatanyconsideratiorof racein collegeadmissionwiolatesthe EqualProtectiorClause.Hopwood
v. Texas

Oneyearlater the University adopteda new admissiongolicy. Insteadof consideringrace,the

University began making admissionsdecisionsbasedon an a p p | i Alaand his sr her

A Per Achieverhent n d éPAID The PAI wasa numericalscorebasedon a holistic review

of an application. Included in the numberwerethe a p p | i essapstieadsrshipand work
experience,extracurricularactivities, community service,and ot her chapacitalr i st
that might give the admissionscommitteeinsightinto as t u d backgréousd.Consistentvith
Hopwood,racewasnotaconsiderationn calculatingana p p | i Ad arRAI.O s

The TexasLegislaturerespondedo Hopwoodaswell. It enactedH. B. 588, commonly known
astheTop Ten Percentaw. As its namesuggeststhe Top Ten Percent_aw guaranteegollege
admissiorto studentsvho graduatdrom a Texashigh schoolin thetop 10 percentof theirclass.
Thosestudentsnaychooseo attendany of the public universitiesn the State.

The Universityimplementedhe Top Ten Percent_aw in 1998. After first admittingany student
who qualified for admissionunderthat law, the University filled the remainderof its incoming
freshman class using a combinationof an a p p | i Alaamd RAk scored again, without
consideringace.

The University usedthis admissionssystemuntil 2003, whenthis Court decidedthe companion
cases oGrutterv. BollingerandGratzv. Bollinger.In Gratz,this Courtstruckdown the University

of Mi ¢ h i gndengéaduatesystemof admissionswhich at the time allocatedpredetermined
points to racial minority candidatesln Grutter, however,the Court upheld the University of
Michigan Law S ¢ h o sy$teinef holistic reviewd a systemthat did not mechanicallyassign
points but rathertreatedrace as a relevantfeaturewithin the broadercontextof acandi dat
application. In upholding this nuanceduse of race, Grutter implicitly overruledHo p wo o d 6
categorical prohibition. In the wake of Grutter, the University embarkedupon a yearlong
study seeking to ascertainwhether its admissionspolicy was allowing it to provideii t h e
educationalbenefits of a diverse studentbody . . . to all of the Un i v e rusdergrydbate

s t u d @meUrsversityconcludedhatits admissiongolicy wasnot providingthesebenefits.

A

e 0s
S

To changeéits system the University submitteda proposalo the Boardof Regentghatrequested
permissionto begin taking race into considerationas one of i t Imany ways in which [an]
academicallyqualified individual might contributeto, and benefit from, the rich, diverse,and
challenging educational environment of the Un i v e r After tthye.board approved the
proposal,the University adopteda new admissionspolicy to implementit. The University has
continuedo usethatadmissiongolicy to thisday.

AlthoughtheU n i v e mewiadmysgiongolicy wasadirectresultof Grutter,it is not identical
to the policy this Court approvedin that case.Instead,consistentwith the St a tegstatsve
directive, theUniversity continuesto fill a significantmajority of itsclass throughhe Top Ten
PercentPlan (or Plan). Today, up to 75 percentof the placesin the freshmanclassare filled

throughthe Plan. As a practicalmatter,this 75 percentcap,which hasnow beenfixed by statute,
meansthat, while the Plan continuesto be referencedasa i T oTpn PercentP | a astudent
actuallyneeddo finish in thetop sevenor eight percentof his or herclassin orderto be admitted
underthis category.



The University did adoptan approactsimilar to the onein Grutterfor the remaining25 percent
or so of the incoming classThis portion of the class continue be admitted based on a
combinationof their Al and PAI scores.Now, however,raceis given weight as a subfactor
within the PAI. The PAI is a numberfrom 1 to 6 (6 is the best)that is basedon two primary
componentsThe first componentis the averagescore a reader gives the applicanton two
requiredessaysThe secondcomponenis a full-file review that resultsin anotherl-to-6 score,
t he A PAchievemaniSic o or®AS.The PASis determined by separateeaderwho (1)
rereadsthea p p | i requiredeésays(2) reviewsany supplementalnformation the applicant
submits (letters of recommendationyesumes,an additional optional essay,writing samples,
artwork, etc.),and(3) evaluateshea p p | i potantiglcénsributionstotheUn i v e rstadertt y 6 s
body basedonthea p p | i leaaershigesperiencegextracurricularactivities, awards/honors,
communityserviceandotheri s p ecciiraclu mst ances. 0

ASpeci ak umsihchudecthe ssacioeconomicstatus of the a p p | i €amily,t tibes
socioeconomicstatusof thea p p | i sclool,théssp p | i fanaily respansibilities whether
the applicantlives in a singleparenthome,thea p p | i ®Ad scordéirsrelationto the average
SAT scoreatthea p p | i school, thélanguagespokenatthea p p | i lomeand)fimally,
theappl iraca.nt 0 s

Boththe essayreadersandthe full-file readersvho assignapplicantgheir PAl undergoextensive
training to ensurethat they are scoring applicantsconsistently. The Admissions Office also
undertakesegularii r e | i aarba |l yosi epe @ thefrequencyof readerscoringwithin one
point of eacho t h &ath the intensivetraining and the reliability analysesaim to ensurethat
similarly situatedapplicantsare being treatedidentically regardlessf which admissionfficer
readsthefile.

Once the essayand full-file readershave calculatedeacha p p | i Alaamd FAk scores,
admissions officers from each school within the University set a cutoff PAI/Al score
combinationfor admissionandthenadmitall of the applicantswho are abovethat cutoff point.

In settingthe cutoff, thoseadmissionfficers only know how manyapplicantsreceiveda given

PAI/Al score combination. They do not know what factors went into calculating those

ap p !l iscames. Thedimissions officerasho makethefinal decision as tevhetheraparticular
applicantwill be admittedmakethat decisionwithout knowingthea p p | i race.Rdceergers

the admissionsprocess, thenat one stageand onestageonlyd the calculationof the PAS.
Therefore, although admissionsofficerscan considerraceas a positive feature ofa minority

s t u d applitafios,thereis no disputethatraceis butai f a oftaéactorof af a c tinotheo
holistic-review calculus.Furthermore consideratiorof raceis contextualand doesnot operate

as a mechanicalplus factor for underrepresentedhinorities. Id., at 606 ( i P | a citamoi f f s
evidenceto show racial groupsotherthan African-Americansand Hispanicsare excludedfrom
benefitting from U T 6censiderationof race in admissions.As the Defendantspoint out, the
consideratiorof race,within the full contextof the entire application,may be beneficialto any

UT Austin applicand including whites and AsianrA me r i cTdaeresis also no dispute,
however, that race, when consideredin conjunction with other aspectsof anappl i cant 0s
backgroundcanalterana p p | i RAS scoré@Thus,race,in this indirect fashion,considered

with all of the other factors that makeup ana p p | i AlaandP&lsscores,can make a
differenceto whetheranapplicationis acceptedr rejected.

PetitionerAbigail Fisherappliedfor admissionto theU n i v e r2@08freshrbdasclass.Shewas
not in the top 10 percentof her high schoolclass,so shewas evaluatedfor admissionthrough



holistic, full-file review.P e t i t applicaBorm@sejected.

Petitionerthenfiled suitallegingthattheU n i v e rcansidergtiorsf raceaspartof its holistic-
review processdisadvantageder and other Caucasianapplicants,in violation of the Equal
ProtectionClause TheDistrict Courtenteredsummarnyjudgmentn theU n i v e ifasor, angtlies
Courtof Appealsaffirmed.

This Court grantedcertiorariand vacatedthe judgmentof the Court of Appeals,becausat had
applied an overly deferentidi g ofoali gstamdardin assessing the constitutionality of the
Uni v e rpeogramyTdiesCourt remandedthe casefor the Court of Appealsto assesshe

p a r tclaimssindlerthecorrectiegalstandard.

Without furtherremandingo the District Court,the Courtof Appealsagainaffirmedthe entry of
summaryjudgmentin theU n i v e rfasor. This Gaurtgrantedcertiorarifor a secondtime, and
now affirms.

Fisherl setforth threecontrolling principlesrelevantto assessinghe constitutionalityof a public

uni v e affrmativeactionprogram.First,i b e ¢ maiakckearacteristicso seldomprovidea
relevant basis for disparatet r e a t Riehmangdwo J. A. CrosonCo., i [ r Jmaycnet be
consideredby a university] unlessthe admissiongrocesscanwithstandstricts ¢ r u trishery , 0
|. Strict scrutiny requiresthe university to demonstratevith clarity thatits i 6 p u rompirdesest

Is bothconstitutionallypemissibleandsubstantialandthatits useof theclassificationis necessary
...totheaccomplishmendfitspur pose. 60

SecondFisherl confirmedthatfi t Heeisionto pursued t édacationabenefitsthatflow from

studentbody d i v e r. s.iist ity Substantiaimeasurean academigudgmentto which some,

but not complete,judicial deferenceis p r o p & univarsity cannotimposea fixed quotaor

otherwisefi d e fdiversieyasé s o gpexifiedpercentagef a particulargroup merelybecausef

its raceor ethnico r i g@noe,hd@maver, auniversity givedi a r e prindpfededx, p| anat i onc
for its decision,deferencanustbegivenii ttlieU n i v e rcancdlusignpasedon its experience

and expertise,that a diverse studentbody would serveits educationalg o a | Iksid. @internal
guotationmarksandcitationomitted).

Third, Fisherl clarified that no deferencds owedwhen determiningwhetherthe useof race is

narrowly tailoredto achievetheu n i v e pesmissilylejosls.A university, Fisherl explained,

bears the burden of proving a i n o n r aapcd radveoglchridt promote its interestin the
educationalbenefits of diversity i a b asaiwell and at tolerable administratvee x pens e . 0
Though i [ n ] atailoriogwdoes not require exhaustionof every conceivableraceneutral

al t er ordtr ie\gauniversity to choosebetweenmaintaininga reputationfor excellence

[and] fulfilling a commitmentto provide educationalopportunitiesto membersof all racial

g r o u @rgtterdt doesimposefi o the university the ultimate burdenof d e mo n s ttlat i ng o
A r aneugrala | t e r rhatarebotlefisaov a i dndfibM oer ok fa drote a f f Fishel. O

Fisher| setforth thesecontrolling principles, while taking no position on the constitutionality
of the admissiongrogramat issuein this case.The Court held only that the District Courtand
the Courtof Appealshadii ¢ o n fthie strietdcrutinyinquiry in too narrowa way by deferring
totheUn i v e rgeodfaitly id iss useof racialc | a s s i f TheCGotrtireonandedlie case,
with instructionsto evaluatethe record under the correct standardand to determinewhether



the University had made i ashowing that its plan is narrowly tailored to ac hi ¢he e 0
educationabenefitsthat flow from diversity. On remand,the Court of Appealsdeterminedhat
theprogramconformedwith thestrictscrutinymandatedy Fisherl.

The Un i v e rpsogranyi® sui generis. Unlike other approachesto college admissions
consideredy this Court,it combinesholistic reviewwith a percentag@lan. This approactgave

rise to an unusualconsequencen this case: The componentof the Un i v e radmissigng s
policy that had the largestimpacton p et i t chantesof &missionwasnotthes ch ool 6's
considerationof race under its holistic-review processbut rather the Top Ten PercentPlan.
Becausepetitioner did not graduatein the top 10 percentof her high school class, she was
categoricallyineligible for morethanthreefourthsof the slotsin theincomingfreshmarclass. It
seemsquite plausible,then, to think that petitioner would have had a better chanceof being
admittedto the University if the schoolusedraceconsciousholistic review to selectits entire
incomingclass.aswasthecasen Grutter.

IV

In seekingto reversethe judgmentof the Court of Appeals, petitioner makesfour arguments.
First, she arguesthat the University has not articulatedits compelling interestwith sufficient
clarity. Accordingto petitioner,the University mustsetforth morepreciselythelevel of minority
enrollment that would constitutea i c r i Mma £ 8itout a clearer senseof what the
Un i v e rubimategdalss, petitioner argues,a reviewing court cannotassessvhetherthe
Un i v e adnisgiopgiragramis narrowlytailoredto thatgoal.

As this Co u r daseshave made clear, however, the compelling interest that justifies
considerationof racein college admissiondss not an interestin enrolling a certain number of
minority students.Rather,a university may institute a raceconsciousadmissionsgprogramas a

means ofobtainingf t Bkdecationabenefitsthat flow from studentbodyd i v e r Fishetl.\As 0

this Courthassaid,enrollinga diversestudentodyii p r o necmdsmacalunderstandingyelps to
breakdownracial stereotypesandenablestudentdo betterunderstanghersonsf differentr ac e s . 0
Equallyimportant,ii s t ubddydiversitypromotedearning outcomesndbettempreparestudents

for anincreasinglydiverseworkforceands o c i ity . 0

Increasingminority enrollmentmay be instrumentako theseeducationabenefits,butit is not, as
petitionerseemso suggestagoalthatcanor shouldbereducedo purenumbersindeed,sincethe
Universityis prohibitedfrom seekinga particularnumberor quotaof minority studentsjt cannot
be faulted for failing to specify the particularlevel of minority enrollmentat which it believes
the educationabenefitsof diversity will be obtained.On the otherhand,assertingan interestin

the educationalbenefitsof diversity writ large is insufficient. A u n i v e maals danndtke
elusory or amorphoud they must be sufficiently measurabldgo permit judicial scrutiny of the
policiesadoptedo reachthem.

Therecordrevealghatin first settingforth its currentadmissiongolicy, the Universityarticulated
concreteandpreciseggoals.

The University has providedin additiona i r e a sprincipled,e x p | a nfer tits decision
to pursuethesegoals.Fisherl. TheU n i v e r3%pagepropasalwaswritten following a year
long study,which concludedthatfi [ t uUsdoferaceneutralpoliciesandprogramshald] not been



S uccesnsifprl @v i ah [educatohal setting that fosters crossracial understanding,
provid[ing] enlighteneddiscussionand learning, [or] prepar[ing] studentsto function in an
increasinglydiverseworkforceands o c i B & & i © contenéontbastheUni vemgmli t y 6 s
wasinsufficiently concretds rebuttedoy therecord. Secondpetitionerarguesthatthe University
hasno needto considerracebecauset hadalreadyfi a ¢ h ictizalentda s sy @003 using the
Top Ten PercentPlan and raceneutral holistic review. Petitioneris correctthat a university
bearsa heavyburdenin showingthat it had not obtainedthe educationabenefitsof diversity
beforeit turnedto a raceconsciousplan. The record reveals,however,that, at the time of
pet it applinagion,theUniversity could not be faulted on this score.Before changing its
policy the University conducted i mo n tofh fudy and deliberation, including retreats,
interviews, [and] review of d a t an¢ adoncludedthat i [ t Jsdéoé raceneutral policies and
programsha[d]notbeensuccessfuina ¢ h i esufiiciengracialdiversityatthe University. At no
stagein this litigation has petitioner challengedthe U n i v e rgsod faith @ sconductingits
studies,andthe Court properly declinesto considerthe extrarecord materialsthe dissentrelies
upon,manyof which aretangentialo this caseat bestandnoneof which the University hashad
afull opportunityto respondo.

The recorditself containssignificant evidence both statisticaland anecdotaljn supportof the
Uni v e rpeditibny T sstart, the demographicdata the University has submitted show
consistenstagnationin termsof the percentagef minority studentsenrolling at the University
from 1996to 2002.

In addition to this broad demographiadata, the University put forward evidencethat minority
studentsadmittedunderthe Hopwoodregime experiencedeelingsof lonelinessand isolation.

Third, petitioner arguesthat consideringrace was not necessarybecausesuchconsideration
hashadonly afi 6 mi ni i mpaaircatdvancingthe[ Un i v e compel liggd :n]t e Agais,t . 0
the recorddoesnot supportthis assertion.In 2003, 11 percentof the Texasresidentsenrolled
through holistic review were Hispanic and 3.5 percentwere African- American. In 2007, by
contrast, 16.9 percentof the Texas holistic-review freshmenwere Hispanicand 6.8 percent
were African-American. Thoseincreaseshow that consideratiorof racehashad a meaningful,

if still limited, effect on the diversity of theU n i v e rfreshntanclass.

Pet i t finalragum@rgis thatfi t h @&e ne@merousother availableraceneutral means of
achi etheUn g & e rcampdiligginterest.A review of therecordreveals however that, at
thetimeof p e t i t applinadon,@oseof her proposedalternativesvas a workablemeansfor
the University to attainthe benefitsof diversity it sought.For example,petitionersuggestghat
the University could intensify its outreachefforts to African-AmericanandHispanicapplicants.
But the University submitted extensiveevidenceof the many ways in which it alreadyhad
intensifiedits outreachefforts to thosestudentsNone of theseefforts succeededand petitioner
fails to offer any meaningfulway in which the University could haveimproveduponthematthe
time of herapplication.

Petitioneralso suggestsltering the weight given to academicand socioeconomidactorsin the
Uni v e radmissignsadculus. This proposalignoresthe fact that the University tried, and
failed, to increasediversity throughenhancedaonsideratiorof socioeconomi@nd otherfactors.
And it further ignoresthis C o u rpteéedentmaking clear that the Equal ProtectionClause
doesnotforceuniversitieso choosebetweeradiversestudentodyandareputatiorfor academic
excellence.



Pet i t final suggediiais to uncapthe Top Ten PercentPlan,andadmitmored if not alld
theUn i v e rswdentsthidggha percentagelan. As an initial matter, petitioneroverlooks
the fact that the Top Ten PercentPlan,thoughfacially neutral,cannotbe understoodapartfrom

its basicpurposewhich is to boostminority enrollment.Percentagelans are i a d o withe d
racially segregatedneighborhoodsand schools front and centers t a drisherdi | is race
consciousnessyot blindnessto race, that drives suchp | a rCenseguentlypetitioner cannot
assertsimply that increasingthne U n i v e rraiant¢epndaspercentageplan would make its
admissiongolicy moreraceneutral.

Evenif, asa matterof raw numbersminority enrollmentwould increaseundersucha regime,
petitioner would be hardpressedto find convincing supportfor the propositionthat college
admissionsvould be improvedif theywerea function of classrank alone.Thatapproachwould

sacrificeall otheraspect®f diversityin pursuitof enrollingahighernumberof minority students.
A systemthat selectedevery studentthroughclassrank alonewould excludethe star athleteor

musicianwhosegradessufferedbecaus®f daily practicesandtraining.

Classrank is a single metric, and like any single metric, it will capturecertaintypesof people
andmissothers.This doesnotimply thatstudentsadmittedthroughholistic review are necessarily
more capableor more desirablethan thoseadmittedthroughthe Top Ten PercentPlan.It merely
reflectsthefactthatprivileging onecharacteristiaboveall othersdoesnotleadto a diversestudent
body.Indeed,to compeluniversitiesto admitstudentdasedon classrank aloneis in deeptension
with the goal of educationativersityasthis C o u rcasédmvedefinedit.

At its center,the Top Ten PercentPlan is a blunt instrumentthat may well compromisethe
Un i v e owniddfintionof thediversityit seeks.

In additionto thesefundamentalproblems,an admissiongolicy that relies exclusivelyon class
rankcreategperversencentivesor applicants.

For all thesereasonsalthoughit may be true thatthe Top Ten PercentPlanin someinstances

may provide a pathout of povertyfor thosewho excelat schoolslacking in resourcesthe Plan
cannotserveas the admissionssolution that petitionersuggestsWhereverthe balancebetween
percentag@lansandholistic review shouldrest,an effectiveadmissiongolicy cannotprescribe,

realistically, the exclusive use of a percentageplan. In short,noneof p et i t suggested 6 s
alternative® nor otherproposalsconsiderecr discussedn the courseof this litigationd have
beenshownto befi a v a i &andfbw eerok mdmhsiaroughwhich the University could have

metits educationafoals,asit understoocdnddefinedthemin 2008.The University hasthus met

its burdenof showing that the admissionspolicy it used at the time it rejectedp et i t i oner 0
applicatiorwasnarrowlytailored.

* % %

A universityis in largepartdefinedby thoseintangibleii g u a Wwhich aregnsapableof objective
measuremeriiutwhichmakeforg r e a t SweattvsPainter Considerableleferencds owedto
a university in defining thoseintangible characteristicslike studentbody diversity, that are
central to its identity and educational mission. Blilt, it remainsan enduring challeng® our
N a t i edacatisnsystemto reconcilethe pursuit of diversity with the constitutionalpromise
of equaltreatmenanddignity.

In striking this sensitivebalance,public universities,like the Statesthemselvescan serve as































































































































































































































































































































































