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 FEDERAL RULES OF EVIDENCE  2
Rule 106. Remainder of or Related Writ-

ings or Recorded Statements  

If a party introduces all or part of a writing or 

recorded statement, an adverse party may require the intro-

duction, at that time, of any other part—or any other writ-

ing or recorded statement—that in fairness ought to be con-

sidered at the same time. The adverse party may do so over 

a hearsay objection. 

Committee Note 

Rule 106 has been amended in two respects: 

(1) First, the amendment provides that if the exist-
ing fairness standard requires completion, then that com-
pleting statement is admissible over a hearsay objection. 
Courts have been in conflict over whether completing evi-
dence properly required for completion under Rule 106 can 
be admitted over a hearsay objection. The Committee has 
determined that the rule of completeness, grounded in fair-
ness, cannot fulfill its function if the party that creates a 
misimpression about the meaning of a proffered statement 
can then object on hearsay grounds and exclude a statement 
that would correct the misimpression. See United States v. 
Sutton, 801 F.2d 1346, 1368 (D.C. Cir. 1986) (noting that 
![a] contrary construction raises the specter of distorted and 
misleading trials, and creates difficulties for both litigants 
and the trial court”). For example, assume the defendant in 
a murder case admits that he owned the murder weapon, 
but also simultaneously states that he sold it months before 
the murder. In this circumstance, admitting only the state-
ment of ownership creates a misimpression because it sug-
gests that the defendant implied that he owned the weapon 
at the time of the crime—when that is not what he said. In 
this example the prosecution, which has created the situa-
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 FEDERAL RULES OF EVIDENCE  3
tion that makes completion necessary, should not be per-
mitted to invoke the hearsay rule and thereby allow the 
misleading statement to remain unrebutted. A party that 
presents a distortion can fairly be said to have forfeited its 
right to object on hearsay grounds to a statement that would 
be necessary to correct the misimpression. For similar re-
sults see Rules 502(a), 410(b)(1), and 804(b)(6). 

The courts that have permitted completion over 
hearsay objections have not usually specified whether the 
completing remainder may be used for its truth or only for 
its non-hearsay value in showing context. Under the 
amended rule, the use to which a completing statement can 
be put will depend on the circumstances. In some cases, 
completion will be sufficient for the proponent of the com-
pleting statement if it is admitted to provide context for the 
initially proffered statement. In such situations, the com-
pleting statement is properly admitted over a hearsay objec-
tion because it is offered for a non-hearsay purpose. An ex-
ample would be a completing statement that corrects a mis-
impression about what a party heard before undertaking a 
disputed action, where the party"s state of mind is relevant. 
The completing statement in this example is admitted only 
to show what the party actually heard, regardless of the un-
derlying truth of the completing statement. But in some 
cases, a completing statement places an initially proffered 
statement in context only if the completing statement is 
true. An example is the defendant in a murder case who 
admits that he owned the murder weapon, but also simulta-
neously states that he sold it months before the murder. The 
statement about selling the weapon corrects a misimpres-
sion only if it is offered for its truth. In such cases, Rule 
106 operates to allow the completing statement to be of-
fered as proof of a fact.   

(2) Second, Rule 106 has been amended to cover all 
statements, including oral statements that have not been 
recorded. Most courts have already found unrecorded com-
pleting statements to be admissible under either Rule 
611(a) or the common-law rule of completeness. This pro-
cedure, while reaching the correct result, is cumbersome 
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 FEDERAL RULES OF EVIDENCE  4
and creates a trap for the unwary. Most questions of com-
pletion arise when a statement is offered in the heat of tri-
al—where neither the parties nor the court should be ex-
pected to consider the nuances of Rule 611(a) or the com-
mon law in resolving completeness questions. The amend-
ment, as a matter of convenience, covers these questions 
under one rule. The rule is expanded to now cover all 
statements, in any form -- including statements made 
through conduct or sign language. 

The original committee note cites !practical rea-
sons” for limiting the coverage of the rule to writings and 
recordings. To the extent that the concern was about dis-
putes over the content or existence of an unrecorded state-
ment, that concern does not justify excluding all unrecord-
ed statements completely from the coverage of the rule. See 
United States v. Bailey, 2017 WL 5126163, at *7 (D. Md. 
Nov. 16, 2017) (!A blanket rule of prohibition is unwar-
ranted, and invites abuse. Moreover, if the content of some 
oral statements are disputed and difficult to prove, others 
are not—because they have been summarized . . . , or be-
cause they were witnessed by enough people to assure that 
what was actually said can be established with sufficient 
certainty.”). A party seeking completion with an unrecorded 
statement would of course need to provide admissible evi-
dence that the statement was made. Otherwise, there would 
be no showing that the original statement is misleading, and 
the request for completion should be denied. In some cases, 
the court may find that the difficulty in proving the com-
pleting statement substantially outweighs its probative val-
ue—in which case exclusion is possible under Rule 403. 

The rule retains the language that completion is 
made at the time the original portion is introduced. That 
said, many courts have held that the trial court has discre-
tion to allow completion at a later point. See, e.g., Phoenix 
Assocs. III v. Stone, 60 F.3d 95, 103 (2d Cir. 1995) (!While 
the wording of Rule 106 appears to require the adverse par-
ty to proffer the associated document or portion contempo-
raneously with the introduction of the primary document, 
we have not applied this requirement rigidly.”). Nothing in 
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 FEDERAL RULES OF EVIDENCE  5
the amendment is intended to limit the court"s discretion to 
allow completion at a later point. 

The intent of the amendment is to displace the 
common-law rule of completeness. In Beech Aircraft Corp. 
v. Rainey, 488 U.S. 153, 171–72 (1988), the Court in dic-
tum referred to Rule 106 as a partial codification of the 
common-law rule of completeness. There is no other rule of 
evidence that is interpreted as coexisting with common-law 
rules of evidence, and the practical problem of a rule of ev-
idence operating with a common-law supplement is appar-
ent—especially when the rule is one, like the rule of com-
pleteness, that arises most often during the trial.  

The amendment does not give a green light of ad-
missibility to all excised portions of statements. It does not 
change the basic rule, which applies only to the narrow cir-
cumstances in which a party has created a misimpression 
about the statement, and the adverse party proffers a state-
ment that in fact corrects the misimpression. The mere fact 
that a statement is probative and contradicts a statement 
offered by the opponent is not enough to justify completion 
under Rule 106. So, for example, the mere fact that a de-
fendant denies guilt before later admitting it does not, with-
out more, mandate the admission of his previous denial. 
See United States v. Williams, 930 F.3d 44 (2d Cir. 2019). 
____________________________________________________	

Changes Made After Publication and Comment 

 The proposal released for public comment covered 
!written and oral” statements. The term !written and oral” 
has been deleted so that the amendment now covers all 
statements, including those that are neither written nor      
oral -- such as a statement made through the use of sign 
language.  

 A sentence in the committee note regarding the 
common-law rule of completeness was dropped as unnec-
essary.  
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 FEDERAL RULES OF EVIDENCE  7
Rule 615. Excluding Witnesses from the 

Courtroom; Preventing an Ex-
cluded Witness"s Access to Trial 
Testimony 

(a) Excluding Witnesses. At a party"s request, the court 

must order witnesses excluded from the courtroom 

so that they cannot hear other witnesses"#testimony. 

Or the court may do so on its own. But this rule 

does not authorize excluding:  

 (a)(1)  a party who is a natural person;  

 (b)(2) an one officer or employee of a party that is 

not a natural person, after being if that offi-

cer or employee has been designated as the 

party"s representative by its attorney;  

 (c)(3)  a any person whose presence a party shows 

to be essential to presenting the party"s 

claim or defense; or  

 (d)(4) a person authorized by statute to be present.  

(b) Additional Orders to Prevent Disclosing and Ac-

cessing Testimony. An order under (a) operates 

only to exclude witnesses from the courtroom. But 

the court may also, by order:  
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 FEDERAL RULES OF EVIDENCE  8
 (1) prohibit disclosure of trial testimony to wit-

nesses who are excluded from the court-

room; and  

 (2) prohibit excluded witnesses from accessing 

trial testimony. 

Committee Note 

 Rule 615 has been amended for two purposes: 

 (1) Most importantly, the amendment clarifies that 
the court, in entering an order under this rule, may also 
prohibit excluded witnesses from learning about, obtaining, 
or being provided with trial testimony. Many courts have 
found that a !Rule 615 order” extends beyond the court-
room, to prohibit excluded witnesses from obtaining access 
to or being provided with trial testimony. But the terms of 
the rule did not so provide; and other courts have held that 
a Rule 615 order was limited to exclusion of witnesses 
from the trial. On the one hand, the courts extending Rule 
615 beyond courtroom exclusion properly recognized that 
the core purpose of the rule is to prevent witnesses from 
tailoring their testimony to the evidence presented at trial—
and that purpose can only be effectuated by regulating out-
of-court exposure to trial testimony. See United States v. 
Robertson, 895 F.3d 1206, 1215 (9th Cir. 2018) (!The dan-
ger that earlier testimony could improperly shape later tes-
timony is equally present whether the witness hears that 
testimony in court or reads it from a transcript.”). On the 
other hand, a rule extending an often vague !Rule 615 or-
der” outside the courtroom raised questions of fair notice, 
given that the text of the rule itself was limited to exclusion 
of witnesses from the courtroom.  

 An order under subdivision (a) operates only to ex-
clude witnesses from the courtroom. This includes exclu-
sion of witnesses from a virtual trial. Subdivision (b) em-
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 FEDERAL RULES OF EVIDENCE  9
phasizes that the court may by order extend the sequestra-
tion beyond the courtroom, to prohibit those subject to the 
order from disclosing trial testimony to excluded witnesses, 
as well as to directly prohibit excluded witnesses from try-
ing to access trial testimony. Such an extension is often 
necessary to further the rule"s policy of preventing tailoring 
of testimony.  

 The rule gives the court discretion to determine 
what requirements, if any, are appropriate in a particular 
case to protect against the risk that witnesses excluded from 
the courtroom will obtain trial testimony.  

 Nothing in the language of the rule bars a court 
from prohibiting counsel from disclosing trial testimony to 
a sequestered witness. To the extent that an order governing 
counsel"s disclosure of trial testimony to prepare a witness  
raises questions of professional responsibility and effective 
assistance of counsel, as well as the right to confrontation 
in criminal cases, the court should address those questions 
on a case-by-case basis.  

 (2) Second, the rule has been amended to clarify 
that the exception from exclusion for entity representatives 
is limited to one designated representative per entity. This 
limitation, which has been followed by most courts, gener-
ally provides parity for individual and entity parties. The 
rule does not prohibit the court from exercising discretion 
to allow an entity-party to swap one representative for an-
other as the trial progresses, so long as only one witness-
representative is exempt at any one time. If an entity seeks 
to have more than one witness-representative protected 
from exclusion, it needs to show under subdivision (a)(3) 
that the witness  is essential to presenting the party"s claim 
or defense. Nothing in this amendment prohibits a court 
from exempting from exclusion multiple witnesses if they 
are found essential under (a)(3).  

Changes Made After Publication and Comment 
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 References in the Committee Note to the agent of 
an entity party were changed to !representative” to track the 
rule. Also, a case citation in the Committee Note was 
dropped.  
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 FEDERAL RULES OF EVIDENCE  11
Rule 702. Testimony by Expert Witnesses 

 A witness who is qualified as an expert by knowl-

edge, skill, experience, training, or education may testify in 

the form of an opinion or otherwise if the proponent 

demonstrates to the court that it is more likely than not that: 

 (a) the expert’s scientific, technical, or other 

specialized knowledge will help the trier of 

fact to understand the evidence or to deter-

mine a fact in issue; 

 (b) the testimony is based on sufficient facts or 

data; 

 (c)  the testimony is the product of reliable prin-

ciples and methods; and 

 (d)  the expert has reliably applied expert"s opin-

ion reflects a reliable application of the prin-

ciples and methods to the facts of the case. 
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Committee Note 

Rule 702 has been amended in two respects: 

(1) First, the rule has been amended to clarify and emphasize that expert testimony may 
not be admitted unless the proponent demonstrates to the court that it is more likely than not that 
the proffered testimony meets the admissibility requirements set forth in the rule. See Rule 
104(a). This is the preponderance of the evidence standard that applies to most of the admissibili-
ty requirements set forth in the evidence rules. See Bourjaily v. United States, 483 U.S. 171, 175 
(1987) (!The preponderance standard ensures that before admitting evidence, the court will have 
found it more likely than not that the technical issues and policy concerns addressed by the Fed-
eral Rules of Evidence have been afforded due consideration.”);  Huddleston v. United States, 
485 U.S. 681, 687 (1988) (!preliminary factual findings under Rule 104(a) are subject to the pre-
ponderance-of-the-evidence standard”). But many courts have held that the critical questions of 
the sufficiency of an expert"s basis, and the application of the expert"s methodology, are ques-
tions of weight and not admissibility. These rulings are an incorrect application of Rules 702 and 
104(a).  

There is no intent to raise any negative inference regarding the applicability of the Rule 
104(a) standard of proof for other rules. The Committee concluded that emphasizing the prepon-
derance standard in Rule 702 specifically was made necessary by the courts that have failed to 
apply correctly the reliability requirements of that rule. Nor does the amendment require that the 
court make a finding of reliability in the absence of objection. 

The amendment clarifies that the preponderance standard applies to the three reliability-
based requirements added in 2000—requirements that many courts have incorrectly determined 
to be governed by the more permissive Rule 104(b) standard. But it remains the case that other 
admissibility requirements in the rule (such as that the expert must be qualified and the expert"s 
testimony must help the trier of fact) are governed by the Rule 104(a) standard as well. 

Some challenges to expert testimony will raise matters of weight rather than admissibility 
even under the Rule 104(a) standard. For example, if the court finds it more likely than not that 
an expert has a sufficient basis to support an opinion, the fact that the expert has not read every 
single study that exists will raise a question of weight and not admissibility. But this does not 
mean, as certain courts have held, that arguments about the sufficiency of an expert"s basis al-
ways go to weight and not admissibility. Rather it means that once the court has found it more 

  12
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likely than not that the admissibility requirement has been met, any attack by the opponent will 
go only to the weight of the evidence.  

 It will often occur that experts come to different conclusions based on contested sets of 
facts. Where that is so, the Rule 104(a) standard does not necessarily require exclusion of either 
side"s experts. Rather, by deciding the disputed facts, the jury can decide which side"s experts to 
credit. ![P]roponents $do not have to demonstrate to the judge by a preponderance of the evidence 
that the assessments of their experts are correct, they only have to demonstrate by a preponder-
ance of evidence that their opinions are reliable. . . .  The evidentiary requirement of reliability is 
lower than the merits standard of correctness.’”  Advisory Committee Note to the 2000 amend-
ment to Rule 702, quoting In re Paoli R.R. Yard PCB Litigation, 35 F.3d 717, 744 (3d Cir. 1994). 

Rule 702 requires that the expert"s knowledge !help” the trier of fact to understand the 
evidence or to determine a fact in issue. Unfortunately, some courts have required the expert"s 
testimony to !appreciably help” the trier of fact. Applying a higher standard than helpfulness to 
otherwise reliable expert testimony is unnecessarily strict. 

 (2) Rule 702(d) has also been amended to emphasize that each expert opinion must stay 
within the bounds of what can be concluded from a reliable application of the expert"s basis and 
methodology. Judicial gatekeeping is essential because just as jurors may be unable, due to lack 
of specialized knowledge, to evaluate meaningfully the reliability of scientific and other methods 
underlying expert opinion, jurors may also lack the specialized knowledge to determine whether 
the conclusions of an expert go beyond what the expert"s basis and methodology may reliably 
support.    

The amendment is especially pertinent to the testimony of forensic experts in both crimi-
nal and civil cases.  Forensic experts should avoid assertions of absolute or one hundred percent 
certainty—or to a reasonable degree of scientific certainty—if the methodology is subjective and 
thus potentially subject to error. In deciding whether to admit forensic expert testimony, the 
judge should (where possible) receive an estimate of the known or potential rate of error of the 
methodology employed, based (where appropriate) on studies that reflect how often the method 
produces accurate results. Expert opinion testimony regarding the weight of feature comparison 
evidence (i.e., evidence that a set of features corresponds between two examined items) must be 
limited to those inferences that can reasonably be drawn from a reliable application of the princi-
ples and methods. This amendment does not, however, bar testimony that comports with substan-
tive law requiring opinions to a particular degree of certainty. 

  13
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Nothing in the amendment imposes any new, specific procedures. Rather, the amendment 

is simply intended to clarify that Rule 104(a)"s requirement applies to expert opinions under Rule 
702. Similarly, nothing in the amendment requires the court to nitpick an expert"s opinion in or-
der to reach a perfect expression of what the basis and methodology can support. The Rule 
104(a) standard does not require perfection. On the other hand, it does not permit the expert to 
make claims that are unsupported by the expert"s basis and methodology. 

Changes Made After Publication and Comment 

 In response to the public comment expressing concern about the reference to proof by a 
preponderance of the evidence, the text was changed to require the proponent to demonstrate to 
the court that it is !more likely than not” that the reliability requirements of Rule 702 have been 
met.  

 The text was changed to emphasize that the more likely than not showing is made to the 
court. 

 The Committee Note was altered to account for the changes made to the text. In addition, 
a sentence was added to the Note to emphasize that the rule does not require the court to make a 
finding of reliability in the absence of an objection. Certain stylistic improvements were also 
made. Finally,  a paragraph in the Committee Note addressing the need for the gatekeeping func-
tion under subdivision (d) was altered slightly to explain more specifically why gatekeeping is 
necessary.  

  14
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Rule Changes Effective December 1, 2024 

Rule 107. Illustrative Aids 

(a) Permitted Uses. The court may allow a party to present an illustrative aid to help 

the trier of fact understand the evidence or argument if the aid"s utility in assisting comprehen-

sion is not substantially outweighed by the danger of unfair prejudice, confusing the issues, mis-

leading the jury, undue delay, or wasting time. 

(b)  Use in Jury Deliberations. An illustrative aid is not evidence and must not be 

provided to the jury during deliberations unless: 

(1)     all parties consent; or 

(2)   the court, for good cause, orders otherwise.  

(c) Record. When practicable, an illustrative aid  used at trial must be entered into 

the record. 

(d) Summaries of Voluminous Materials Admitted as Evidence. A summary, chart, 

or calculation admitted as evidence to prove the content of voluminous admissible evidence is 

governed by Rule 1006. 

  

Committee Note 
 The amendment establishes a new Rule 107 to provide standards for the use of illustrative 
aids. The new rule is derived from Maine Rule of Evidence 616. The term !illustrative aid” is 
used instead of the term !demonstrative evidence,” as that latter term has been subject to differ-
ing interpretation in the courts. An illustrative aid is any presentation offered not as evidence but 
rather to assist the trier of fact in understanding evidence or argument. !Demonstrative evidence” 
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is a term better applied to substantive evidence offered to prove, by demonstration, a disputed 
fact. 

 Writings, objects, charts, or other presentations that are used during the trial to provide 
information to the trier of fact thus fall into two categories. The first category is evidence that is 
offered to prove a disputed fact; admissibility of such evidence is dependent upon satisfying the 
strictures of Rule 403, the hearsay rule, and other evidentiary screens. Usually the jury is permit-
ted to take this substantive evidence to the jury room during deliberations  and use it to help de-
termine the disputed facts.  

 The second category—the category covered by this rule—is information offered for the 
narrow purpose of helping the trier of fact to understand what is being communicated to them by 
the witness or party presenting evidence or argument.  Examples may include drawings, photos, 
diagrams, video depictions, charts, graphs, and computer simulations. These kinds of presenta-
tions, referred to in this rule as !illustrative aids,” have also been described as !pedagogical de-
vices” and sometimes (and less helpfully) !demonstrative presentations”—that latter term being 
unhelpful because the purpose for presenting the information is not to !demonstrate” how an 
event occurred but rather to help the trier of fact understand evidence or argument that is being or 
has been presented.  

 A similar distinction must be drawn between a summary of voluminous admissible evi-
dence offered to prove a fact, and a summary of evidence that is offered solely to assist the trier 
of fact in understanding the evidence. The former is subject to the strictures of Rule 1006. The 
latter is an illustrative aid, which the courts have previously regulated pursuant to the broad stan-
dards of Rule 611(a), and which is now to be regulated by the more particularized requirements 
of this Rule 107.  

 While an illustrative aid is by definition not offered to prove a fact in dispute, this does 
not mean that it is free from regulation by the court. It is possible that the illustrative aid may be 
prepared to distort or oversimplify the evidence presented, or stoke unfair prejudice. This rule 
requires the court to assess the value of the illustrative aid in assisting the trier of fact to under-
stand the evidence or argument. Cf. Fed.R.Evid. 703; see Adv. Comm. Note to the 2000 amend-
ment to Rule 703.  Against that beneficial effect, the court must weigh most of the dangers that 
courts take into account in balancing evidence offered to prove a fact under Rule 403—one par-
ticular problem being that the illustrative aid might appear to be substantive evidence of a dis-
puted event. If those dangers substantially outweigh the value of the aid in assisting the trier of 
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fact, the trial court should  prohibit the use of—or order the modification of—the illustrative aid. 
And if the court does allow the aid to be presented at a jury trial, the adverse party may ask to 
have the jury instructed about the limited purpose for which the illustrative aid may be used. Cf. 
Rule 105.   

 The intent of the rule is to clarify the distinction between substantive evidence and illus-
trative aids, and to provide the court with a balancing test specifically directed toward the use of 
illustrative aids. Illustrative aids can be critically important in helping the trier of fact understand 
the evidence or argument. 

 Many courts require advance disclosure of illustrative aids, as a means of safeguarding 
and regulating their use. Ordinary discovery procedures concentrate on the evidence that will be 
presented at trial, so illustrative aids are not usually subject to discovery. Their sudden appear-
ance may not give sufficient opportunity for analysis by other parties, particularly if they are 
complex. That said, there is a wide variety of illustrative aids, and a wide variety of circum-
stances under which they might be used. In addition, in some cases, advanced disclosure may 
improperly preview witness examination or attorney argument. The amendment therefore leaves 
it to trial judges to decide whether, when, and how to require advance notice of an illustrative 
aid.  

 Because an illustrative aid is not offered to prove a fact in dispute and is used only in ac-
companiment with presentation of evidence or argument, the amendment provides that illustra-
tive aids are not to go to the jury room unless all parties consent or the court, for good cause, or-
ders otherwise. The Committee determined that allowing the jury to use the aid in deliberations, 
free of the constraint of accompaniment with witness testimony or party presentation, runs the 
risk that the jury may unduly emphasize the testimony of a witness with whom it was used, or 
otherwise misinterpret the import,  usefulness,  and purpose of the illustrative aid. But the Com-
mittee concluded that trial courts should have some discretion to allow the jury to consider an 
illustrative aid during deliberations.   

 If the court does allow the jury to review the illustrative aid during deliberations, the 
court must upon request instruct the jury that the illustrative aid is not evidence and cannot be 
considered as proof of any fact.  

 This rule is intended to govern the use of an illustrative aid at any point in the trial, in-
cluding in opening statement and closing argument. 

  17
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 While an illustrative aid is not evidence, if it is used at trial it must be marked as an ex-
hibit and made part of the record, unless that is impracticable under the circumstances. 

______________________________________________ 

Changes Made After Publication and Comment 

 The notice requirement was deleted. The rule was extended to cover the use of illustrative 
aids during opening statements and closing arguments. The text of the rule was amended to em-
phasize that illustrative aids are not evidence. And a separate subdivision was added to state that 
summaries of voluminous admissible evidence are covered under Rule 1006. Finally, the rule 
was moved from a proposed addition to Rule 611 to a new Rule 107. 

 The Committee Note was amended to respond to the changes in the text.  

  18

Copyright © 2023 Carolina Academic Press, LLC. All rights reserved.



 19
Rule 613.   Witness"s Prior Statement  

* * * * * 

(b)  Extrinsic Evidence of a Prior Inconsistent Statement.  Unless the court orders other-

wise, Eextrinsic evidence of a witness"s prior inconsistent statement is admissible only if 

may not be admitted until after the witness is given an opportunity to explain or deny the 

statement and an adverse party is given an opportunity to examine the witness about it or 

if justice so requires. This subdivision (b) does not apply to an opposing party"s statement 

under Rule 801(d)(2).  

Committee Note 

Rule 613(b) has been amended to require that a witness receive an opportunity to explain 
or deny a prior inconsistent statement before the introduction of extrinsic evidence of the state-
ment. This requirement of a prior foundation is consistent with the common law approach to im-
peachment with prior inconsistent statements. See, e.g., Wammock v. Celotex Corp., 793 F.2d 
1518, 1521 (11th Cir. 1986) (!Traditionally, prior inconsistent statements of a witness could not 
be proved by extrinsic evidence unless and until the witness was first confronted with the im-
peaching statement.”). The existing rule imposes no timing preference or sequence and thus per-
mits an impeaching party to introduce extrinsic evidence of a witness"s prior inconsistent state-
ment before giving the witness the necessary opportunity to explain or deny it.  This flexible tim-
ing can create problems concerning the witness"s availability to be recalled, and lead to disputes 
about which party bears responsibility for recalling the witness to afford the opportunity to ex-
plain or deny.  Further, recalling a witness solely to afford the requisite opportunity to explain or 
deny a prior inconsistent statement may be inefficient. Finally, trial judges may find extrinsic ev-
idence of a prior inconsistent statement unnecessary in some circumstances where a witness 
freely acknowledges the inconsistency when afforded an opportunity to explain or deny.  Afford-
ing the witness an opportunity to explain or deny a prior inconsistent statement before introduc-
ing extrinsic evidence of the statement avoids these difficulties. The prior foundation require-
ment gives the target of the impeaching evidence a timely opportunity to explain or deny the al-

  19
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leged inconsistency; promotes judges"#efforts to conduct trials in an orderly manner; and con-
serves judicial resources.  

The amendment preserves the trial court"s discretion to delay an opportunity to explain or 
deny until after the introduction of extrinsic evidence in appropriate cases, or to dispense with 
the requirement altogether.  A trial judge may decide to delay or even forgo a witness"s opportu-
nity to explain or deny a prior inconsistent statement in certain circumstances, such as when the 
failure to afford the prior opportunity was inadvertent and the witness may be afforded a subse-
quent opportunity, or when a prior opportunity was impossible because the witness"s statement 
was not discovered until after the witness testified. 

_________________________________________ 

Changes Made After Publication and Comment 

 There were no changes to the text of the amendment after publication.  There were minor 
stylistic changes to the Committee note.  In response to a public comment, the reference to pre-
venting !unfair surprise” was also deleted from the penultimate paragraph of the Committee note 
because the Committee concluded that preventing unfair surprise was not a goal of the amend-
ment. 
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 Rule 801. Definitions That Apply to This Article; Exclusions from 

Hearsay 

* * * * * 

(d) Statements That Are Not Hearsay. A statement that meets the following conditions is 

not hearsay: 

* * * * * 

 (2) An Opposing Party"s Statement. The statement is offered against an opposing 

party and: 

 (A) was made by the party in an individual or representative capacity; 

 (B) is one the party manifested that it adopted or believed to be true; 

 (C) was made by a person whom the party authorized to make a statement on 

the subject; 

 (D) was made by the party"s agent or employee on a matter within the scope of 

that relationship and while it existed; or 

 (E) was made by the party"s coconspirator during and in furtherance of the 

conspiracy. 

 The statement must be considered but does not by itself establish the declarant"s authority 

under (C); the existence or scope of the relationship under (D); or the existence of the con-

spiracy or participation in it under (E).  
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  If a party"s claim, defense, or potential liability is directly derived from a de-

clarant or the declarant"s principal, a statement that would be admissible against the declar-

ant or the principal under this rule is also admissible against the party. 

Committee Note 

The rule has been amended to provide that when a party stands in the shoes of a declarant 
or the declarant"s principal, hearsay statements made by the declarant or principal are admissible 
against the party.  For example, if an estate is bringing a claim for damages suffered by the dece-
dent, any hearsay statement that would have been admitted against the decedent as a party-oppo-
nent under this rule is equally admissible against the estate. Other relationships that would sup-
port this attribution include assignor/assignee and debtor/trustee when the trustee is pursuing the 
debtor"s claims. The rule is justified because if the party is standing in the shoes of the declarant 
or the principal,  the party should not be placed in a better position as to the admissibility of 
hearsay than the declarant or the principal would have been. A party that derives its interest from 
a declarant or principal is ordinarily subject to all the substantive limitations applicable to them, 
so it follows that the party should be bound by the same evidence rules as well.  

Reference to the declarant"s principal is necessary because the statement may have been 
made by the agent of the person or entity whose rights or obligations have been succeeded to by 
the party against whom the statement is offered. The rule does not apply, however, if the state-
ment is admissible against the agent but not against the principal --- for example, if the statement 
was made by the agent after termination of employment. This is because the successor"s potential 
liability is derived from the principal, not the agent. 

The rationale of attribution does not apply, and so the hearsay statement would not be 
admissible, if the declarant makes the statement after the rights or obligations have been trans-
ferred, by contract or operation of law, to the party against whom the statement is offered.  

Changes Made After Publication and Comment 
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The word !defense” was added to the text to cover situations in which the party at trial 

has succeeded to a defense but not to potential liability.  

The Committee Note was amended to clarify that if a hearsay statement is admissible 
against an agent but not a principal, it is not admissible against a party who succeeds to the 
claim, defense or potential liability of the principal.  
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Rule 804. Exceptions to the Rule Against Hearsay—When the De-

clarant Is Unavailable as a Witness 

* * * * * 

(b) The Exceptions. * * *  

 (3) Statement Against Interest. A statement that:  

  (A) a reasonable person in the declarant"s position would have made only if 

the person believed it to be true because, when made, it was so contrary to 

the declarant"s proprietary or pecuniary interest or had so great a tendency 

to invalidate the declarant"s claim against someone else or to expose the 

declarant to civil or criminal liability; and  

  (B)  if offered in a criminal case as one that tends to expose the declarant to 

criminal liability, is supported by corroborating circumstances that clearly 

indicate its trustworthiness, if it is offered in a criminal case as one that 

tends to expose the declarant to criminal liability---after considering the 

totality of circumstances under which it was made and any evidence that 

supports or undermines it.  
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Committee Note 

 Rule 804(b)(3)(B) has been amended to require that in assessing whether a statement is 
supported by !corroborating circumstances that clearly indicate its trustworthiness,” the court 
must consider not only the totality of the circumstances under which the statement was made, but 
also any evidence supporting or undermining it.   While most courts have considered evidence 
independent of the statement, some courts have refused to do so. The rule now provides for a 
uniform approach and recognizes that the existence or absence of independent evidence support-
ing the statement is relevant to, but not necessarily dispositive of, whether a statement that tends 
to expose the declarant to criminal liability should be admissible under this exception when of-
fered in a criminal case. A court evaluating the admissibility of a third-party confession to a 
crime, for example, must consider not only circumstances such as the timing and spontaneity of 
the statement and the third-party declarant"s likely motivations in making it. The court must also 
consider information, if any, supporting the statement, such as evidence placing the third party in 
the vicinity of the crime. Courts must also consider evidence that undermines the declarant"s ac-
count. 

Although it utilizes slightly different language to fit within the framework of Rule 804(b)
(3), the amendment is consistent with the 2019 amendment to Rule 807 that requires courts to 
consider corroborating evidence in the trustworthiness inquiry under that provision.  The 
amendment is also supported by the legislative history of the corroborating circumstances re-
quirement in Rule 804(b)(3). See 1974 House Judiciary Committee Report on Rule 804(b)(3) 
(adding !corroborating circumstances clearly indicate the trustworthiness of the statement” lan-
guage and noting that this standard would change the result in cases like Donnelly v. United 
States, 228 U.S. 243 (1912), that excluded a third-party confession exculpating the defendant 
despite the existence of independent evidence demonstrating the accuracy of the statement).  

__________________________________________ 
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Changes Made After Publication and Comment 

In response to public comment expressing concern that the two references to !corroborat-
ing circumstances” and !corroborating evidence” in the proposed text of the amendment were 
confusing, the text was modified to refer to !any evidence that supports or contradicts” a state-
ment against criminal interest.  This avoids using the term !corroborating” twice in rule text in 
distinct contexts.  Conforming changes were made to the Committee note. The second paragraph 
of the Committee note was also modified to clarify that the amendment is consistent with the 
2019 amendment to Rule 807 that added a reference to !evidence, if any, corroborating the 
statement,” even though the two Rules utilize slightly different language.   
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Rule 1006. Summaries to Prove Content 

(a) Summaries of Voluminous Materials Admissible as Evidence. The proponent court 

may admit as evidence use a summary, chart, or calculation offered to prove the content 

of voluminous admissible writings, recordings, or photographs that cannot be convenient-

ly examined in court, whether or not they have been introduced into evidence.  

(b) Procedures. The proponent must make the underlying originals or duplicates available 

for examination or copying, or both, by other parties at a reasonable time and place. And 

the court may order the proponent to produce them in court. 

(c) Illustrative Aids Not Covered.  A summary, chart, or calculation that functions only as 

an illustrative aid is governed by Rule 107. 

Committee Note 

Rule 1006 has been amended to correct misperceptions about the operation of the Rule by 
some courts.  Some courts have mistakenly held that a Rule 1006 summary is !not evidence” and 
that it must be accompanied by limiting instructions cautioning against its substantive use. But 
the purpose of Rule 1006 is to permit alternative proof of the content of writings, recordings, or 
photographs too voluminous to be conveniently examined in court.  To serve their intended pur-
pose, therefore, Rule 1006 summaries must be admitted as substantive evidence and the Rule has 
been amended to clarify that a party may offer a Rule 1006 summary !as evidence.”  The court 
may not instruct the jury that a summary admitted under this rule is not to be considered as evi-
dence.  

Rule 1006 has also been amended to clarify that a properly supported summary may be 
admitted into evidence whether or not the underlying voluminous materials reflected in the 
summary have been admitted.  Some courts have mistakenly held that the underlying voluminous 
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writings or recordings themselves must be admitted into evidence before a Rule 1006 summary 
may be used. Because Rule 1006 allows alternate proof of materials too voluminous to be con-
veniently examined during trial proceedings, admission of the underlying voluminous materials 
is not required and the amendment so states. Conversely, there are courts that deny resort to a 
properly supported Rule 1006 summary because the underlying writings or recordings – or a por-
tion of them – have been admitted into evidence.  Summaries that are otherwise admissible under 
Rule 1006 are not rendered inadmissible because the underlying documents have been admitted, 
in whole or in part, into evidence.  In most cases, a Rule 1006 chart may be the only evidence the 
trier of fact will examine concerning a voluminous set of documents. In some instances, howev-
er, the summary may be admitted in addition to the underlying documents.  

A summary admissible under Rule 1006 must also pass the balancing test of Rule 403. 
For example, if the summary does not accurately reflect the underlying voluminous evidence, or 
if it is argumentative, its probative value may be substantially outweighed by the risk of unfair 
prejudice or confusion.  

Consistent with the original rule, the amendment requires that the proponent of a Rule 
1006 summary make the underlying voluminous records available to other parties at a reasonable 
time and place.  The trial judge has discretion in determining the reasonableness of the produc-
tion in each case but must ensure that all parties have a fair opportunity to evaluate the summary.  
Cf. Fed.R.Evid. 404(b)(3) and 807(b). 

Although Rule 1006 refers to materials too voluminous to be examined !in court” and 
permits the trial judge to order production of underlying materials !in court,” the rule applies to 
virtual proceedings just as it does to proceedings conducted in person in a courtroom. 

The amendment draws a distinction between summaries of voluminous admissible infor-
mation offered to prove a fact, and illustrations offered solely to assist the trier of fact in under-
standing the evidence.  The former are subject to the strictures of Rule 1006.  The latter are illus-
trative aids, which are now regulated by Rule 107. 

________________________________________________ 

Changes Made After Publication and Comment 

 The Committee added the single word !admissible” to the text of Rule 1006(a) after pub-
lication to reinforce the requirement that the voluminous writings, recordings, or photographs 
underlying a Rule 1006 summary be admissible even if they are not admitted into evidence. In 
addition, the Committee made stylistic changes to the final paragraph of the Committee note.  In 
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response to public comment suggesting the importance of notice to opposing parties of underly-
ing records, the Committee added the fourth paragraph to the Committee note to emphasize that 
all parties should receive a fair opportunity to meet a Rule 1006 summary. Finally, references to 
Rule 611(d) in both the text of the proposed Rule and the Committee note were modified to refer 
to Rule 107.   
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