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Chapter 1 
 
The Regulatory Environment 

 
 
 
 
 
 
p. 3: Replace the second line of the second paragraph with the following: 
 
system of regulated entities and activities, of regulators and regulatory rules, that in a very real 
 
 
p. 7: Replace the last line of footnote 17 with the following: 
 
DFA § 619 (codified at 12 U.S.C. § 1851(h)(4)). 
 
 
p. 8: In footnote 22, replace line 13 with the following: 
 
their exempted status under the Investment Company Act of 1940. DFA § 619 (codified at 12 
U.S.C. 
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p. 11: Add the following before note 1.4: 
 
 Notes and Comments 1.3A. Dodd-Frank Act under attack. Introduced in the House in 
April 2017, the proposed Financial CHOICE Act (FCA)40a would have replaced or amended many 
Dodd-Frank provisions. With respect to international bank regulation, its principal effect would have 
been to require the Federal Reserve, at least 30 calendar days before it participated in “a process of 
setting financial standards as a part of any foreign or multinational entity,”40b to issue a notice of the 
process to the House Committee on Financial Services and the Senate Committee on Banking, 
Housing, and Urban Affairs, to make the notice available to the public, and to solicit public comment 
and consult with the committees on the process.40c At the conclusion of any such international 
process, the Fed would have been required to issue a public report on the topics that were discussed 
during the process and any new or revised rulemakings or policy changes that the Fed believed should 
be implemented as a result.40d Any contemplated agreement likely to result from such an international 
process would have required a 90-day notice, public comment and consultation procedure.40e The 
same requirements would have applied to the FDIC,40f the Treasury Department,40g the Office of the 
Comptroller of the Currency,40h the Securities and Exchange Commission,40i and the Commodity 
Futures Trading Commission.40j  On June 8, 2017, the House approved the bill in a 233-to-186 vote. 
Thereafter, however, Senate Majority Leader Mitch McConnell made it clear that he was “not 
optimistic” about the prospects of the bill’s passage in the Senate, as “that would require Democratic 
involvement.40k 
 1.3B.  More selective legislative proposals emerged in early 2018, targeting such issues as 
regulatory burdens under federal securities laws, but declining to extend relief to the largest lenders 
and to the largest securities firms. This led to the enactment of the Economic Growth, Regulatory 
Relief, and Consumer Protection Act (EGRRCPA)40l in late May 2018, largely aimed at giving small 
and regional banks regulatory relief.  Although it does represent the most extensive piece of financial 
services legislation since the enactment of the DFA in July 2008, the EGRRCPA is a more specialized 
legislative effort than its supporters might claim. The act primarily affects small and regional 
depository institutions, rather than large financial services firms or the financial sector generally. Its 
effect on international banking is limited. For example, section 211 of the act40m imposes 
accountability and reporting requirements on the Federal Reserve and other federal regulators with 
respect to “any global insurance or international standard-setting regulatory or supervisory forum in 
which they participate.”40n  
  
                                                            

40a H.R. 10, 115th Cong., 1st Sess. (2017) (FCA). 
40b FCA § 371(a) (to be codified at 12 U.S.C. § 248(w)(1)). For these purposes, “process” would include 

any official proceeding or meeting of the Basel Committee on Banking Supervision, among others. Id. (to be 
codified at 12 U.S.C. § 248(w)(4)). On the role of the Basel Committee in international bank supervision, see 
Chapter 3, § 2, infra. 

40c Id. (to be codified at 12 U.S.C. § 248(w)(1)(A)-(C)). 
40d Id. (to be codified at 12 U.S.C. § 248(w)(2)). 
40e Id. (to be codified at 12 U.S.C. § 248(w)(3)). 
40f FCA § 371(b). 
40g FCA § 371(c). 
40h FCA § 371(d). 
40i FCA § 371(e). 
40j FCA § 371(f). 
40k Chelsea Mes, McConnell ‘Not Optimistic’ About Congressional Dodd-Frank Revamp, BNA Banking 

Daily (May 16, 2017), available at https://www.bloomberglaw.com/ (reporting on remarks by Senator McConnell 
in an interview with Bloomberg News). 

40l Pub. L. No. 115-174, May 24, 2018, 132 Stat 1296 (2018) (codified at various sections of 12, 15, 20, 
31, 38, 42, 50 U.S.C.) (“EGRRCPA”). 

40m 31 U.S.C. § 313 note. 
40n EGRRCPA § 211(a)(1). 

Copyright © 2018 Michael P. Malloy. All rights reserved.
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p. 22: Replace footnote g with the following: 
 
 g. At present, as a member of the EU the United Kingdom is affected by the rules under the EU Second 
Banking Directive and possibly other EU initiatives. See Chapter 4, infra (discussing effects of directive). In 
addition, in May 1997 the UK Chancellor of the Exchequer announced an overhaul of British monetary and 
financial regulation that directly affected the authority of the Bank of England. Nicholas Bray, Britain 
Reorganizes Bank Regulation; Central Bank to Stick to Monetary Policy, Wall St. J., May 21, 1997, at A10. From 
1997-2012, the Bank of England supervised monetary policy, but did not supervise British banks. In the wake of 
the financial crisis that began in 2008, however, the Bank of England was given macro-prudential responsibility 
for oversight of the financial system. The 2016 affirmative vote for withdrawal from the EU in the so-called 
Brexit referendum up-ended many assumptions about the structure of banking markets in Europe, and particularly 
in the UK. Negotiations over the withdrawal of the UK continue, but the pending Brexit has already begun to 
affect UK involvement in international banking. Movement out of the UK market towards EU-accessible venues 
is already in contemplation by many international financial services firms. See, e.g., Matthew Martin & Gavin 
Finch, JPMorgan to Move Hundreds of Staff to EU Offices on Brexit, BNA Banking Daily (May 3, 2017), 
available at www.bloomberglaw.com//exp/ (reporting on bank’s plans for expanded offices in Dublin, Frankfurt, 
and Luxembourg to preserve access to EU single market after Brexit); Gavin Finch & Peter Flanagan, Bank of 
America Chooses Dublin for Main EU Hub After Brexit, BNA Banking Daily (July 24, 2017), available at 
https://www.bloomberglaw.com (reporting on Bank of America Corp. choice of Dublin to locate its main EU hub 
in preparation for Brexit). 
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Chapter 2

National Supervision of

International Banking

p. 81: Replace the first line of the text with the following:

2.12.  This slow trend in national treatment has since experienced
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Chapter 3 
 
International Supervision 

 
 
 
 
 
 
p. 121: In footnote 71, replace lines 1-2 with the following: 
 
 71. 31 U.S.C. § 5302 (authorizing use of ESF for exchange transactions and other investment 
activities). See also 22 U.S.C. § 262r-3 (providing for reports on use of ESF in IMF stabilization 
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p. 142: Add the following at the end of the chapter: 
 
 3.24. The capital rules have continued to evolve in the wake of the 2008 market collapse. 
For example, in September 2013, the FDIC adopted an interim final rule revising its capital 
requirements for FDIC-supervised institutions to bring them closer to the detailed provisions of Basel 
III and to comply with enhanced capital rules of the Dodd-Frank Act.20 Mandatory compliance with 
the new rules was triggered for the largest, internationally active banks on January 1, 2014, but not 
until January 1, 2015 for all other FDIC-supervised institutions.21 The key amendment was the 
addition of 12 C.F.R. pt. 324, an interim final rule governing capital adequacy of FDIC-supervised 
institutions.22 The FDIC interim final rule contained regulatory text that was identical for the most 
part to the joint final rule to be issued by the OCC and the Fed. More recently, Difficulties have also 
emerged over post-crisis capital rules,23 setting stricter standards for how lenders estimate the 
riskiness of their assets, dubbed by the global banking industry as “Basel IV.” Estimates suggest that 
the new accounting framework could reduce the common equity Tier 1 ratio for some lenders by 3.9 
percentage points, to 9.5 percent in the aggregate.24 
 3.25.  Proposed reforms generated considerable contention within the Basel Committee, 
with the Fed expressing skepticism about IRB models, while European participants and Japan 
insisted that such models provide accurate assessments of some assets.25 Reforms were on hold 
during the 2017 change of administration in Washington.26 Nevertheless, the Basel Committee 
continued to refine the details and mechanics of risk management and supervision, as have the U.S. 
regulators.27 
 

                                                            
20 FDIC, Regulatory Capital Rules, 78 Fed. Reg. 55,340 (2014) (codified at 12 C.F.R. pts. 303, 308, 324, 

327, 333, 337, 347, 349, 360, 362-365, 390-391), corrected, 78 Fed. Reg. 62,417 (2013). 
21 78 Fed. Reg. at 55,340. 
22 See 78 Fed. Reg. at 55,471-55,594 (setting forth part 324). 
23 On the protracted discussions on new capital rules, see Boris Groendahl, Jesse Hamilton & Silla Brush. 

U.S. Softens Basel Stance in Push for Deal on Capital Rules. BNA BANKING DAILY (May 10, 2017), available 
at www.bloomberglaw.com/. 

24 See Alexander Weber, European Banks May Face $128 Billion Capital Gap as Basel Bites, BNA 
ACCOUNTING POLICY AND PRACTICE REPORT (April 17, 2017), available at www.bloomberglaw.com/ (reporting 
on likely European bank capital shortfall if new Basel III regulations come into force as proposed). 

25 See Silla Brush, Boris Groendahl, & Alexander Weber, Bank Regulators Face Showdown on Capital 
Overhaul, BNA BANKING DAILY, Nov. 21, 2016, available at https://www.bloombergquint.com/politics/2016/ 
11/18/bank-regulators-stare-across-capital-divide-in-santiago-showdown. 

26 See Alexander Weber & Silla Brush, Trump Transition Stalls Global Revamp of Bank Capital Standards, 
Feb. 8, 2017, available at https://www.bloombergquint.com/politics/2017/02/01/trump-transition-stalls-global-
revamp-of-bank-capital-standards. 

27 See, e.g., 82 Fed. Reg. 40,495 (2017) (to be codified at 12 C.F.R. pts. 3 (OCC rule), 217 (Fed rule), 324 
(FDIC rule)) (proposing retention of certain existing transition provisions for banking organizations not subject 
to “advanced approaches” capital rules). 
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Chapter 4

Entry by U.S. Banks into

Foreign Markets

p. 198: In no te 4.20, line 2 , correct “4.6"  to read  “4.17".
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Chapter 5 
 
Entry by Foreign Banks into 
U.S. Markets 

 
 
 
 
 
 
 
p. 206: Replace lines 2-3 of the text with the following: 
 
its U.S. headquarters in New York City, and in establishing a string of Happy Bank branches across 
the United States. What are its options, and what 
 
 
p. 225: In 12 C.F.R. § 211.26(c)(2)(i)(A), change “$500 million” to read “$1 billion”. 
 
 
p. 243: In note 5.14, replace line 5 with the following: 
 
211.15, 211.30, reprinted supra at pages 223 and 228, respectively, what action could or 
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Chapter 6

International Lending

p. 273: Replace  § 32.6(a)(3) with the following:

(3) In the case of a credit exposure arising from a transaction identified in § 32.9(a)

and measured by [one of the alternative methods  specified in § 32.9], the credit

exposure subject to the lending limits of 12 U.S.C. 84 or 12 U.S.C. 1464(u), as 

applicable, or this part increases after execution of the transaction.

p. 273: Add the following after § 32.6:

§ 32.9 Credit exposure arising from derivative and securities financing trans-
actions.

(a) Scope. This section sets forth the rules for calculating the credit exposure
arising from a derivative transaction or a securities financing transaction entered into by a 
national bank or savings association for purposes of determining the bank's or savings 
association's lending limit pursuant to 12 U.S.C. 84 or 12 U.S.C. 1464(u), as applicable, 
and this part.

Copyright © 2018 Michael P. Malloy. All rights reserved.
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Chapter 7 
 
Problems of Sovereign Debt 

 
 
 
 
 
 
 
p. 304: Add the following after § 1605A: 
 
§ 1605B. Responsibility of foreign states for international terrorism against the United States 
 (a) Definition.--In this section, the term “international terrorism”-- 
 (1) has the meaning given the term in section 2331 of title 18, United States Code; and 
 (2) does not include any act of war (as defined in that section). 
 (b) Responsibility of foreign states.--A foreign state shall not be immune from the jurisdic-
tion of the courts of the United States in any case in which money damages are sought against a 
foreign state for physical injury to person or property or death occurring in the United States and 
caused by-- 
 (1) an act of international terrorism in the United States; and 
 (2) a tortious act or acts of the foreign state, or of any official, employee, or agent of that 
foreign state while acting within the scope of his or her office, employment, or agency, regardless 
where the tortious act or acts of the foreign state occurred. 
 (c) Claims by nationals of the United States.--Notwithstanding section 2337(2) of title 18, 
a national of the United States may bring a claim against a foreign state in accordance with section 
2333 of that title if the foreign state would not be immune under subsection (b). 
 (d) Rule of construction.--A foreign state shall not be subject to the jurisdiction of the courts 
of the United States under subsection (b) on the basis of an omission or a tortious act or acts that 
constitute mere negligence. 
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p. 338: Add the following after Note 7.7: 
 
 7.7A. NML Capital eventually obtained judgments against the Republic of Argentina. In 
its effort to locate assets of Argentina outs ide the United States, NM L brought supplemental post-
judgment proceedings seeking to compel non-party banks to comply with subpoenas to produce doc-
umentation about accounts. Argentina moved to quash the subpoena issued to one of the banks. The 
district court denied the motion, and the Second Circuit affirmed that decision. On certiorari, the 
Supreme Court took the opportunity to examine the implications of the FSIA on the post-judgment 
phase of litigation. 
 

Republic of Argentina v. NML Capital, Ltd. 
--- U.S. ----, 134 S.Ct. 2250 (2014) 

 
Justice SCALIA delivered the opinion of the Court. 
 
 We must decide whether the Foreign Sovereign Immunities Act of 1976 (FSIA or Act), 28 
U.S.C. §§ 1330, 1602 et seq., limits the scope of discovery available to a judgment creditor in a 
federal postjudgment execution proceeding against a foreign sovereign. 
 

I. Background 
 In 2001, petitioner, Republic of Argentina, defaulted on its external debt. In 2005 and 2010, 
it restructured most of that debt by offering creditors new securities (with less favorable terms) to 
swap out for the defaulted ones. Most bondholders went along. Respondent, NML Capital, Ltd. 
(NML), among others, did not. 
 NML brought 11 actions against Argentina in the Southern District of New York to collect 
on its debt, and prevailed in every one. It is owed around $2.5 billion, which Argentina has not paid. 
Having been unable to collect on its judgments from Argentina, NML has attempted to execute them 
against Argentina's property. That postjudgment litigation “has involved lengthy attachment proceed-
ings before the district court and multiple appeals.” EM Ltd. v. Republic of Argentina, 695 F.3d 201, 
203, and n. 2 (C.A.2 2012) (referring the reader to prior opinions “[f]or additional background on 
Argentina's default and the resulting litigation”). 
 Since 2003, NML has pursued discovery of Argentina's property. In 2010, “ ‘[i]n order to 
locate Argentina's assets and accounts, learn how Argentina moves its assets through New York and 
around the world, and accurately identify the places and times when those assets might be subject to 
attachment and execution (whether under [United States law] or the law of foreign jurisdictions),’ ” 
id., at 203 (quoting NML brief), NML served subpoenas on two nonparty banks, Bank of America 
(BOA) and Banco de la Nación Argentina (BNA), an Argentinian bank with a branch in New York 
City. For the most part, the two subpoenas target the same kinds of information: documents relating 
to accounts maintained by or on behalf of Argentina, documents identifying the opening and closing 
dates of Argentina's accounts, current balances, transaction histories, reco rds of electronic fund 
transfers, debts owed by the bank to Argentina, transfers in and out of Argentina's accounts, and 
information about transferors and transferees. 
 Argentina, joined by BOA, moved to quash the BOA subpoena. NML moved to compel 
compliance but, before the court ruled, agreed to narrow its subpoenas by excluding the names of 
some Argentine officials from the initial electronic-fund-transfer message search. NML also agreed 
to treat as confidential any documents that the banks so designated. 
 The District Court denied the motion to quash and granted the motions to compel. Approv-
ing the subpoenas in principle, it concluded that extraterritorial asset discovery did not offend Ar-
gentina's sovereign immunity, and it reaffirmed that it would serve as a “clearinghouse for infor-
mation” in NML's efforts to find and attach Argentina's assets. . . . [However, the district court d id 
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seek to limit the subpoenas to discovery that was reasonably calculated to lead to attachable prop-
erty.] 
 NML and BOA later negotiated additional changes to the BOA subpoena. NML expressed 
its willingness to narrow its requests from BNA as well, but BNA neither engaged in negotiation nor 
complied with the subpoena. 
 Only Argentina appealed, arguing that the court's order transgressed the Foreign Sovereign 
Immunities Act because it permitted discovery of Argentina's extraterritorial assets. The Second Cir-
cuit affirmed, holding that “because the Discovery Order involves discovery, not attachment of sov-
ereign property, and because it is directed at third-party banks, not at Argentina itself, Argentina's 
sovereign immunity is not infringed.” . . . 
 

II. Analysis 
A 

 The rules governing discovery in postjudgment execution proceedings are quite permis-
sive. . . . The general rule in the federal system is that, subject to the district court's discretion, “[p]art-
ies may obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or 
defense.” Fed. Rule Civ. Proc. 26(b)(1). And New York law entitles judgment creditors to discover 
“all matter relevant to the satisfaction of [a] judgment,” N.Y. Civ. Prac. Law Ann. § 5223 (West 
1997), permitting “investigation [of] any person shown to have any light to shed on the subject of the 
judgment debtor's assets or their whereabouts,” D. Siegel, New York Practice § 509, p. 891 (5th 
ed.2011). 
 The meaning of those rules was much discussed at oral argument. What if the assets tar-
geted by the discovery request are beyond the jurisdictional reach of the court to which the request 
is made? May the court nonetheless permit discovery so long as the judgment creditor shows that the 
assets are recoverable under the laws of the jurisdictions in which they reside, whether that be Florida 
or France? We need not take up those issues today, since Argentina has not put them in contention. 
In the Court of Appeals, Argentina's only asserted ground for objection to the subpoenas was the 
Foreign Sovereign Immunities Act. . . . And Argentina's petition for writ of certiorari asked us to 
decide only whether that Act “imposes [a] limit on a United States court's authority to order blanket 
post-judgment execution discovery on the assets of a foreign state used for any activity anywhere in 
the world.” . . . The single, narrow question before us is whether the Foreign Sovereign Immunities 
Act specifies a different rule when the judgment debtor is a foreign state. 
 

B . . . 
 The text of the Act confers on foreign states two kinds of immunity. First and most signif-
icant, “a foreign state shall be immune from the jurisdiction of the courts of the United States ... 
except as provided in sections 1605 to 1607.” § 1604. That provision is of no help to Argentina here: 
A foreign state may waive jurisdictional immunity, § 1605(a)(1), and in this case Argentina did so. . 
. . Consequently, the Act makes Argentina “liable in the same manner and to the same extent as a 
private individual under like circumstances.” § 1606. 
 The Act's second immunity-conferring provision states that “the property in the United 
States of a foreign state shall be immune from attachment[,] arrest [,] and execution except as pro-
vided in sections 1610 and 1611 of this chapter.” § 1609. T he exceptions to this immunity defense 
(we will call it “execution immunity”) are narrower. “The property in the United States o f a foreign 
state” is sub ject to attachment, arrest, or execution if (1) it is “used for a commercial activity in the 
United States,” § 1610(a), and (2) some other enumerated exception to immunity applies, such as the 
one allowing for waiver, see § 1610(a)(1)-(7). The Act goes on to confer a more robust execution 
immunity on designated international organization property, § 1611(a), property of a foreign central 
bank, § 1611(b)(1), and “property of a foreign state ... [that] is, or is intended to be, used in connection 
with a military activity” and is either “of a military character” or “under the control of a military 
authority or defense agency,” § 1611(b)(2). 
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 That is the last of the Act's immunity-granting sections. There is no third provision forbid-
ding or limiting discovery in aid of execution of a foreign-sovereign judgment debtor's assets. Ar-
gentina concedes that no part of the Act “expressly address[es] [postjudgment] discovery.” Quite 
right. The Act speaks of discovery only once, in [a] subsection requiring courts to stay discovery 
requests directed to the United States that would interfere with criminal or national-security matters, 
§ 1605(g)(1). And that section explicitly suspends certain Federal Rules of Civil Procedure when 
such a stay is entered, see § 1605(g)(4). Elsewhere, it is clear when the Act's provisions specifically 
applicable to suits against sovereigns displace their general federal-rule counterparts. See, e.g., § 
1608(d). Far from containing the “plain statement” necessary to preclude application of federal dis-
covery rules, Societe Nationale Industrielle Aerospatiale v. United States Dist. Court for Southern 
Dist. of Iowa, 482 U.S. 522, 539, 107 S.Ct. 2542, 96 L.Ed.2d 4 61 (1987), the Act says not a word 
on the subject. 
 Argentina would have us draw meaning from this silence. Its argument has several parts. 
First, it asserts that, [prior to enactment of the FSIA,] the State Department and American courts 
routinely accorded absolute execution immunity to foreign-state property. If a thing belonged to a 
foreign sovereign, then, no matter where it was found, it was immune from execution. And absolute 
immunity from execution necessarily entailed immunity from discovery in aid of execution. Second, 
by codifying execution immunity with only a small set of exceptions, Congress merely “partially 
lowered the previously unconditional barrier to post-judgment relief.” . . . Because the Act gives “no 
indication that it was authorizing courts to inquire into state property beyond the court's limited en-
forcement authority,”. . . , Argentina contends, discovery of assets that do not fall within an exception 
to execution immunity (plainly true of a foreign state's extraterritorial assets) is forbidden. 
 The argument founders at each step. To begin with, Argentina cites no case holding that, 
before the Act, a foreign state's extraterritorial assets enjoyed absolute execution immunity in United 
States courts. No surprise there. Our courts generally lack authority in the first place to execute 
against pro perty in other countries, so how could the question ever have arisen? . . . More im-
portantly, even if Argentina were right about the scope of the common-law execution-immunity rule, 
then it would be obvious that the terms of § 1609 execution immunity are narrower, since the text of 
that provision immunizes only foreign state property “in the United States.” So even if Argentina 
were correct that § 1609 execution immunity implies coextensive discovery-in-aid-of-execution im-
munity, the latter would not shield from discovery a foreign sovereign's extraterritorial assets. 
 But what of foreign-state property that would enjoy execution immunity under the Act, 
such as Argentina's diplomatic or military property? Argentina maintains that, if a judgment creditor 
could not ultimately execute a judgment against certain property, then it has no business pursuing 
discovery of information pertaining to that property. But the reason for these subpoenas is that NML 
does not yet know what property Argentina has and where it is, let alone whether it is executable 
under the relevant jurisdiction's law. If, bizarrely, NML's subpoenas had sought only “information 
that could not lead to executable assets in the United States or abroad,” then Argentina likely would 
be correct to say that the subpoenas were unenforceable—not because information about nonexecut-
able assets enjoys a penumbral “discovery immunity” under the Act, but because information that 
could not possibly lead to executable assets is simply not “relevant” to execution in the first place, 
Fed. Rule Civ. Proc. 26(b)(1); N.Y. Civ. Prac. Law Ann. § 5223.4 But of course that is not what the 
subpoenas seek. They ask for information about Argentina's worldwide assets generally, so that NML 
can identify where Argentina may be holding property that is subject to execution. To be sure, that 
request is bound to turn up information about property that Argentina regards as immune. But NML 

                                                            
4 The dissent apparently agrees that the Act has nothing to say about the scope of postjudgment discovery 

of a foreign sovereign's extraterritorial assets. It also apparently agrees that the rules limit discovery to matters 
relevant to execution. Our agreement ends there. The dissent goes on to assert that, unless a judgment creditor 
proves up front that all of the information it seeks is relevant to execution under the laws of all foreign jurisdic-
tions, discovery of information concerning extraterritorial assets is limited to that which the Act makes relevant 
to execution in the United States.  . . . We can find no basis in the Act or the rules for that position. 
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may think the same property not immune. In which case, Argentina's self-serving legal assertion will 
not automatically prevail; the District Court will have to settle the matter. 

* * * 
 Today's decision leaves open what Argentina thinks is a gap in the statute. Could the 1976 
Congress really have meant not to protect foreign states from postjudgment discovery “clearing-
houses”? The riddle is not ours to so lve (if it can be solved at all). It is of course possible that, had 
Congress anticipated the rather unusual circumstances of this case (foreign sovereign waives immun-
ity; foreign sovereign owes money under valid judgments; foreign sovereign does not pay and ap-
parently has no executable assets in the United States), it would have added to the Act a sentence 
conferring categorical discovery-in-aid-of-execution immunity on a foreign state's extraterritorial as-
sets. Or, just as possible, it would have done no such thing. Either way, “[t]he question ... is not what 
Congress ‘would have wanted’ but what Congress enacted in the FSIA.” Republic of Argentina v. 
Weltover, Inc., 504 U.S. 607, 618, 112 S.Ct. 2160, 119 L.Ed.2d 394 (1992). 
 Nonetheless, Argentina and the United States urge us to consider the worrisome interna-
tional-relations consequences of siding with the lower court. Discovery orders as sweeping as this 
one, the Government warns, will cause “a substantial invasion of [foreign states'] sovereignty,” . . . 
and will “[u]ndermin[e] international comity,” . . . . Worse, such orders might provoke “reciprocal 
adverse treatment of the United States in foreign courts,” . . . , and will “threaten harm to the United 
States' foreign relations more generally,” . . . . These apprehensions are better directed to that branch 
of government with authority to amend the Act—which, as it happens, is the same branch that forced 
our retirement from the immunity-by-factor-balancing business nearly 40 years ago.6 
 
Justice SOTOMAYOR took no part in the decision of this case. 
 
Justice GINSBURG, dissenting. 
 
 The Foreign Sovereign Immunities Act of 1976, 28 U.S.C. §§ 1330, 1602 et seq., if one of 
several conditions is met, permits execution of a judgment rendered in the United States against a 
foreign sovereign only on “property in the United States ... used for a commercial activity.” § 1610(a). 
Accordingly, no inquiry into a foreign sovereign's property in the United States that is not “used for 
a commercial activity” could be ordered; such an inquiry, as the Court recognizes, would not be “ 
‘relevant’ to execution in the first place.” . . . Yet the Court permits unlimited inquiry into Argentina's 
property outside the United States, whether or not the property is “used for a commercial activity.” 
By what authorization does a court in the United States become a “clearinghouse for information,”   
. . . about any and all property held by Argentina abroad? NML may seek such information, the Court 
reasons, because “NML does not yet know what property Argentina has [outside the United States], 
let alone whether it is executable under the relevant jurisdiction's law.” . . . But see Societe Nationale 
Industrielle Aerospatiale v. United States Dist. Court for Southern Dist. of Iowa, 482 U.S. 522, 542, 
107 S.Ct. 2542, 96 L.Ed.2d 461 (1987) (observing that other jurisdictions generally allow much more 
limited discovery than is available in the United States). 
 A court in the United States has no warrant to indulge the assumption that, outside our 
country, the sky may be the limit for attaching a foreign sovereign's property in order to execute a 
U.S. judgment against the foreign sovereign. Cf. § 1602 (“Under international law, ... th[e] commer-
cial property [of a state] may be levied upon for the satisfaction of judgments rendered against [the 

                                                            
6 Although this appeal concerns only the meaning of the Act, we have no reason to doubt that, as NML 

concedes, “other sources of law” ordinarily will bear on the propriety of discovery requests of this nature and 
scope, such as “settled doctrines of privilege and the discretionary determination by the district court whether the 
discovery is warranted, which may appropriately consider comity interests and the burden that the discovery 
might cause to the foreign state.” Brief for Respondent 24–25 (quoting Societe Nationale Industrielle Aerospatiale 
v. United States Dist. Court for Southern Dist. of Iowa, 482 U.S. 522, 543–544, and n. 28, 107 S.Ct. 2542, 96 
L.Ed.2d 461 (1987)). 
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state] in connection with [its] commercial activities.” (emphasis added)). Without proof of any kind 
that other nations broadly expose a foreign sovereign's property to arrest, attachment or execution, a 
more modest assumption is in order. See EM Ltd. v. Republic of Argentina, 695 F.3d 201, 207 (C.A.2 
2012) (recognizing that postjudgment discovery “must be calculated to assist in collecting on a judg-
ment” (citing Fed. Rules Civ. Proc. 26(b)(1), 69(a)(2))). 
 Unless and until the judgment [creditor], here, NML, proves that other nations would allow 
unconstrained access to Argentina's assets, I would be guided by the one law we know for sure—our 
own. That guide is all the more appropriate, as our law coincides with the international norm. See § 
1602. Accordingly, I would limit NM L's discovery to property used here or abroad “in connection 
with ... commercial activities.” §§ 1602, 1610(a). I therefore dissent from the sweeping examination 
of Argentina's worldwide assets the Court exorbitantly approves today.  
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Chapter 8 
 
International Deposits and 
Other Activities 

 
 
 
 
 
 
 
p. 378: In § 347.211(b)(1)(i), change “$250 million or less” to read “less than $1 billion”. 
 
 
p. 383: Replace paragraphs (d)-(e) of 12 C.F.R. § 204.4 with the following: 
 
 (d) For institutions that file a report of deposits weekly, reserve requirements are computed 
on the basis of the institution's daily average balances of deposits and Eurocurrency liabilities during 
a 14-day computation period ending every second Monday. 
 (e) For institutions that file a report of deposits quarterly, reserve requirements are 
computed on the basis of the institution's daily average balances of deposits and Eurocurrency 
liabilities during the 7-day computation period that begins on the third Tuesday of March, June, 
September, and December. 
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p.384:  Replace the reserve ratio chart with the following: 
 

 
Reservable liability                                                                   Reserve requirement ratio 
 
 
Net Transaction Accounts: 
 
   
   $0 to reserve requirement exemption amount  
          ($16.0 million)                                                                  0 percent of amount 
 
 
     Over reserve requirement exemption amount  
          ($16.0 million) and up to low reserve tranche              3 percent of amount 
          ($122.3 million)                                                                 
 
 
                                                                                                     $ 3,189,000 plus 
     Over low reserve tranche ($122.3 million)                              10 percent of amount 
                                                                                                          over $122.3 million 
 
 
Nonpersonal time deposits                                                        0 percent 
 
 
Eurocurrency liabilities                                                             0 percent 
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p.384:  Replace the excerpts from 12 C.F.R. § 204.5 with the following: 
 
§ 204.5 Maintenance of required reserves. 
(a)(1) A depository institution, a U.S. branch or agency of a foreign bank, and an Edge 

or Agreement corporation shall satisfy reserve requirements by maintaining vault cash and, 
if vault cash does not fully satisfy the institution's reserve requirement, in the form of a 
balance maintained 

(i) In the institution's account at the Federal Reserve Bank in the Federal Reserve 
District in which the institution is located, or 

(ii) With a pass-through correspondent in accordance with § 204.5(d). 
(2) Each individual institution subject to this part is responsible for satisfying its 

reserve balance requirement, if any, either directly with a Federal Reserve Bank or through 
a pass-through correspondent. . . . 

 (d)(1) A depository institution, a U.S. branch or agency of a foreign bank, or an Edge 
or Agreement corporation with a reserve balance requirement ("respondent") may select 
only one pass-through correspondent under this section, unless otherwise permitted by the 
Federal Reserve Bank in whose District the respondent is located. Eligible pass-through 
correspondents are Federal Home Loan Banks, the National Credit Union Administration 
Central Liquidity Facility, and depository institutions, U.S. branches or agencies of foreign 
banks, and Edge and Agreement corporations that maintain balances to satisfy their own 
reserve balance requirements which may be zero, in an account at a Federal Reserve Bank. 
In addition, the Board reserves the right to permit other institutions, on a case-by-case basis, 
to serve as pass-through correspondents. . . .  

 
 

p. 391:  Replace 12 C.F.R. §347.102(o) and (u)-(v) with the following: 
 

(o) Investment grade means a security issued by an entity that has adequate capacity 
to meet financial commitments for the projected life of the exposure. Such an entity has 
adequate capacity to meet financial commitments if the risk of its default is low and the 
full and timely repayment of principal and interest is expected. 

 
(u) Tier 1 capital means Tier 1 capital as defined in § 324.2 of this chapter. 
(v) Well capitalized means well capitalized as defined in § 324.403 of this chapter. 
 
 

p. 430:  Change the heading for § 7.1016 to read as follows: 
 
§ 7.1016 Independent undertakings issued by a national bank to pay against documents. 
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g. “Securitization” is a process in which consumer and business loans or other financial assets are

pooled, and securities backed by the value of these pools are issued to the investing public. For a usefule discussion

of the securitization process, see Amy McIntire, Dodd-Frank's Risk Retention Requirement: The Incentive
Problem, 33 BANKING & FIN. SERVICES POL'Y REP. 5, 6-7 (2014).

p. 405: Add the following after the carryover paragraph:

Notes and Comments 8.6A. Is liability in Wells Fargo Asia Limited based on state

law or on federal law? The court mentions 12 U.S.C. § 632, but does not explain the complex

provisions of this section of the Edge Act. Review the section and the Landesbank case,

infra, while considering the following problem. Over the past ten years, QNB and several

other banks in its market have been very aggressive in lending to high-tech businesses,

particularly those that have not yet “gone public” by issuing shares of stock to the general

public. Much of the lending consisted of short-term notes (“commercial paper”) and

financing of the real property used as headquarters or “campus” of a borrowing high-tech

company.  In the past four years, QNB has bought up much of the outstanding notes and

mortgage-backed loans at deep discounts and then sold off most of these notes and loans to

banks and securities firms outside the United States. A high percentage of this portfolio has

gone into default, and the purchasers may sue QNB for their losses. What would the cause

of action be? Is it likely that the federal district court would have jurisdiction over the case?

Landesbank Baden-Württemberg v. Capital One Financial Corp.
954 F.Supp .2d 223 (S.D.N.Y. 2013) 

CEDARBAU M, District Judge.

These are three related actions, all removed from the Supreme Court of New York

County. The defendants were all involved in the securitization

g

 of mortgages and their sale

to the plaintiffs. Plaintiffs assert common law claims of misrepresentation in the offering

materials. Defendants have removed the cases to this Court on the ground that the claims are

governed by federal law, 12 U.S.C. § 632, a section added in 1933 to the Edge Act of 1919.

Plaintiffs have moved to remand all three actions. For the reasons that follow, plaintiffs'

motion is granted.

FACTS

Plaintiffs allege that they invested in residential mortgage-based securities

(“RMBSs”) and that the offering materials contained misrepresentations and omissions

regarding the legal validity of the assignments of the mortgage loans to trusts formed to hold

the pooled loans. They also allege that the offering materials contained misrepresentations

regarding the legal validity of the  trusts and their legal entitlement to receive interest and

principal payments on the loans.

Plaintiffs assert, and defendants do not contest, that all of the underlying mortgage

loans finance homes in the United S tates. In each action, one of the defendants is Capital

One, National Association (“Capital One”), successor-in-interest to Chevy Chase Bank,

F.S.B  (“CCB”). Both Capital One, a national bank, and its predecessor CCB, which had been

a federally chartered thrift, are corporations organized under the laws of the United States.

The offering materials in all three actions, as well as both parties, refer to CCB as
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1. The actual underwriter identified in the transactions varies among the various actions, but that is not

relevant for purposes of this motion.

a “seller,” but the term “seller” obfuscates CCB's role  in the actual mechanics of the creation

and sale of the RMB Ss at issue. The offering materials state that each transaction entailed a

depositor who purchased mortgage loans from CCB, and in turn assigned the loans to a

trustee. In addition, the offering materials contain a description of a related Pooling and

Servicing Agreement that provided that the depositor would assign the loans to the trustee

and that the trustee would deliver certificates to the depositor in exchange for the loans. CCB

as servicer would also perform functions such as collecting payments from mortgagors. The

agreements' provisions on private placement make clear that the certificates were to be sold

directly by the Initial Purchasers (the underwriters: Barclays Capital Inc. and Credit Suisse

Securities (USA) LLC) to investors such as the plaintiffs.

1

In other words, while CCB may be labeled as a “seller” in these documents, it does

not have direct contact with any ultimate purchasers of the loans, such as p laintiffs.

DISCUSSIO N . . .

II. Section 632

The pertinent jurisd ictional statute, 12  U.S.C. § 632, provides that:

[A]ll suits of a civil nature at common law or in equity to which any corporation organized

under the laws of the United States shall be a party, arising out of transactions involving

international or foreign banking ... or out of other international or foreign financial operations,

either directly or through the agency, ownership, or control of branches or local institutions

in ... foreign countries, shall be deemed to arise under the laws of the United States ... and any

defendant in any such suit may, at any time before the trial thereof, remove such suits from a

State court into the district court of the United States for the proper district by following the

procedure for the removal of causes otherwise provided by law.

12 U.S.C. § 632. Thus, a case arises under the laws of the United States if (1) the case is a

civil suit at common law or in equity, (2) one of the parties is a corporation organized under

the laws of the United States, and (3) the suit arises out of transactions involving international

or foreign banking, including territorial banking, or  other international or financial

operations. Am. Int'l Grp., Inc. v. Bank of Am. Corp. (“AIG”), 712 F.3d 775, 780 (2d

Cir.2013). All three prongs of the test must be satisfied for jurisdiction to lie.

III. Foreign Banking or Financial Operations

Defendants do not, and cannot, argue that the sales of securities to foreign investors

were transactions involving international or foreign banking, but instead contend that they

were “international or foreign financial operations.”

Courts have concluded  that the sale  of securities constitutes a foreign financial

operation, but almost all the cases involved  securities sold for the purpose of raising capital.

Stamm v. Barclays Bank of N.Y., 960 F.Supp. 724, 728 (S.D .N.Y.1997) (“It is commonly

understood that the sale  of securities for the purposes of raising capital is a kind of financial

operation.”); Bank of Am. Corp. v. Lemgruber, 385 F.Supp.2d 200, 215 n. 13 (S.D.N.Y.

2005) (concluding that purchase of the stock of a Brazilian defendant and several of its

affiliates constituted a financial operation); Travis v. Nat'l City Bank of N.Y., 23 F.Supp.

363, 365–66  (E.D.N.Y.1938) (operations were those inherent in and arising out of trust

indenture relating to sale of German corporation's bonds); see also Bin–Jiang Tao v.
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Citibank, N.A., 445 F. App'x 951, 954 (9th Cir.2011) (unpublished), cert. denied, ––– U.S.

––––, 132 S.Ct. 1561, 182 L.Ed.2d 168 (2012) (“ ‘[I]nternational or foreign financial

operations,’ ... are defined  to include operations by banks or corporations to raise capital,

including through the sale of securities.” (emphasis added)). But see Warter v. Boston Secs.,

S.A., No. 03–81026–Civ./Ryskamp, 2004 WL 691787, at *8 (S.D.Fla. Mar.22, 2004)

(finding that the “purpose of the securities transactions is not legally relevant to determining

whether the transactions were financial in nature”).

A sale of goods would not constitute a “financial operation.” Sale of a security as

a good, without a connection to raising capital, is not normally considered a “financial

operation.” See Black's Law Dictionary (9th ed.2009) (defining the verb finance as “[t]o raise

or provide funds”).

IV. Role of the Foreign Financial Operations

Although there is serious doubt as to whether the sales in question are financial

operations, there is no doubt that these operations, whatever their nature, do not have a

sufficient connection to Capital One, the nationally-chartered defendant in this case.

Defendants argue that no nexus whatsoever is necessary between the federally-

chartered corporation needed for jurisdiction and the foreign banking or financial operations.

That argument is now foreclosed by the recent holding of the Second Circuit that a suit under

the Edge Act “must have a federally chartered corporation as a party, and the suit must arise

out of an offshore banking or financial transaction of that federally chartered corporation.”

AIG, 712 F.3d at 784.

The need for a nexus is fatal to jurisdiction in this case. The analysis of Sealink

Funding Ltd. v. Bear Stearns & Co. Inc., a case that, like this one, involved state law claims

of misrepresentations in materials relating to the  sale of RMBSs to foreign plaintiffs, is

persuasive. No. 12 Civ. 1397(LTS), 2012 WL 4794450 (S.D.N.Y. Oct. 9, 2012). The court

concluded that since the role of the nationally-chartered defendant, Chase Bank, “appear[ed]

to have been limited to creating U.S. trusts that held U.S. mortgages— actions that had no

international dimension,” there was no nexus present. Id. at *5. The court added, “[t]he fact

that other Defendants ultimately decided [to] sell the RMBS to foreign entities could well

have been fortuitous as far as Chase Bank was concerned.” Id.

CCB did no t directly sell any securities to the plaintiffs; rather, the underwriters did.

Moreover, the certificates were delivered by a trustee (not CCB) to a depositor (also not

CCB), which assigned the loans to the trustee. CCB's role simply entailed selling the

underlying loans to the depositor. The connection between the sale of the RMBSs and CCB

is too tenuous to provide the nexus necessary to exercise federal jurisdiction. The three

actions must therefore be remanded.
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Chapter 9 
 
Conflicts of International Policy 

 
 
 
 
 
 
 
 
p. 492:  Add the following before note 9.5: 
 
 9.4A.  What counts as “money laundering”?  What is included in the kind of activity that 
the anti-money laundering provisions are supposed to address?  For a recent example of the applica-
tion of § 311, see 82 Fed. Reg, 51,758 (2017) (codified at 31 C.F.R. § 1010.660), which imposed 
special measures against the Bank of Dandong as financial institution of primary money laundering 
concern. Treasury imposed sanctions against the bank, a small commercial bank located in Dandong, 
China, because of its concern that the bank served as a financial conduit between North Korea and 
U.S. and international financial systems in violation of U.S. and UN sanctions against North Korea. 
82 Fed. Reg, at 51,759.  Is that money laundering? 
 
 
p. 498: Change the citation to L & J Crew Station, LLC to read as follows: 
 

L & J Crew Station, LLC v. 
Banco Popular De Puerto Rico 

278 F.Supp.2d 547 (D.V.I. 2003) 
 
 
p. 501: Revise the citation for Stone v. Ritter to read as follows: 
 

Stone v. Ritter 
— A.2d —, 2006 WL 302558 (Del.Ch. Jan. 26, 2006), 

Affirmed, Stone ex rel. AmSouth Bancorporation v. Ritter, 
911 A.2d 362 (Del.S.Ct. 2006) 
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p. 563: Add the following after the carryover paragraph: 
 
 Notes and Comments 9.34A. Papadopoulos identifies two elements necessary for juris-
diction under § 632. (See Papadopoulos, supra at 562. Landesbank, excerpted in the supplement, 
supra at 17, seems to identify three elements. Are the two cases consistent? On what basis does the 
Papadopoulos court decide to grant summary judgment to the defendants? In a different procedural 
context, on what basis does the Landesbank court decide that it does not have jurisdiction under § 
632? 
 
 
p. 563: Change the citation to the recodified Trading With the Enemy Act to read as follows: 
 

Trading With the Enemy Act § 5(b) 
50 U.S.C. § 4305(b) 

[formerly 50 U.S.C. app. § 5(b)] 
 
 
p. 569: Replace footnote 543 with the following: 
 
 543. 31 C.F.R. § 500.201(d) (1970). The FACRs have since been removed and 
replaced by the North Korea Sanctions Regulations, 76 Fed. Reg. 35,740 (2011) (codified 
at 31 C.F.R. pt. 510). 
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Excerpts from

United States Code 

Current as of 31 May 2018

TITLE 12.  BANKS AND BANKING
CHAPTER 2--NATIONAL BANKS

§24. Corporate powers of associa-

tions

Upon duly making and filing

articles of association and an organization

certificate a national banking association

shall become, as from the date of the

execution of its organization certificate, a

body corporate, and as such, and in the

name designated in the organization cer-

tificate, it shall have power--

First. To adopt and use a corpo-

rate seal.

Second. To have succession

from February 25, 1927, or from the date

of its organization if organized after Feb-

ruary 25, 1927, until such time as it be

dissolved by the act of its shareholders

owning two-thirds of its stock, or until its

franchise becomes forfeited by reason of

violation of law, or until terminated by

either a general or a special Act of Con-

gress or until its affairs be placed in the

hands of a receiver and finally wound up

by him.

Third. To make contracts.

Fourth. To sue and be sued,

complain and defend, in any court of law

and equity, as fully as natural persons.

Fifth. To elect or appoint direc-

tors, and by its board of directors to ap-

point a president, vice president, cashier,

and other officers, define their duties,

require bonds of them and fix the penalty

thereof, dismiss such officers or any of

them at pleasure, and appoint others to

fill their places.

Sixth. To prescribe, by its board

of directors, bylaws not inconsistent with

law, regulating the manner in which its

stock shall be transferred, its directors

elected or appointed, its officers ap-

pointed, its property transferred, its gen-

eral business conducted, and the privi-

leges granted to it by law exercised and

enjoyed.

Seventh. To exercise by its

board of directors or duly authorized

officers or agents, subject to law, all such

incidental powers as shall be necessary to
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carry on the business of banking;  by

discounting and negotiating promissory

notes, drafts, bills of exchange, and other

evidences of debt;  by receiving deposits;

by buying and selling exchange, coin, and

bullion;  by loaning money on personal

security;  and by obtaining, issuing, and

circulating notes according to the provi-

sions of title 62 of the Revised Statutes.

The business of dealing in securities and

stock by the association shall be limited

to purchasing and selling such securities

and stock without recourse, solely upon

the order, and for the account of, custom-

ers, and in no  case for its own account,

and the association shall not underwrite

any issue of securities or stock:  Pro-

vided, That the association may purchase

for its own account investment securities

under such limitations and restrictions as

the Comptroller of the Currency may by

regulation prescribe.  In no event shall the

total amount of the investment securities

of any one obligor or maker, held by the

association for its own account, exceed at

any time 10 per centum of its capital

stock actually paid in and unimpaired and

10 per centum of its unimpaired surplus

fund. . . .  As used in this section the term

"investment securities" shall mean mar-

ketable obligations, evidencing indebted-

ness of any person, copartnership,

association, or corporation in the form of

bonds, notes and/or debentures com-

monly known as investment securities

under such further definition of the term

"investment securities" as may by regula-

tion be prescribed by the Comptroller of

the Currency.  Except as herein after

provided or otherwise permitted by law,

nothing herein contained shall authorize

the purchase by the association for its

own account of any shares of stock of any

corporation. . . .  In add ition to the provi-

sions in this paragraph for dealing in,

underwriting, or purchasing securities, the

limitations and restrictions contained in

this paragraph as to dealing in, underwrit-

ing, and purchasing investment securities

for the national bank's own account shall

not apply to obligations (including lim-

ited obligation bonds, revenue bonds, and

obligations that satisfy the requirements

of section 142(b)(1) of the Internal Reve-

nue Code of 1986) issued by or on behalf

of any State or po litical subdivision of a

State, including any municipal corporate

instrumentality of 1 or more States, or

any public agency or authority of any

State or political subdivision of a State, if

the national bank is well capitalized (as

defined in section 38 of the Federal  De-

posit Insurance Act).

Eighth. To contribute to commu-

nity funds, or to charitable, philanthropic,

or benevolent instrumentalities conducive

to public welfare, such sums as its board

of directors may deem expedient and in

the interests of the association, if it is

located in a State the laws of which do

not expressly prohibit State banking

institutions from contributing to such

funds or instrumentalities.

Ninth. To issue and  sell securi-

ties which are guaranteed pursuant to

section 1721(g) of this title.

Tenth. To invest in tangible

personal property, including without

limitation, vehicles, manufactured homes,

machinery, equipment, or furniture, for

lease financing transactions on a net lease

basis, but such investment may not ex-

ceed  10 percent of the asse ts of the asso-

ciation.

Eleventh. To make investments

directly or indirectly, each of which is

designed primarily to promote the public

welfare, including the welfare of low--and

moderate-income communities or families

(such as by providing housing, services,

or jobs). An association shall not make

any such investment if the investment

would expose the association to unlimited

liability.  The Comptroller of the Cur-

rency shall limit an association's invest-

ments in any 1 project and an associa-
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tion's aggregate investments under this

paragraph.  An association's aggregate

investments under this paragraph shall not

exceed an amount equal to the sum of 5

percent of the association's capital stock

actually paid in and unimpaired and 5

percent of the association's unimpaired

surplus fund, unless the Comptroller

determines by order that the higher

amount will pose no significant risk to the

[Deposit Insurance Fund], and the associ-

ation is adequately capitalized.  In no

case shall an association's aggregate

investments under this paragraph exceed

an amount equal to the sum of 15 percent

of the association's capital stock actually

paid in and unimpaired and 15 percent of

the association's unimpaired  surplus fund.

The foregoing standards and limitations

apply to investments under this paragraph

made by a national bank directly and by

its subsidiaries.

§24a. Financial subsidiaries of na-

tional banks

(a) Authorization to Conduct in

Subsidiaries Certain Activities That Are

Financial in Nature.--

(1) In General.--Subject to para-

graph (2), a national bank may control a

financial subsidiary, or ho ld an interest in

a financial subsid iary.

(2) Conditions and Require-

ments.--A national bank may control a

financial subsidiary, or ho ld an interest in

a financial subsid iary, only if--

(A) the financial subsidiary

engages only in--

(i) activities that are financial in

nature or incidental to a  financial activity

pursuant to subsection (b); and

(ii) activities that are permitted

for national banks to  engage in directly

(subject to the same terms and conditions

that govern the conduct of the activities

by a national bank);

(B) the activities engaged in by

the financial subsidiary as a principal do

not include--

(i) insuring, guaranteeing, or

indemnifying against loss, harm, damage,

illness, disability, or death (except to the

extent permitted under section 302 or

303(c) of the Gramm-Leach-Bliley Act

[15 U.S.C. §§ 6712, 6713(c)]) or provid-

ing or issuing annuities the income of

which is subject to tax treatment under

section 72 of the Internal Revenue Code

of 1986;

(ii) real estate development or

real estate investment activities, unless

otherwise expressly authorized by law; or

(iii) any activity permitted in

subparagraph (H) or (I) of section 4(k)(4)

of the Bank Holding Company Act of

1956 [12.S.C. § 1843(k)(4)(H), (I)], ex-

cept activities described in section

4(k)(4)(H) that may be permitted in ac-

cordance with section 122 of the Gramm-

Leach-Bliley Act;

(C) the national bank and each

depository institution affiliate of the na-

tional bank are well capitalized and well

managed;

(D) the aggregate consolidated

total assets of all financial subsidiaries of

the national bank do not exceed the lesser

of--

(i) 45 percent of the consoli-

dated total assets of the parent bank; or

(ii) $50,000,000,000;

(E) except as provided in para-

graph (4), the national bank meets stan-

dards of credit-worthiness established by

the Comptroller of the Currency or other

requirement set forth in paragraph (3);

and

(F) the national bank has re-

ceived the approval of the Comptroller of

the Currency for the financial subsidiary

to engage in such activities, which ap-

proval shall be based solely upon the

factors set forth in this section.

(3) Requirement.--

(A) In general
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A national bank meets the re-

quirements of this paragraph if--

(i) the bank is 1 of the 50 largest

insured banks and has not fewer than 1

issue of outstanding eligible debt that is

currently rated within the 3 highest in-

vestment grade rating categories by a

nationally recognized statistical rating

organization; or

(ii) the bank is 1 of the second

50 largest insured banks and meets the

criteria set forth in clause (i) or such other

criteria as the Secretary of the Treasury

and the Board of Governors of the Fed-

eral Reserve System may jointly establish

by regulation and determine to be compa-

rable to and consistent with the purposes

of the rating required in clause (i).

(B) Consolidated Total As-

sets.--For purposes of this paragraph, the

size of an insured bank shall be deter-

mined on the basis of the consolidated

total assets of the bank as of the end of

each calendar year.

(4) Financial Agency Subsid-

iary.--The requirement in paragraph

(2)(E) shall not apply with respect to the

ownership or control of a financial sub-

sidiary that engages in activities des-

cribed in subsection (b)(1) solely as agent

and not directly or indirectly as principal.

(5) Regulations Required.–Be-

fore the end of the 270-day period begin-

ning on the date of the enactment of the

Gramm-Leach-Bliley Act, the Comptrol-

ler of the Currency shall, by regulation,

prescribe procedures to implement this

section.

(6) Indexed Asset Limit.--The

dollar amount contained in paragraph

(2)(D) shall be adjusted according to an

indexing mechanism jointly established

by regulation by the Secretary of the

Treasury and the Board of Governors of

the Federal Reserve System.

(7) Coordination with Section

4(l)(2) of the Bank Holding Company Act

of 1956.--Section 4(l)(2) of the Bank

Holding Company Act of 1956 [12

U.S.C. § 1843(l)(2)] applies to a national

bank that controls a financial subsidiary

in the manner provided in that section.

(b) Activities That Are Financial

in Nature.--

(1) Financial Activities.--

(A) In General.--An activity

shall be financial in nature or incidental

to such financial activity only if--

(i) such activity has been defined

to be financial in nature or incidental to a

financial activity for bank holding compa-

nies pursuant to section 4(k)(4) of the

Bank Holding Company Act of 1956 [12

U.S.C. § 1843(k)(4)]; or

(ii) the Secretary of the Treasury

determines the activity is financial in

nature or incidental to a  financial activity

in accordance with subparagraph (B).

(B) Coordination B etween the

Board and the Secretary of the

Treasury.--

(i) Proposals Raised Before the

Secretary of the Treasury.--

(I) Consultation.--The Secretary

of the Treasury shall notify the Board  of,

and consult with the Board concerning,

any request, proposal, or application

under this section for a determination of

whether an activity is financial in nature

or incidental to a  financial activity.

(Ii) Board V iew.--The Secretary

of the Treasury shall not determine that

any activity is financial in nature or inci-

dental to a financial activity under this

section if the Board notifies the Secretary

in writing, not later than 30 days after the

date of receipt of the notice described in

subclause (I) (or such longer period as the

Secretary determines to be appropriate

under the circumstances) that the Board

believes that the activity is not financial

in nature or incidental to a financial activ-

ity or is not otherwise permissible under

this section.

(ii) Proposals Raised by the

Board.--
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(I) Board  Recomm enda-

tion.--The Board may, at any time, rec-

ommend in writing that the Secretary of

the Treasury find an activity to be finan-

cial in nature or incidental to a financial

activity for purposes of this section.

(II) Time Period for Secretarial

Action.--Not later than 30 days after the

date of receipt of a written recommenda-

tion from the Board under subclause (I)

(or such longer period as the Secretary of

the Treasury and the Board  determine to

be appropriate under the circumstances),

the Secretary shall determine whether to

initiate a public rulemaking proposing

that the subject recommended activity be

found to be financial in nature or inciden-

tal to a financial activity under this sec-

tion, and shall notify the Board in writing

of the determination of the Secretary and,

in the event that the Secretary determines

not to seek public comment on the pro-

posal, the reasons for that determination.

(2) Factors to Be Consid-

ered.--In determining whether an activity

is financial in nature or incidental to a

financial activity, the Secretary shall take

into account--

(A) the purposes of this Act and

the Gramm-Leach-Bliley Act;

(B) changes or reasonably ex-

pected changes in the marketplace in

which banks compete;

(C) changes or reasonably ex-

pected changes in the technology for

delivering financial services; and

(D) whether such activity is

necessary or appropriate to allow a bank

and the subsidiaries of a bank to--

(i) compete effectively with any

company seeking to provide financial

services in the United States;

(ii) efficiently deliver informa-

tion and services that are financial in

nature through the use of technological

means, including any application neces-

sary to protect the security or efficacy of

systems for the transmission of data or

financial transactions; and

(iii) offer customers any avail-

able or emerging technological means for

using financial services or for the docu-

ment imaging of data.

(3) Authorization of New Finan-

cial Activities.--The Secretary of the

Treasury shall, by regulation or order and

in accordance with paragraph (1)(B),

define, consistent with the purposes of

this Act and the Gramm-Leach-Bliley

Act,  the following activities as, and the

extent to which such activities are, finan-

cial in nature or incidental to a financial

activity:

(A) Lending, exchanging, trans-

ferring, investing for others, or safeguard-

ing financial assets other than money or

securities.

(B) Providing any device or

other instrumentality for transferring

money or other financial assets.

(C) Arranging, effecting, or

facilitating financial transactions for

account of third parties.

(c) Capital Deduction.--

(1) Capital Deduction Re-

quired.--In determining compliance with

applicable capital standards--

(A) the aggregate amount of the

outstanding equity investment, including

retained earnings, of a national bank in all

financial subsidiaries shall be deducted

from the assets and tangible equity of the

national bank; and

(B) the assets and liabilities of

the financial subsidiaries shall not be

consolidated with those of the national

bank.

(2) Financial Statement Disclo-

sure of Capital Deduction.--Any pub-

lished financial statement of a national

bank that controls a financial subsidiary

shall, in addition to providing information

prepared in accordance with generally

accepted accounting principles, sepa-

rately present financial information for

the bank in the manner provided in para-
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graph (1).

(d) Safeguards for the Bank.--A

national bank that establishes or main-

tains a financial subsidiary shall assure

that--

(1) the procedures of the na-

tional bank for identifying and managing

financial and operational risks within the

national bank and the financial subsidiary

adequately protect the national bank from

such risks;

(2) the national bank has, for the

protection of the bank, reasonable poli-

cies and procedures to preserve the sepa-

rate corporate identity and limited liabil-

ity of the national bank and the financial

subsidiaries of the national bank; and

(3) the national bank is in com-

pliance with this section.

(e) Provisions Applicable to

National Banks That Fail to Continue to

Meet Certain Requirements.--

(1) In General.--If a national

bank or insured depository institution

affiliate does not continue to meet the

requirements of subsection (a)(2)(C) or

subsection (d), the Comptroller of the

Currency shall promptly give notice to

the national bank to that effect describing

the conditions giving rise to the notice.

(2) Agreement to Correct Condi-

tions.--Not later than 45 days after the

date of receipt by a national bank of a

notice given under paragraph (1) (or such

additional period as the Comptroller of

the Currency may permit), the national

bank shall execute an agreement with the

Comptroller of the Currency and any

relevant insured depository institution

affiliate shall execute an agreement with

its appropriate Federal banking agency to

comply with the requirements of subsec-

tion (a)(2)(C) and subsection (d).

(3) Imposition of Condi-

tions.--Until the conditions described in a

notice under paragraph (1) are corrected--

(A) the Comptroller of the Cur-

rency may impose such limitations on the

conduct or activities of the national bank

or any subsidiary of the national bank as

the Comptroller of the Currency deter-

mines to be appropriate under the circum-

stances and consistent with the purposes

of this section; and

(B) the appropriate Federal

banking agency may impose such limita-

tions on the conduct or activities of any

relevant insured depository institution

affiliate or any subsidiary of the institu-

tion as such agency determines to be

appropriate under the circumstances and

consistent with the purposes of this sec-

tion.

(4) Failure to Correct.--If the

conditions described in a notice to a

national bank under paragraph (1) are not

corrected within 180 days after the date

of receipt by the national bank of the

notice, the Comptroller of the Currency

may require the national bank, under such

terms and conditions as may be imposed

by the Comptroller and subject to such

extension of time as may be granted in the

discretion of the Comptroller, to divest

control of any financial subsidiary.

(5) Consultation.--In taking any

action under this subsection, the Comp-

troller shall consult with all relevant

Federal and State regulatory agencies and

authorities.

(f) Failure to meet standards of

credit-worthiness.--

(1) In General.--A national bank

that does not continue to  meet standards

of credit-worthiness established by the

Comptroller of the Currency or other

requirement of subsection (a)(2)(E) after

acquiring or establishing a financial sub-

sidiary shall not, directly or through a

subsidiary,purchase or acquire any addi-

tional equity capital of any financial

subsidiary until the bank meets such

requirements.

(2) Equity Capital.--For pur-

poses of this subsection, the term 'equity

capital' includes, in addition to any equity
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instrument, any debt instrument issued by

a financial subsidiary, if the instrument

qualifies as capital of the subsidiary under

any Federal or State law, regulation, or

interpretation applicable to the subsidiary.

(g) Definitions.--For purposes of

this section, the following definitions

shall apply:

(1) Affiliate, Company, Control,

and Subsidiary.--The terms 'affiliate',

'company', 'control', and 'subsidiary" have

the meanings given those terms in section

2 of the Bank Holding Company Act of

1956 [12 U.S.C. § 1841].

(2) Appropriate Federal Banking

Agency, Depository Institution, Insured

Bank, and Insured Depository Institu-

tion.--The terms 'appropriate Federal

banking agency', 'depository institution',

'insured bank', and 'insured depository

institution' have the meanings given those

terms in section 3 of the Federal Deposit

Insurance Act [12 U.S.C. § 1813].

(3) Financial Subsidiary.--The

term 'financial subsidiary' means any

company that is controlled by 1 or more

insured depository institutions other than

a subsidiary that--

(A) engages solely in activities

that national banks are permitted to en-

gage in directly and are conducted subject

to the same terms and conditions that

govern the conduct of such activities by

national banks; or

(B) a national bank is specifi-

cally authorized by the express terms of a

Federal statute (other than this section),

and not by implication or interpretation,

to control, such as by section 25 or 25A

of the Federal Reserve Act or the Bank

Service Company Act.

(4) Eligible Debt.--The term

'eligible debt' means unsecured long-term

debt that--

(A) is not supported by any form

of credit enhancement, including a guar-

antee or standby letter of credit;  and

(B) is not held  in whole or in any

significant part by any affiliate, officer,

director, principal shareholder, or em-

ployee of the bank or any other person

acting on behalf of or with funds from the

bank or an affiliate of the bank. . . .

§36. Branch banks

. . .

(c) New branches

A national banking association

may, with the approval of the Comptroller

of the Currency, establish and operate

new branches:  (1) Within the limits of

the city, town or village in which said

association is situated, if such establish-

ment and operation are  at the time ex-

pressly authorized to State banks by the

law of the State in question;  and (2) at

any point within the State in which said

association is situated, if such establish-

ment and operation are at the time autho-

rized to State banks by the statute law of

the State in question by language specifi-

cally granting such authority affirmatively

and not merely by implication or recogni-

tion, and subject to the restrictions as to

location imposed by the law of the State

on State banks. In any State in which

State banks are permitted by statute law

to maintain branches within county or

greater limits, if no bank is located and

doing business in the place where the

proposed agency is to be located, any

national banking association situated in

such State may, with the approval of the

Comptroller of the Currency, establish

and operate, without regard to the capital

requirements of this section, a seasonal

agency in any resort community within

the limits of the county in which the main

office of such association is located, for

the purpose of receiving and paying out

deposits, issuing and cashing checks and

drafts, and doing business incident there-

to: Provided, That any permit issued

under this sentence shall be revoked upon

the opening of a State or national bank in

such community.  Except as provided  in
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the immediately preceding sentence, no

such association shall establish a branch

outside of the city, town, or village in

which it is situated unless it has a com-

bined capital stock and surplus equal to

the combined amount of capital stock and

surplus, if any, required by the law of the

State in which such association is situated

for the establishment of such branches by

State banks, or, if the law of such State

requires only a minimum capital stock for

the establishment of such branches by

State banks, unless such association has

not less than an equal amount of capital

stock.

(d) Branches resulting from

interstate merger transactions

A national bank resulting from

an interstate merger transaction (as de-

fined in section 1831u(f)(6) of this title)

may maintain and operate a branch in a

State other than the home State (as de-

fined in subsection (g)(3)(B) of this sec-

tion) of such bank in accordance with

section 1831u of this title.

(e) Exclusive authority for addi-

tional branches

(1) In general

Effective June 1, 1997, a na-

tional bank may not acquire, establish, or

operate a branch in any State other than

the bank's home State (as defined in sub-

section (g)(3)(B) of this section) or a

State in which the bank already has a

branch unless the acquisition, establish-

ment, or operation of such branch in such

State by such national bank is authorized

under this section or section (f), 1823(k),

or 1831u of this title.

(2) Retention of branches

In the case of a national bank

which relocates the main office of such

bank from 1 State to another State after

May 31, 1997, the bank may retain and

operate branches within the State which

was the bank's home State (as defined in

subsection (g)(3)(B) of this section) be-

fore the relocation of such office only to

the extent the bank would be authorized,

under this section or any other provision

of law referred to in paragraph (1), to

acquire, establish, or commence to oper-

ate a branch in such State if--

(A) the bank had no branches in

such State;  or

(B) the branch resulted from--

(i) an interstate merger transac-

tion approved pursuant to section 1831u

of this title;  or

(ii) a transaction after May 31,

1997, pursuant to which the bank re-

ceived assistance from the Federal De-

posit Insurance Corporation under section

1823(c) of this title.

(f) Law applicable to interstate

branching operations

(1) Law applicable to national

bank branches

(A) In general

The laws of the host State re-

garding community reinvestment, con-

sumer protection, fair lending, and estab-

lishment of intrastate branches shall apply

to any branch in the  host State of an

out-of-State national bank to the same

extent as such State laws apply to a

branch of a bank chartered by that State,

except--

(i) when Federal law preempts

the application of such State laws to a

national bank;  or

(ii) when the Comptroller of the

Currency determines that the application

of such State laws would have a discrimi-

natory effect on the branch in comparison

with the effect the application of such

State laws would have with respect to

branches of a bank chartered by the host

State.

(B) Enforcement of applicable

State laws

The provisions of any State law

to which a  branch of a national bank is

subject under this paragraph shall be

enforced, with respect to such branch, by

the Comptroller of the Currency.
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(2) Treatment of branch as bank

All laws of a host State, other

than the laws regarding community rein-

vestment, consumer protection, fair lend-

ing, establishment of intrastate branches,

and the application or administration of

any tax or method of taxation, shall apply

to a branch (in such State) of an

out-of-State national bank to the same

extent as such laws would apply if the

branch were a  national bank the main

office of which is in such State.

(3) Rule of construction

No provision of this subsection

may be construed as affecting the legal

standards for preemption of the applica-

tion of State law to national banks.

(C) Review and report on ac-

tions by Comptroller

The Comptroller of the Currency

shall conduct an annual review of the

actions it has taken with regard to the

applicability of State law to national

banks (or their branches) during the pre-

ceding year, and shall include in [his]

annual report . . . the results of the review

and the reasons for each such action.  The

first such review and report after July 3,

1997 shall encompass all such actions

taken on or after January 1, 1992. . . .

(g) State "opt-in" election to

permit interstate branching through de

novo branches

(1) In general

Subject to paragraph (2), the

Comptroller of the Currency may approve

an application by a national bank to es-

tablish and operate a de novo branch in a

State (other than the bank's home State)

in which the bank does not maintain a

branch if--

(A) the law of the State in which

the branch is located, or is to be located,

would permit establishment of the branch,

if the national bank were a State bank

chartered by such State; and 

(B) the conditions established in,

or made app licable to this paragraph by,

paragraph (2) are met.

(2) Conditions on establishment

and operation of interstate branch

(A) Establishment

An application by a national

bank to establish and operate a de novo

branch in a host State shall be sub ject to

the same requirements and conditions to

which an application for an interstate

merger transaction is subject under para-

graphs (1), (3), and (4) of section

1831u(b) of this title.

(B) Operation

Subsections (c) and (d)(2) of

section 1831u of this title shall apply with

respect to each branch of a national bank

which is established and operated pursu-

ant to an application approved under this

subsection in the same manner and to the

same extent such provisions of such sec-

tion 1831u  of this title apply to a branch

of a national bank which resulted from an

interstate merger transaction approved

pursuant to such section 1831u of this

title.

(3) Definitions

The following definitions shall

apply for purposes of this section:

(A) De novo branch

The term "de novo branch"

means a branch of a national bank

which--

(i) is originally established by

the national bank as a branch; and

(ii) does not become a branch of

such bank as a result of--

(I) the acquisition by the bank of

an insured depository institution or a

branch of an insured depository institu-

tion;  or

(II) the conversion, merger, or

consolidation of any such institution or

branch.

(B) Home State

The term "home State" means

the State in which the main office of a

national bank is located.

(C) Host State
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The term "host State" means,

with respect to a bank, a State, other than

the home State of the bank, in which the

bank maintains, or seeks to establish and

maintain, a branch.

(h) Repealed.  Pub.L. 104-208,

s 2204, Sept. 30, 1996, 110 Stat.

3009-405.

(i) Prior approval of branch

locations

No branch of any national bank-

ing association shall be established or

moved from one location to another with-

out first obtaining the consent and ap-

proval of the Comptroller of the Cur-

rency.

(j) Branch defined

The term "branch" as used in

this section shall be held to include any

branch bank, branch office, branch agen-

cy, additional office, or any branch place

of business located in any State or Terri-

tory of the United States or in the District

of Columbia at which deposits are re-

ceived, or checks paid, or money lent.

The term "branch", as used in this sec-

tion, does not include an automated teller

machine or a remote service unit.

(k) Branches in foreign coun-

tries, dependencies, or insular possessions

This section shall not be con-

strued to amend or repeal section 25 of

the Federal Reserve Act, as amended [12

U.S.C. §§ 601 et seq.], authorizing the

establishment by national banking

associations of branches in foreign coun-

tries, or dependencies, or insular posses-

sions of the United States.

(l) State bank and bank defined

The words "State bank,"  "State

banks," "bank," or "banks,"  as used  in

this section, shall be held to include trust

companies, savings banks, or other such

corporations or institutions carrying on

the banking business under the  authority

of State laws.

§72. Qualifications

Every director must, during his

whole term of service, be a citizen of the

United States, and at least a majority of

the directors must have resided in the

State, Territory, or District in which the

association is located, or within one hun-

dred miles of the location of the office of

the association, for at least one year im-

mediately preceding their election, and

must be residents of such State or within

a one-hundred-mile territory of the loca-

tion of the association during their contin-

uance in office, except that the Comptrol-

ler may, in the discretion of the Comp-

troller, waive the requirement of resi-

dency, and waive the requirement of

citizenship in the case of not more than a

minority of the total number of directors.

Every director must own in his or her own

right either shares of the capital stock of

the association of which he or she is a

director the aggregate par value of which

is not less than $1,000, or an equivalent

interest, as determined by the Comptroller

of the Currency, in any company which

has control over such association within

the meaning of section 1841 of this title.

If the capital of the bank does not exceed

$25,000, every director must own in his

or her own right either shares of such

capital stock the aggregate par value of

which is not less than $500, or an equiva-

lent interest, as determined by the Comp-

troller of the Currency, in any company

which has control over such association

within the meaning of section 1841 of this

title.  Any director who ceases to be the

owner of the required number of shares of

the stock, or who becomes in any other

manner disqualified, shall thereby vacate

his place.

§84. Lending limits

(a) Total loans and extensions of

credit
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(1) The total loans and exten-

sions of credit by a national banking

association to a person outstanding at one

time and not fully secured, as determined

in a manner consistent with paragraph (2)

of this subsection, by collateral having a

market value at least equal to the amount

of the loan or extension of credit shall not

exceed 15 per centum of the unimpaired

capital and unimpaired surplus of the

association.

(2) The total loans and exten-

sions of credit by a national banking

association to a person outstanding at one

time and fully secured by readily market-

able collateral having a market value, as

determined by reliable and continuously

availab le price quotations, at least equal

to the amount of the funds outstanding

shall not exceed 10 per centum of the

unimpaired capital and unimpaired sur-

plus of the association.  This limitation

shall be separate from and  in addition to

the limitation contained in paragraph (1)

of this subsection.

(b) Definitions

For the purposes of this section--

(1) the term "loans and exten-

sions of credit" shall include--

(A) all direct or indirect ad-

vances of funds to a person made on the

basis of any obligation of that person to

repay the funds or repayable from spe-

cific property pledged by or on behalf of

the person;

(B) to the extent specified by the

Comptroller of the Currency, any liability

of a national banking association to ad-

vance funds to or on behalf of a person

pursuant to a contractual commitment;

and

(C) any credit exposure to a

person arising from a derivative transac-

tion, repurchase agreement, reverse repur-

chase agreement, securities lending trans-

action, or securities borrowing transaction

between the national banking association

and the person;

47

(2) the term "person" shall in-

clude an individual, sole proprietorship,

partnership, joint venture, association,

trust, estate, business trust, corporation,

sovereign government or agency, instru-

mentality, or po litical subdivision thereof,

or any similar entity or organization; and

(3) the term ‘derivative transac-

tion’ includes any transaction that is a

contract, agreement, swap, warrant, note,

or option that is based, in whole or in

part, on the value of, any interest in, or

any quantitative measure or the occur-

rence of any event relating to, one or

more commodities, securities, currencies,

interest or other rates, indices, or other

assets.

(c) Exceptions

The limitations contained in

subsection (a) of this section shall be

subject to the following exceptions:

(1) Loans or extensions of credit

arising from the discount of commercial

or business paper evidencing an obliga-

tion to the person negotiating it with

recourse shall not be sub ject to any limi-

tation based on capital and surp lus.

(2) The purchase of bankers'

acceptances of the kind described in

section 372 of this title and issued by

other banks shall not be subject to any

limitation based on capital and surp lus.

(3) Loans and extensions of

credit secured by b ills of lading, ware-

house receip ts, or similar documents

transferring or securing title to readily

marketable staples shall be subject to a

limitation of 35 per centum of capital and

surplus in addition to the general limita-

tions if the market value of the staples

securing each additional loan or extension

of credit at all times equals or exceeds

115 per centum of the outstanding

amount of such loan or extension of

credit.  The staples shall be fully covered

by insurance whenever it is customary to

insure such staples.

(4) Loans or extensions of credit
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secured by bonds, notes, certificates of

indebtedness, or Treasury bills of the

United States or by other such obligations

fully guaranteed as to principal and inter-

est by the United States shall not be sub-

ject to any limitation based on capital and

surplus.

(5) Loans or extensions of credit

to or secured by unconditional takeout

commitments or guarantees of any depart-

ment, agency, bureau, board, commission,

or establishment of the United States or

any corporation wholly owned directly or

indirectly by the United States shall not

be subject to any limitation based on

capital and surplus.

(6) Loans or extensions of credit

secured by a segregated deposit account

in the lending bank shall not be sub ject to

any limitation based on capital and sur-

plus.

(7) Loans or extensions of credit

to any financial institution or to any re-

ceiver, conservator, superintendent of

banks, or other agent in charge of the

business and property of such financial

institution, when such loans or extensions

of credit are approved by the Comptroller

of the Currency, shall not be subject to

any limitation based on capital and sur-

plus.

(8)(A) Loans and extensions of

credit arising from the discount of nego-

tiable or nonnegotiable installment con-

sumer paper which carries a full recourse

endorsement or unconditional guarantee

by the person transferring the paper shall

be subject under this section to a maxi-

mum limitation equal to 25 per centum of

such capital and surplus, notwithstanding

the collateral requirements set forth in

subsection (a)(2) of this section.

(B) If the bank's files or the

knowledge of its officers of the financial

condition of each maker of such con-

sumer paper is reasonably adequate, and

an officer of the bank designated for that

purpose by the board  of directors of the

bank certifies in writing that the bank is

relying primarily upon the responsibility

of each maker for payment of such loans

or extensions of credit and not upon any

full or partial recourse endorsement or

guarantee by the transferor, the limita-

tions of this section as to the loans or

extensions of credit of each such maker

shall be the sole applicable loan limita-

tions.

(9)(A) Loans and extensions of

credit secured by shipping documents or

instruments transferring or securing title

covering livestock or giving a lien on

livestock when the market value of the

livestock securing the obligation is not at

any time less than 115 per centum of the

face amount of the note covered, shall be

subject under this section, notwithstand-

ing the collateral requirements set forth in

subsection (a)(2) of this section, to a

maximum limitation equal to 25 per cen-

tum of such cap ital and surplus.

(B) Loans and extensions of

credit which arise from the discount by

dealers in dairy cattle of paper given in

payment for dairy cattle, which paper

carries a full recourse endorsement or

unconditional guarantee of the seller, and

which are secured by the cattle being

sold, shall be subject under this section,

notwithstanding the collateral require-

ments set forth in subsection (a)(2) of this

section, to a limitation of 25 per centum

of such capital and surplus.

(10) Loans or extensions of

credit to the Student Loan Marketing

Association shall not be subject to any

limitation based on capital and surp lus.

(d) Authority of Comptroller of

the Currency

(1) The Comptroller of the Cur-

rency may prescribe rules and regulations

to administer and carry out the purposes

of this section including rules or regula-

tions to define or further define terms

used in this section and to  establish limits

or requirements other than those specified
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in this section for particular classes or

categories of loans or extensions of

credit.

(2) The Comptroller of the Cur-

rency also shall have authority to deter-

mine when a loan putatively made to a

person shall for purposes of this section

be attributed to another person.

CHAPTER 3--FEDERAL RESERVE SYSTEM

§221. Definitions

Wherever the word "bank" is

used in this chapter, the word shall be

held to include State bank, banking asso-

ciation, and trust company, except where

national banks or Federal reserve banks

are specifically referred to.

The terms "national bank" and

"national banking association" used in

this chapter  shall be held to  be synony-

mous and interchangeable.  The term

"member bank" shall be held to mean any

national bank, State bank, or bank or trust

company which has become a member of

one of the Federal reserve banks.  The

term "board"  shall be held to mean Board

of Governors of the Federal Reserve

System;  the term "district" shall be held

to mean Federal reserve district; the term

"reserve bank" shall be held to mean

Federal reserve bank;  the term "the conti-

nental United States" means the States of

the United States and the District of Co-

lumbia. For purposes of this Act, a State

bank includes any bank which is operat-

ing under the Code of Law for the District

of Columbia. . . .

§221a. Additional definitions

As used in this chapter--

(a) The terms "banks", "national

bank", "national banking association",

"member bank", "board" , "district", and

"reserve bank" shall have the meanings

assigned to them in section 221 of this

title.

(b) Except where otherwise

specifically provided, the term "affiliate"

shall include any corporation, business

trust, association, or other similar organi-

zation--

(1) Of which a member bank,

directly or indirectly, owns or controls

either a majority of the voting shares or

more than 50 per centum of the number

of shares voted for the election of its

directors, trustees, or other persons exer-

cising similar functions at the preceding

election, or controls in any manner the

election of a majority of its directors,

trustees, or other persons exercising simi-

lar functions;  or

(2) Of which control is held,

directly or indirectly, through stock own-

ership or in any other manner, by the

shareholders of a member bank who own

or control either a majority of the shares

of such bank or more than 50 per centum

of the number of shares voted for the

election of directors of such bank at the

preceding election, or by trustees for the

benefit of the shareholders of any such

bank;  or

(3) Of which a  majority of its

directors, trustees, or other persons exer-

cising similar functions are directors of

any one member bank;  or

(4) Which owns or controls,

directly or indirectly, either a majority of

the shares of capital stock of a member

bank or more than 50 per centum of the

number of shares voted for the election of

directors of a member bank at the preced-

ing election, or controls in any manner

the election of a majority of the directors

of a member bank, or for the benefit of

whose shareholders or members all or

substantially all the cap ital stock of a
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member bank is held by trustees.

§ 335. Dealing in investment securi-

ties; limitations and conditions

State member banks shall be

subject to the same limitations and condi-

tions with respect to the purchasing, sell-

ing, underwriting, and holding of invest-

ment securities and stock as are applica-

ble in the case of national banks under

paragraph "Seventh" of section 24 of this

title.  This paragraph shall not apply to

any interest held by a State member bank

in accordance with section 24a of this

title and subject to the same conditions

and limitations provided in such section.

§372. Bankers' acceptances

(a) Institutions;  drafts and bills

of exchange;  types

Any member bank and  any Fed-

eral or State branch or agency of a for-

eign bank subject to reserve requirements

under section 3105 of this title (hereinaf-

ter in this section referred to as "institu-

tions"), may accept drafts or bills of ex-

change drawn upon it having not more

than six months' sight to run, exclusive of

days of grace--

(i) which grow out of transac-

tions involving the importation or expor-

tation of goods;

(ii) which grow out of transac-

tions involving the domestic shipment of

goods;  or

(iii) which are secured at the

time of acceptance by a warehouse re-

ceipt or other such document conveying

or securing title covering readily mar-

ketable staples.

(b) Ratio limit of bills to unim-

paired capital stock and surplus

Except as provided in subsection

(c) of this section, no institution shall

accept such bills, or be obligated for a

participation share in such bills, in an

amount equal at any time in the aggregate

to more than 150 per centum of its paid

up and unimpaired capital stock and

surplus or, in the case of a United States

branch or agency of a foreign bank, its

dollar equivalent as determined by the

Board under subsection (h) of this sec-

tion.

(c) Authorization for special

ratio limit;  foreign banks

The Board, under such condi-

tions as it may prescribe, may authorize,

by regulation or order, any institution to

accept such bills, or be obligated for a

participation share in such bills, in an

amount not exceeding at any time in the

aggregate 200 per centum of its paid up

and unimpaired capital stock and surplus

or, in the case of a United States branch

or agency of a foreign bank, its dollar

equivalent as determined by the Board

under subsection (h) of this section.

(d) Ratio limit for domestic

transactions

Notwithstanding subsections (b)

and (c) of this section, with respect to any

institution, the aggregate acceptances,

including obligations for a participation

share in such acceptances, growing out of

domestic transactions shall not exceed 50

per centum of the aggregate of all accep-

tances, including obligations for a partici-

pation share in such acceptances, autho-

rized for such institution under this sec-

tion.

(e) Ratio limit for single entity;

foreign banks;  security

No institution shall accept bills,

or be obligated for  a participation share  in

such bills, whether in a foreign or domes-

tic transaction, for any one person, part-

nership, corporation, association or other

entity in an amount equal at any time in

the aggregate to more than 10 per centum

of its paid up and unimpaired capital

stock and surplus, or, in the case of a

United States branch or agency of a for-

eign bank, its dollar equivalent as deter-
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mined by the Board under subsection (h)

of this section, unless the institution is

secured either by attached documents or

by some other actual security growing out

of the same transaction as the acceptance.

(f) Exception for participation

agreements

With respect to an institution

which issues an acceptance, the limita-

tions contained in this section shall not

apply to that portion of an acceptance

which is issued by such institution and

which is covered by a participation agree-

ment sold to another institution. . . .

§378. Dealers in securities engaging

in banking business; individu-

als or associations engaging in

banking business; examina-

tions and reports; penalties

(a) After the expiration of one

year after June 16, 1933, it shall be un-

lawful--

(1) For any person, firm, corpo-

ration, association, business trust, or other

similar organization, engaged in the busi-

ness of issuing, underwriting, selling, or

distributing, at wholesale or retail, or

through syndicate participation, stocks,

bonds, debentures, notes, or other securi-

ties, to engage at the same time to any

extent whatever in the business of receiv-

ing deposits subject to check or to repay-

ment upon presentation of a passbook,

certificate of deposit, or other evidence of

debt, or upon request of the depositor:

Provided, That the provisions of this

paragraph shall not prohibit national

banks or State banks or trust companies

(whether or not members of the Federal

Reserve System) or other financial insti-

tutions or private bankers from dealing in,

underwriting, purchasing, and selling

investment securities, or issuing securi-

ties, to the extent permitted to national

banking associations by the provisions of

section 24 of this title: Provided further,

That nothing in this paragraph shall be

construed as affecting in any way such

right as any bank, banking association,

savings bank, trust company, or other

banking institution, may otherwise pos-

sess to sell, without recourse or agree-

ment to repurchase, obligations evidenc-

ing loans on real estate;  or

(2) For any person, firm, corpo-

ration, association, business trust, or other

similar organization to engage, to any

extent whatever with others than his or its

officers, agents or employees, in the bus-

iness of receiving deposits subject to

check or to repayment upon presentation

of a pass book, certificate of deposit, or

other evidence of debt, or upon request of

the depositor, unless such person, firm,

corporation, association, business trust, or

other similar organization (A) shall be

incorporated under, and authorized to

engage in such business by, the laws of

the United States or of any State, Terri-

tory, or District, and subjected, by the

laws of the United States, or of the State,

Territory, or District wherein located, to

examination and regulation, or (B) shall

be permitted by the United States, any

State, territory, or district to engage in

such business and shall be subjected by

the laws of the United States, or such

State, territory, or district to examination

and regulations or, (C) shall submit to

periodic examination by the banking

authority of the State, Territory, or Dis-

trict where such business is carried on

and shall make and publish periodic re-

ports of its condition, exhibiting in detail

its resources and liabilities, such

examination and reports to be made and

published at the same times and in the

same manner and under the same condi-

tions as required by the law of such State,

Territory, or District in the case of incor-

porated banking institutions engaged in

such business in the same locality.

(b) Whoever shall willfully

violate any of the provisions of this sec-
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tion shall upon conviction be fined not

more than $5,000 or imprisoned not more

than five years, or both, and any officer,

director, employee, or agent of any per-

son, firm, corporation, association, busi-

ness trust, or other similar organization

who knowingly participates in any such

violation shall be punished by a like fine

or imprisonment or both.

§461. Reserve requirements

(a) Establishment of applicable

definitions, payment of interest, obliga-

tions as deposits, and regulations

The Board is authorized for the

purposes of this section to define the

terms used in this section to determine

what shall be deemed a payment of inter-

est, to determine what types of obliga-

tions, whether issued directly by a mem-

ber bank or indirectly by an affiliate of a

member bank or by other means, and,

regardless of the use of the proceeds,

shall be deemed a deposit, and to pre-

scribe such regulations as it may deem

necessary to effectuate the purposes of

this section and to prevent evasions there-

of.

(b) Additional definitions;  re-

quired amounts of reserves maintained

against transaction accounts;  waiver of

ratio limits in extraordinary circum-

stances; supplemental reserves;  reserves

related to foreign obligations or assets;

exemption for certain deposits;  discount

and borrowing;  transitional adjustments;

additional exemptions and waivers

(1) The following definitions

and rules apply to this subsection, subsec-

tion (c) of this section, and sections

248-1, 248a, 342, 360 , and 412 of this

title.

(A) The term "depository institu-

tion" means--

(i) any insured bank as defined

in section 3 of the Federal Deposit Insur-

ance Act [12 U.S.C. §1813] or any bank

which is eligible to  make application to

become an insured bank under section 5

of such Act [12 U.S.C. §1815];

(ii) any mutual savings bank as

defined in section 3 of the Federal De-

posit Insurance Act [12 U.S.C. §1813] or

any bank which is eligible to  make appli-

cation to become an insured bank under

section 5 of such Act [12 U.S.C. §1815];

(iii) any savings bank as defined

in section 3 of the Federal Deposit Insur-

ance Act [12 U.S.C. §1813] or any bank

which is eligible to  make application to

become an insured bank under section 5

of such Act [12 U.S.C. §1815];

(iv) any insured credit union as

defined in section 101 of the Federal

Credit Union Act [12 U .S.C. §1752] or

any credit union which is eligib le to make

application to become an insured credit

union pursuant to section 201 of such Act

[12 U.S.C. §1781];

(v) any member as defined in

section 2 of the Federal Home Loan Bank

Act [12 U.S.C. §1422];

(vi) any savings association (as

defined in section 3 of the Federal De-

posit Insurance Act) [12 U.S.C. §1813]

which is an insured depository institution

(as defined in such Act) [12 U.S.C. §1811

et seq.] or is eligible to apply to become

an insured depository institution under

the Federal Deposit Insurance Act [12

U.S.C. §1811 et seq.]; and

(vii) for the purpose of sections

248-1, 342 to 347, 347c, 347d, and 372

of this title, any association or entity

which is wholly owned by or which con-

sists only of institutions referred to in

clauses (i) through (vi).

(B) The term "bank" means any

insured or noninsured bank, as defined in

section 3 of the Federal Deposit Insur-

ance Act [12 U.S.C. §1813], other than a

mutual savings bank or a savings bank as

defined in such section.

(C) The term "transaction ac-

count" means a deposit or account on
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which the depositor or account holder is

permitted to make withdrawals by nego-

tiable or transferable instrument, payment

orders of withdrawal, telephone transfers,

or other similar items for the purpose of

making payments or transfers to third

persons or others.  Such term includes

demand deposits, negotiable order of

withdrawal accounts, savings deposits

subject to automatic transfers, and share

draft accounts.

(D) The term "nonpersonal time

deposits" means a transferable time de-

posit or account or a time deposit or

account representing funds deposited to

the credit of, or in which any beneficial

interest is held by, a depositor who is not

a natural person.

(E) The term "reservable liabili-

ties" means transaction accounts,

nonpersonal time deposits, and all net

balances, loans, assets, and obligations

which are, or may be, subject to reserve

requirements under paragraph (5).

(F) In order to prevent evasions

of the reserve requirements imposed by

this subsection, after consultation with the

Board of Directors of the Federal Deposit

Insurance Corporation, the Comptroller

of the Currency, and the National Credit

Union Administration Board, the Board

of Governors of the Federal Reserve

System is authorized to determine, by

regulation or order, that an account or

deposit is a transaction account if such

account or deposit may be  used to pro-

vide funds directly or indirectly for the

purpose of making payments or transfers

to third persons or others.

(2)(A) Each depository institu-

tion shall maintain reserves against its

transaction accounts as the Board may

prescribe by regulation solely for the

purpose of implementing monetary pol-

icy--

(i) in a ratio of not greater than 3

percent (and which may be zero) for that

portion of its total transaction accounts of

$25,000,000 or less, subject to subpara-

graph (C);  and

(ii) in the ratio of 12 per centum,

or in such other ratio as the Board may

prescribe not greater than 14 per centum

(and which may be zero), for that portion

of its total transaction accounts in excess

of $25,000,000, subject to subparagraph

(C).

(B) Each depository institution

shall maintain reserves against its

nonpersonal time deposits in the ratio of

3 per centum, or in such other ratio not

greater than 9 per centum and not less

than zero per centum as the Board may

prescribe by regulation solely for the

purpose of implementing monetary pol-

icy.

(C) Beginning in 1981, not later

than December 31 of each year the Board

shall issue a regulation increasing for the

next succeeding calendar year the dollar

amount which is contained in subpara-

graph (A) or which was last determined

pursuant to this subparagraph for the

purpose of such subparagraph, by an

amount obtained by multiplying such

dollar amount by 80 per centum of the

percentage increase in the total transac-

tion accounts of all depository institu-

tions.  The increase in such transaction

accounts shall be determined  by subtract-

ing the amount of such accounts on June

30 of the preceding calendar year from

the amount of such accounts on June 30

of the calendar year involved.  In the case

of any such 12-month period in which

there has been a decrease in the total

transaction accounts of all depository

institutions, the Board shall issue such a

regulation decreasing for the next suc-

ceeding calendar year such dollar amount

by an amount obtained by multiplying

such dollar amount by 80 per centum of

the percentage decrease in the total trans-

action accounts of all depository institu-

tions.  The decrease in such transaction

accounts shall be determined  by subtract-

Copyright © 2018 Michael P. Malloy. All rights reserved.



   12 USC 46154

ing the amount of such accounts on June

30 of the calendar year involved from the

amount of such accounts on June 30 of

the previous calendar year.

(D) Any reserve requirement

imposed under this subsection shall be

uniformly applied to all transaction ac-

counts at all depository institutions.

Reserve requirements imposed under this

subsection shall be uniformly applied to

nonpersonal time deposits at all deposi-

tory institutions, except that such require-

ments may vary by the maturity of such

deposits.

(3) Upon a finding by at least 5

members of the Board that extraordinary

circumstances require such action, the

Board, after consultation with the appro-

priate committees of the Congress, may

impose, with respect to any liability of

depository institutions, reserve require-

ments outside the limitations as to ratios

and as to types of liabilities otherwise

prescribed by paragraph (2) for a period

not exceeding 180 days, and for further

periods not exceeding 180 days each by

affirmative action by at least 5 members

of the Board in each instance.  The Board

shall promptly transmit to the Congress a

report of any exercise  of its authority

under this paragraph and the reasons for

such exercise of authority.

(4)(A) The Board may, upon the

affirmative vote of not less than 5 mem-

bers, impose a supplemental reserve

requirement on every depository institu-

tion of not more than 4 per centum of its

total transaction accounts.  Such supple-

mental reserve requirement may be im-

posed only if--

(i) the sole purpose of such

requirement is to increase the amount of

reserves maintained to  a level essential

for the conduct of monetary policy; 

(ii) such requirement is not

imposed for the purpose of reducing the

cost burdens resulting from the imposi-

tion of the reserve requirements pursuant

to paragraph (2);

(iii) such requirement is not

imposed for the purpose of increasing the

amount of balances needed for clearing

purposes;  and

(iv) on the date on which the

supplemental reserve requirement is

imposed, except as provided  in paragraph

(11), the total amount of reserves required

pursuant to paragraph (2) is not less than

the amount of reserves that would be

required if the initial ratios specified in

paragraph (2) were in effect.

(B) The Board may require the

supplemental reserve authorized under

subparagraph (A) only after consultation

with the Board of Directors of the Federal

Deposit Insurance Corporation, the

Comptroller of the Currency, and the

National Credit Union Administration

Board.  The Board shall promptly trans-

mit to the Congress a report with respect

to any exercise of its authority to require

supplemental reserves under subpara-

graph (A) and such report shall state the

basis for the determination to exercise

such authority.

(C) If a supplemental reserve

under subparagraph (A) has been required

of depository institutions for a period of

one year or more, the Board  shall review

and determine the need for continued

maintenance of supplemental reserves

and shall transmit annual reports to the

Congress regarding the need, if any, for

continuing the supplemental reserve.

(D) Any supplemental reserve

imposed under subparagraph (A) shall

terminate at the close of the first 90-day

period after such requirement is imposed

during which the average amount of re-

serves required under paragraph (2) are

less than the amount of reserves which

would be required during such period if

the initial ratios specified in paragraph (2)

were in effect.

(5) Foreign branches, subsidiar-

ies, and international banking facilities of
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nonmember depository institutions shall

maintain reserves to the same extent

required by the Board of foreign

branches, subsidiaries, and international

banking facilities of member banks.  In

addition to any reserves otherwise re-

quired to be maintained pursuant to this

subsection, any depository institution

shall maintain reserves in such ratios as

the Board  may prescribe against--

(A) net balances owed by do-

mestic offices of such depository institu-

tion in the United States to its directly

related foreign offices and to foreign

offices of nonrelated  depository institu-

tions;

(B) loans to United States resi-

dents made by overseas offices of such

depository institution if such depository

institution has one or more offices in the

United States;  and

(C) assets (including participa-

tions) held by foreign offices of a deposi-

tory institution in the United States which

were acquired from its domestic offices.

(6) The requirements imposed

under paragraph (2) shall not apply to

deposits payab le only outside the States

of the United States and the District of

Columbia, except that nothing in this

subsection limits the authority of the

Board to impose conditions and require-

ments on member banks under section 25

of this Act [12 U.S.C. §601 et seq.] or the

authority of the Board under section 3105

of this title.

(7) Any depository institution in

which transaction accounts or nonperson-

al time deposits are held shall be entitled

to the same discount and borrowing privi-

leges as member banks. In the administra-

tion of discount and borrowing privileges,

the Board and  the Federal Reserve banks

shall take into consideration the special

needs of savings and other depository

institutions for access to discount and

borrowing facilities consistent with their

long-term asset portfolios and the sen-

sitivity of such institutions to trends in the

national money markets.

(8)(A) Any depository institution

required to maintain reserves under this

subsection which was engaged in business

on July 1, 1979, but was not a member of

the Federal Reserve System on or after

that date, shall maintain reserves against

its deposits during the first twelve-month

period following the effective date of this

paragraph in amounts equal to one-eighth

of those otherwise required by this sub-

section, during the second such

twelve-month period in amounts equal to

one-fourth of those otherwise required,

during the third such twelve-month period

in amounts equal to three-eighths of those

otherwise required, during the fourth

twelve-month period in amounts equal to

one-half of those otherwise required, and

during the fifth twelve-month period in

amounts equal to five-eighths of those

otherwise required, during the sixth

twelve-month period in amounts equal to

three-fourths of those otherwise required,

and during the seventh twelve-month

period in amounts equal to seven- eighths

of those o therwise required.  This sub-

paragraph does not apply to any category

of deposits or accounts which are first

authorized pursuant to Federal law in any

State after April 1, 1980.

(B) With respect to any bank

which was a member of the Federal Re-

serve System during the entire period

beginning on July 1, 1979, and ending on

the effective date of the Monetary Control

Act of 1980, the amount of required

reserves imposed pursuant to this subsec-

tion on and after the effective date of such

Act that exceeds the amount of reserves

which would have been required of such

bank if the reserve ratios in effect during

the reserve computation period immedi-

ately preceding such effective date were

applied may, at the  discretion of the

Board and in accordance with such rules

and regulations as it may adopt, be re-
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duced by 75 per centum during the first

year which begins after such effective

date, 50 per centum during the second

year, and 25 per centum during the third

year.

(C)(i)  W ith respect to any bank

which is a member of the Federal Reserve

System on the effective date of the Mone-

tary Control Act of 1980, the amount of

reserves which would have been required

of such bank if the reserve ratios in effect

during the reserve computation period

immediately preceding such effective date

were applied that exceeds the amount of

required reserves imposed pursuant to

this subsection shall, in accordance with

such rules and regulations as the Board

may adopt, be reduced by 25 per centum

during the first year which begins after

such effective date, 50 per centum during

the second year, and 75 per centum dur-

ing the third year.

(ii) If a bank becomes a member

bank during the four-year period begin-

ning on the effective date of the Monetary

Control Act of 1980, and if the amount of

reserves which would have been required

of such bank, determined as if the reserve

ratios in effect during the reserve compu-

tation period immediately preceding such

effective date were applied, and as if such

bank had been a member during such

period, exceeds the amount of reserves

required pursuant to this subsection, the

amount of reserves required to be main-

tained by such bank beginning on the date

on which such bank becomes a member

of the Federal Reserve System shall be

the amount of reserves which would have

been required of such bank if it had been

a member on the day before such effec-

tive date, except that the amount of such

excess shall, in accordance with such

rules and regulations as the Board may

adopt, be reduced by 25 per centum dur-

ing the first year which begins after such

effective date, 50 per centum during the

second year, and 75 per centum during

the third year.

(D)(i) Any bank which was a

member bank on July 1, 1979, and which

withdrew from membership in the Federal

Reserve System during the period begin-

ning July 1, 1979, and ending on March

31, 1980, shall maintain reserves during

the first twelve-month period beginning

on the date of enactment of this clause in

amounts equal to one-half of those other-

wise required by this subsection, during

the second such twelve-month period in

amounts equal to two-thirds of those

otherwise required, and during the third

such twelve-month period in amounts

equal to five-sixths of those otherwise

required.

(ii) Any bank which withdraws

from membership in the Federal Reserve

System after March 31, 1980 , shall main-

tain reserves in the same amount as mem-

ber banks are required to maintain under

this subsection, pursuant to subpara-

graphs (B) and (C)(i).

(E) This subparagraph applies to

any depository institution that, on August

1, 1978, (i)  was engaged in business as a

depository institution in a State outside

the continental limits of the United States,

and (ii) was not a member of the Federal

Reserve System at any time on or after

such date. Such a depository institution

shall not be required to maintain reserves

against its deposits held or maintained at

its offices located in a State outside the

continental limits of the United States

until the first day of the sixth calendar

year which begins after the effective date

of the Monetary Control Act of 1980.

Such a depository institution shall main-

tain reserves against such deposits during

the sixth calendar year which begins after

such effective date in an amount equal to

one-eighth of that otherwise required by

paragraph (2), during the seventh such

year in an amount equal to one-fourth of

that otherwise required, during the eighth

such year in an amount equal to
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three-eighths of that otherwise required,

during the ninth such year in an amount

equal to one- half of that otherwise re-

quired, during the tenth such year in an

amount equal to five-eighths of that other-

wise required, during the eleventh such

year in an amount equal to three-fourths

of that otherwise required, and during the

twelfth such year in an amount equal to

seven-eighths of that otherwise required.

(9) This subsection shall not

apply with respect to any financial institu-

tion which--

(A) is organized solely to do

business with other financial institutions;

(B) is owned primarily by the

financial institutions with which it does

business; and

(C) does not do business with

the general public. 

(10) In individual cases, where a

Federal supervisory authority waives a

liquidity requirement, or waives the pen-

alty for failing to satisfy a liquidity re-

quirement, the Board shall waive the

reserve requirement, or waive the penalty

for failing to satisfy a reserve require-

ment, imposed pursuant to this subsection

for the depository institution involved

when requested by the Federal supervi-

sory authority involved.

(11)(A)(i) Notwithstanding the

reserve requirement ratios established

under paragraphs (2) and (5) of this sub-

section, a reserve ratio of zero per centum

shall apply to any combination of reserv-

able liabilities, which do not exceed

$2,000,000 (as adjusted under subpara-

graph (B)), of each depository institution.

(ii) Each depository institution

may designate, in accordance with such

rules and regulations as the Board shall

prescribe, the types and amounts of

reservable liabilities to which the reserve

ratio of zero per centum shall apply,

except that transaction accounts which are

designated to be subject to a reserve ratio

of zero per centum shall be accounts

which would otherwise be subject to a

reserve ratio of 3 per centum under para-

graph (2). 

(iii) The Board shall minimize

the reporting necessary to determine

whether depository institutions have total

reservable liabilities of less than

$2,000,000 (as adjusted under subpara-

graph (B)).  Consistent with the Board's

responsibility to monitor and control

monetary and credit aggregates, deposi-

tory institutions which have reserve re-

quirements under this subsection equal to

zero per centum shall be subject to less

overall reporting requirements than de-

pository institutions which have a reserve

requirement under this subsection that

exceeds zero per centum.

(B)(i) Beginning in 1982, not

later than December 31 of each year, the

Board shall issue a regulation increasing

for the next succeeding calendar year the

dollar amount specified in subparagraph

(A), as previously adjusted under this

subparagraph, by an amount obtained by

multiplying such dollar amount by 80 per

centum of the percentage increase in the

total reservable liabilities of all deposi-

tory institutions.

(ii) The increase in total reserv-

able liabilities shall be determined by

subtracting the amount of total reservable

liabilities on June 30 of the preceding

calendar year from the amount of total

reservable liabilities on June 30 of the

calendar year involved.  In the case of

any such twelve-month period in which

there has been a decrease in the total

reservable liabilities of all depository

institutions, no adjustment shall be made.

A decrease in total reservable liabilities

shall be determined by subtracting the

amount of total reservable liabilities on

June 30 of the calendar year involved

from the amount of total reservable liabil-

ities on June 30 of the previous calendar

year.

(12) EARNINGS ON BAL-
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ANCES.--

(A) IN GENERAL.--Balances

maintained at a Federal Reserve bank by

or on behalf of a depository institution

may receive earnings to be paid  by the

Federal Reserve bank at least once each

calendar quarter, at a rate or rates not to

exceed the general level of short-term

interest rates.

(B) REGULATIONS RELAT-

ING TO PAYMENTS AND DISTRIBU-

TIONS.--The Board may prescribe regu-

lations concerning--

(i) the payment of earnings in

accordance with this paragraph;

(ii) the distribution of such earn-

ings to the depository institutions which

maintain balances at such banks, or on

whose behalf such balances are main-

tained;  and

(iii) the responsibilities of de-

pository institutions, Federal Home Loan

Banks, and the National Credit Union

Administration Central Liquid ity Facility

with respect to the crediting and distribu-

tion of earnings attributable to balances

maintained, in accordance with subsec-

tion (c)(1)(A), in a Federal Reserve bank

by any such entity on behalf of depository

institutions.

(C) DEPOSITORY INSTITU-

TIONS DEFINED.--For purposes of this

paragraph, the term 'depository institu-

tion', in addition to the institutions de-

scribed in paragraph (1)(A), includes any

trust company, corporation organized

under section 25A or having an agree-

ment with the Board under section 25, or

any branch or agency of a foreign bank

(as defined in section 1(b) of the Interna-

tional Banking Act of 1978). . . .

Chapter 6 -- Foreign Banking
Subchapter I -- Establishment by National Banks

of Foreign Branches and Investments
in Banks Doing Foreign Business

§ 601. Authorization;  conditions and

regulations

Any national banking associa-

tion possessing a capital and surplus of

$1,000,000 or more may file application

with the Board  of Governors of the Fed-

eral Reserve System for permission to

exercise, upon such conditions and under

such regulations as may be prescribed by

the said board, the following powers:

First. To establish branches in

foreign countries or dependencies or

insular possessions of the United States

for the furtherance of the foreign com-

merce of the United States, and to act if

required to do so as fiscal agents of the

United States.

Second. To invest an amount not

exceeding in the aggregate 10 per centum

of its paid-in capital stock and surplus in

the stock of one or more banks or corpo-

rations chartered or incorporated under

the laws of the United States or of any

State thereof, and principally engaged in

international or foreign banking, or bank-

ing in a dependency or insular possession

of the United States either directly or

through the agency, ownership, or control

of local institutions in foreign countries,

or in such dependencies or insular posses-

sions.

Third. To acquire and hold,

directly or indirectly, stock or other evi-

dences of ownership in one or more

banks organized under the law of a for-

eign country or a dependency or insular

possession of the United States and not

engaged, directly or indirectly, in any

activity in the United States except as, in
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the judgment of the Board of Governors

of the Federal Reserve System, shall be

incidental to the international or foreign

business of such foreign bank; and, no t-

withstanding the provisions of section

371c of this title, to make loans or exten-

sions of credit to or for the account of

such bank in the manner and within the

limits prescribed by the Board by general

or specific regulation or ruling.

Until January 1, 1921, any na-

tional banking association, without regard

to the amount of its capital and surplus,

may file application with the Board of

Governors of the Federal Reserve System

for permission, upon such conditions and

under such regulations as may be pre-

scribed by said board, to invest an

amount not exceeding in the aggregate 5

per centum of its paid-in capital and

surplus in the stock of one or more corpo-

rations chartered or incorporated under

the laws of the United States or of any

State thereof and, regardless of its loca-

tion, principally engaged in such phases

of international or foreign financial oper-

ations as may be necessary to facilitate

the export of goods, wares, or merchan-

dise from the United States or any of its

dependencies or insular possessions to

any foreign country: Provided, however,

That in no event shall the  total invest-

ments authorized by this subchapter by

any one national bank exceed 10 per

centum of its capital and surplus.

Such application shall specify

the name and capital of the banking asso-

ciation filing it, the powers applied for,

and the place or places where the banking

or financial operations proposed are to be

carried on.  The Board of Governors of

the Federal Reserve System shall have

power to approve or to reject such appli-

cation in whole or in part if for any rea-

son the granting of such application is

deemed inexpedient, and shall also have

power from time to time to increase or

decrease the number of places where such

59

banking operations may be carried on.

§ 602. Reports and examinations

Every national banking associa-

tion operating foreign branches shall be 
required to furnish information concern-

ing the condition of such branches to the 
Comptroller of the Currency upon de-

mand, and every member bank investing 
in the capital stock of banks or corpora-

tions described in subsection second of 
section 601  of this title shall be required 
to furnish information concerning the 
condition of such banks or corporations 
to the Board of Governors of the Federal 
Reserve System upon demand, and the 
Board of Governors of the Federal Re-

serve System may order special examina-

tions of the said  branches, banks, or cor-

porations at such time or times as it may 
deem best.

§ 603. Restr ic t io n s  imposed  by

Board of Governors of the

Federal Reserve System on

banks purchasing stock in

corporations doing foreign

business

Before any national bank shall

be permitted to purchase stock in any

corporation described  in section 601 of

this title, the said corporation shall enter

into an agreement or undertaking with the

Board of Governors of the Federal Re-

serve System to restrict its operations or

conduct its business in such manner or

under such limitations and restrictions as

the said board may prescribe for the place

or places wherein such business is to be

conducted.  If at any time the Board of

Governors of the Federal Reserve System

shall ascertain that the regulations pre-

scribed by it are not being complied with,

said board is authorized and empowered

to institute an investigation of the matter

and to send for persons and papers, sub-
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poena witnesses, and administer oaths in

order to satisfy itself as to the actual

nature of the transactions referred to.

Should such investigation result in estab-

lishing the failure of the corporation in

question, or of the national bank or banks

which may be stockholders therein, to

comply with the regulations laid down by

the said Board of Governors of the Fed-

eral Reserve System, such national banks

may be required to dispose of stock hold-

ings in the said corporation upon reason-

able notice.

§ 604. Accounts of foreign branches;

profit and loss

Every national banking associa-

tion operating foreign branches shall

conduct the accounts of each foreign

branch independently of the accounts of

other foreign branches established by it

and of its home office, and shall at the

end of each fiscal period transfer to its

general ledger the profit or loss accrued

at each branch as a separate item.

§ 604a. Regulations authorizing exer-

cise by foreign branches of

usual pow ers of local banks;

restrictions

Regulations issued by the Board

of Governors of the Federal Reserve

System under this subchapter, in addition

to regulating powers which a foreign

branch may exercise under other  provi-

sions of law, may authorize such a foreign

branch, subject to such conditions and

requirements as such regulations may

prescribe, to exercise such further powers

as may be usual in connection with the

transaction of the business of banking in

the places where such foreign branch

shall transact business.  Such regulations

shall not authorize  a foreign branch to

engage in the general business of produc-

ing, distributing, buying or selling goods,

wares, or merchandise;  nor, except to

such limited extent as the Board may

deem to be necessary with respect to

securities issued by any "foreign state" as

defined in section 632 of this title, shall

such regulations authorize  a foreign

branch to engage or participate, directly

or indirectly, in the business of underwrit-

ing, selling, or distributing securities.

Chapter 6 -- Foreign Banking
Subchapter II -- Organization of Corporations

to do Foreign Banking

§ 611. Formation authorized; fiscal

agents; depositaries in insular

possessions

Corporations to be organized for

the purpose of engaging in international

or foreign banking or other international

or foreign financial operations, or in

banking or other financial operations in a

dependency or insular possession of the

United States, either directly or through

the agency, ownership or control of local

institutions in foreign countries, or in

such dependencies or insular possessions

as provided  by this subchapter and to act

when required by the Secretary of the

Treasury as fiscal agents of the United

States, may be formed by any number of

natural persons, not less in any case than

five: Provided , That nothing in this

subchapter shall be construed to deny the

right of the Secretary of the Treasury to

use any corporation organized under this

subchapter as depositaries in Panama and

the Panama Canal Zone, or other insular

possessions and dependencies of the

United States.

Copyright © 2018 Michael P. Malloy. All rights reserved.



12 USC 611a 61

§ 611a. Statement of purposes; rules

and regulations

The Congress declares that it is

the purpose of this subchapter to provide

for the establishment of international

banking and financial corporations oper-

ating under Federal supervision with

powers sufficiently broad to enable them

to compete effectively with similar

foreign-owned institutions in the United

States and abroad;  to afford to the United

States exporter and importer in particular,

and to United States commerce, industry,

and agriculture in general, at all times a

means of financing international trade,

especially United States exports;  to fos-

ter the participation by regional and smal-

ler banks throughout the United States in

the provision of international banking and

financing services to all segments of

United States agriculture, commerce, and

industry, and, in particular small business

and farming concerns;  to stimulate com-

petition in the provision of international

banking and financing services through-

out the United States;  and, in conjunction

with each of the preced ing purposes, to

facilitate and stimulate the export of

United States goods, wares, merchandise,

commodities, and services to achieve a

sound United States international trade

position.  The Board of Governors of the

Federal Reserve System shall issue rules

and regulations under this subchapter

consistent with and in furtherance of the

purposes described in the preceding sen-

tence, and, in accordance therewith, shall

review and revise any such rules and

regulations at least once every five years,

the first such period commencing with the

effective date of rules and regulations

issued pursuant to section 3(a) of the

International Banking Act of 1978, in

order to ensure that such purposes are

being served in light of prevailing eco-

nomic conditions and banking practices.

§ 612. Articles of association;  con-

tents

The persons described in section

611 of this title shall enter into articles of

association which shall specify in general

terms the objects for which the associa-

tion is formed and may contain any other

provisions not inconsistent with law

which the association may see fit to adopt

for the regulation of its business and the

conduct of its affairs.

§ 613. Signing of articles of associa-

tion;  forwarding to and filing

by Board of Governors of the

Federal Reserve System;  or-

ganization certificate; con-

tents

Articles of association described

in section 612 of this title shall be signed

by all of the persons intending to partici-

pate in the organization of the corporation

and, thereafter, shall be forwarded to the

Board of Governors of the Federal Re-

serve System and shall be filed and pre-

served in its office.  The persons signing

the said articles of association shall, un-

der their hands, make an organization

certificate which shall specifically state:

First. The name assumed by

such corporation, which shall be subject

to the approval of the Board of Governors

of the Federal Reserve System.

Second. The place or places

where its operations are to be carried on.

Third. The place in the United

States where its home office is to be

located.

Fourth. The amount of its capital

stock and the number of shares into which

the same shall be divided.

Fifth. The names and places of

business or residence of the persons exe-

cuting the certificate and the number of

shares to which each has subscribed.

Sixth. The fact that the certifi-
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cate is made to enable the persons sub-

scribing the same, and all other persons,

firms, companies, and corporations, who

or which may thereafter subscribe to or

purchase shares of the capital stock of

such corporation, to avail themselves of

the advantages of this subchapter.

§ 614. O r g a n i z a t i o n  c e r t i f i c a t e;

acknowledgment;  forwarding

to, filing, and approval by

Board of Governors of the

Federal Reserve System;  per-

mit to do business;  body cor-

porate;  name; seal;  corpo-

rate succession; contracts;

suits;  directors, officers, and

employees; bylaws

The persons signing the organi-

zation certificate shall duly acknowledge

the execution thereof before a judge of

some court of record or notary public,

who shall certify thereto under the seal of

such court or notary, and thereafter the

certificate shall be forwarded to the

Board of Governors of the Federal Re-

serve System to be filed and preserved in

its office.  Upon duly making and filing

articles of association and an organization

certificate, and after the Board of Gover-

nors of the Federal Reserve System has

approved the same and issued a permit to

begin business, the association shall be-

come and be a body corporate, and as

such and in the name designated therein

shall have power to adopt and use a cor-

porate seal, which may be changed at the

pleasure of its board of directors;  to have

succession for a period of twenty years

unless sooner dissolved by the act of the

shareholders owning two-thirds of the

stock or by an act of Congress or unless

its franchises become forfeited by some

violation of law;  to make contracts;  to

sue and be sued, complain, and defend in

any court of law or equity;  to elect or

appoint directors;  and, by its board of

directors, to appoint such officers and

employees as may be deemed proper,

define their authority and duties, require

bonds of them, and fix the penalty there-

of, dismiss such officers or employees, or

any thereof, at pleasure and appoint oth-

ers to fill their places;  to prescribe, by its

board of directors, bylaws not inconsis-

tent with law or with the regulations of

the Board of Governors of the Federal

Reserve System regulating the manner in

which its stock shall be transferred, its

directors elected or appointed, its officers

and employees appointed, its property

transferred, and the privileges granted to

it by law exercised and enjoyed.

§ 615. Powers of corporation

Each corporation organized as

provided in sections 611 to 614 of this

title shall have power, under such rules

and regulations as the Board of Gover-

nors of the Federal Reserve System may

prescribe:

(a) Dealings in drafts, checks,

bills of exchange, acceptances, and other

evidences of indebtedness;  purchase and

sale of securities;  letters of credit;  pur-

chase and sale of coin, bullion, and ex-

change;  borrowing and loaning money;

issue of debentures, bonds, and notes;

deposits;  limitation of liabilities;  re-

serves

To purchase, sell, discount, and

negotiate, with or without its indorsement

or guaranty, notes, drafts, checks, bills of

exchange, acceptances, including bankers'

acceptances, cable transfers, and other

evidences of indebtedness; to purchase

and sell, with or without its indorsement

or guaranty, securities, including the

obligations of the United States or of any

State thereof but not including shares of

stock in any corporation except as herein

provided;  to accept bills or drafts drawn

upon it subject to such limitations and

restrictions as the Board of Governors of
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the Federal Reserve System may impose;

to issue letters of credit;  to purchase and

sell coin, bullion, and exchange;  to bor-

row and to lend money;  to issue deben-

tures, bonds, and promissory notes under

such general conditions as to security and

such limitations as the Board of Gover-

nors of the Federal Reserve System may

prescribe;  to receive deposits outside of

the United States and to  receive only such

deposits within the United States as may

be incidental to or for the purpose of

carrying out transactions in foreign coun-

tries or dependencies or insular posses-

sions of the United States;  and generally

to exercise such powers as are incidental

to the power conferred by this Act or as

may be usual, in the determination of the

Board of Governors of the Federal Re-

serve System, in connection with the

transaction of the business of banking or

other financial operations in the countries,

colonies, dependencies, or possessions in

which it shall transact business and not

inconsistent with the powers specifically

granted herein.  Nothing contained  in this

subchapter shall be construed  to prohibit

the Board of Governors of the Federal

Reserve System, under its power to pre-

scribe rules and regulations, from limiting

the aggregate amount of liabilities of any

or all classes incurred by the corporation

and outstanding at any one time.  When-

ever a corporation organized under this

subchapter receives deposits in the United

States authorized by this subchapter, it

shall carry reserves in such amounts as

the Board of Governors of the Federal

Reserve System may prescribe for mem-

ber banks of the Federal Reserve System.

(b) Branches or agencies

To establish and maintain for the

transaction of its business branches or

agencies in foreign countries, their de-

pendencies or colonies, and in the de-

pendencies or insular possessions of the

United States, at such places as may be

approved by the Board of Governors of

the Federal Reserve System and under

such rules and regulations as it may pre-

scribe, including countries or dependen-

cies not specified in the original organiza-

tion certificate. 

(c) Purchase of stock in other

corporations

With the consent of the Board of

Governors of the Federal Reserve System

to purchase and hold stock or other certif-

icates of ownership in any other corpora-

tion organized under the provisions of

this subchapter, or under the laws of any

foreign country or a colony or depend-

ency thereof, or under the laws of any

State, dependency, or insular possession

of the United States but not engaged in

the general business of buying or selling

goods, wares, merchandise, or commodi-

ties in the United States, and not transact-

ing any business in the United States

except such as in the judgment of the

Board of Governors of the Federal Re-

serve System may be incidental to its

international or fore ign business: Pro-

vided, however, That, except with the

approval of the Board of Governors of

the Federal Reserve System, no corpora-

tion organized under this subchapter shall

invest in any one corporation an amount

in excess of 10  per centum of its own cap-

ital and surplus, except in a corporation

engaged in the business of banking, when

15 per centum of its capital and surplus

may be so invested: Provided further,

That no corporation organized under this

subchapter shall purchase, own, or hold

stock or certificates of ownership in any

other corporation organized under this

subchapter or under the laws of any State

which is in substantial competition there-

with, or which holds stock or certificates

of ownership in corporations which are in

substantial competition with the purchas-

ing corporation.

Nothing contained herein shall

prevent corporations organized under this

subchapter from purchasing and holding
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stock in any corporation where such

purchase shall be necessary to prevent a

loss upon a debt previously contracted in

good faith;  and stock so purchased or

acquired in corporations organized under

this subchapter shall, within six months

from such purchase, be sold or disposed

of at public or private sale, unless the

time to so dispose of same is extended by

the Board of Governors of the Federal

Reserve System.

§ 616. Place of carrying on business;

when business may be begun

No corporation organized under

this subchapter shall carry on any part of

its business in the United States except

such as, in the judgment of the Board of

Governors of the Federal Reserve Sys-

tem, shall be incidental to its international

or foreign business: And provided further,

That except such as is incidental and

preliminary to its organization, no such

corporation shall exercise any of the

powers conferred by this subchapter until

it has been duly authorized by the Board

of Governors of the Federal Reserve

System to commence business as a corpo-

ration organized under the provisions of

this subchapter.

§ 617. Engaging in commerce or

trade in commodities;  price

fixing; forfeiture of charter;

acts forbidden to directors,

officers, agents, or employees

No corporation organized under

this subchapter shall engage in commerce

or trade in commodities except as specifi-

cally provided in this subchapter, nor

shall it, either directly or indirectly, con-

trol or fix or attempt to control or fix the

price of any such commodities.  The

charter of any corporation violating this

provision shall be subject to forfeiture in

the manner provided in this subchapter.

It shall be unlawful for any director,

officer, agent, or employee of any such

corporation to use or to conspire to use

the credit, the funds, or the power of the

corporation to fix or control the price of

any such commodities, and any such

person violating this provision shall be

liable to a fine of not less than $1,000 and

not exceeding $5,000 or imprisonment

not less than one year and not exceeding

five years, or both, in the discretion of the

court.

§ 618. Capital stock;  amount;  when

paid in

No corporation shall be orga-

nized under the provisions of this

subchapter with a capital stock of less

than $2,000,000, one-quarter of which

must be paid in before the corporation

may be authorized to begin business, and

the remainder of the capital stock of such

corporation shall be paid in installments

of at least 10 per centum on the whole

amount to which the corporation shall be

limited as frequently as one installment at

the end of each succeeding two months

from the time of the commencement of its

business operations until the whole of the

capital stock shall be paid in: Provided,

however, That whenever $2,000,000 of

the capital stock of any corporation is

paid in the remainder of the corporation's

capital stock or any unpaid part of such

remainder may, with the consent of the

Board of Governors of the Federal Re-

serve System and subject to such regula-

tions and conditions as it may prescribe,

be paid in upon call from the board of

directors;  such unpaid subscriptions,

however, to be included in the maximum

of 10 per centum of the national bank's

capital and surplus which a national bank

is permitted under the provisions of this

Act to hold in stock of corporations en-

gaged in business of the kind described in

this subchapter and subchapter I of this
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chapter.  The capital stock of any such

corporation may be increased at any time,

with the approval of the Board of Gover-

nors of the Federal Reserve System, by a

vote of two-thirds of its shareholders or

by unanimous consent in writing of the

shareholders without a meeting and with-

out a formal vote, but any such increase

of capital shall be fully paid in within

ninety days after such approval;  and may

be reduced in like manner, provided that

in no event shall it be less than

$2,000,000.  No corporation, except as

herein provided , shall during the time it

shall continue its operations, withdraw or

permit to be withdrawn, either in the form

of dividends or otherwise, any portion of

its capital. Any national bank may invest

in the stock of any corporation organized

under this subchapter.  The aggregate

amount of stock held by any national

bank in all corporations engaged in busi-

ness of the kind described in this

subchapter or subchapter I of this chapter

shall not exceed an amount equal to 10

percent of the capital and surplus of such

bank unless the Board determines that the

investment of an additional amount by the

bank would not be unsafe or unsound

and, in any case, shall not exceed an

amount equal to 20 percent of the capital

and surplus of such bank.

§ 619. Capital stock;  by whom held;

ownership of capital stock by

foreign bank

Except as otherwise provided in

this subchapter, a majority of the shares

of the capital stock of any such corpora-

tion shall at all times be held and owned

by citizens of the United States, by

corporations the controlling interest in

which is owned by citizens of the United

States, chartered under the laws of the

United States or of a State of the United

States, or by firms or companies, the con-

trolling interest in which is owned by

citizens of the United States. Notwith-

standing any other provisions of this

subchapter, one or more foreign banks,

institutions organized under the laws of

foreign countries which own or control

foreign banks, or banks organized under

the laws of the United States, the States of

the United States, or the District of Co-

lumbia, the controlling interests in which

are owned by any such foreign banks or

institutions, may, with the prior approval

of the Board of Governors of the Federal

Reserve System and upon such terms and

conditions and subject to such rules and

regulations as the Board of Governors of

the Federal Reserve System may pre-

scribe, own and hold 50 per centum or

more of the shares of the capital stock of

any corporation organized under this

subchapter, and any such corporation

shall be subject to the same provisions of

law as any other corporation organized

under this subchapter, and the terms

"controls" and "controlling interest" shall

be construed consistently with the defini-

tion of "control" in section 2 of the Bank

Holding Company Act of 1956 [12

U.S.C. § 1841].  For the purposes of the

preceding sentence of this paragraph the

term "foreign bank" shall have the mean-

ing assigned to it in the International

Banking Act of 1978 [12 U.S.C § 3101 et

seq.].  Any company, other than a bank as

defined in section 2 of the Bank Holding

Company Act of 1956 [12 U.S.C. §

1841], that after March 5, 1987, directly

or indirectly acquires control of a corpo-

ration organized or operating under the

provisions of this subchapter or subchap-

ter 1 of this chapter shall be subject to the

provisions of the Bank Holding Company

Act of 1956 [12 U.S.C. §§ 1841 et seq.]

in the same manner and to the same ex-

tent that bank holding companies are

subject thereto, except that such company

shall not by reason of this paragraph be

deemed a bank holding company for the
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purpose of section 3 of the Bank Holding

Company Act of 1956 [12 U .S.C. §

1842].

§ 622. Forfeiture of rights and privi-

leges;  dissolution;  liability of

directors and officers

Should any corporation orga-

nized under this subchapter violate or fail

to comply with any of the provisions of

this subchapter, all of its rights, privi-

leges, and franchises derived herefrom

may thereby be forfeited.  Before any

such corporation shall be declared dis-

solved, or its rights, privileges, and fran-

chises forfeited, any noncompliance with

or violation of such laws shall, however,

be determined  and adjudged by a court of

the United States of competent jurisdic-

tion, in a suit brought for that purpose in

the district or  territory in which the home

office of such corporation is located,

which suit shall be brought by the United

States at the instance of the Board of

Governors of the Federal Reserve System

or the Attorney General.  Upon adjudica-

tion of such noncompliance or violation,

each director and officer who participated

in, or assented to , the illegal ac t or acts

shall be liable in his personal or individ-

ual capacity for all damages which the

said corporation shall have sustained in

consequence thereof.  No dissolution

shall take away or impair any remedy

against the corporation, its stockholders,

or officers for any liability or penalty

previously incurred.

§ 624. Appointment of receiver or

conservator

(a) In general

The Board may appoint a con-

servator or receiver for a corporation

organized under the provisions of this

subchapter to the same extent and in the

same manner as the Comptroller of the

Currency may appoint a conservator or

receiver for a national bank, and the

conservator or receiver for such corpora-

tion shall exercise the same powers, func-

tions, and duties, subject to the same

limitations, as a conservator or receiver

for a national bank.

(b) Equivalent authority

The Board shall have the same

authority with respect to any conservator

or receiver appointed for a corporation

organized under the provisions of this

subchapter under this section and any

such corporation as the Comptroller of

the Currency has with respect to a conser-

vator or receiver of a national bank and

the national bank for which a conservator

or receiver has been appointed.

(c) Title 11 petitions

The Board may direct the con-

servator or receiver of a corporation

organized under the provisions of this

subchapter to file a petition pursuant to

Title 11, in which case, T itle 11 shall

apply to the corporation in lieu of other-

wise applicable Federal or State insol-

vency law.

§ 628. Extension of corporate exis-

tence

Any corporation organized un-

der the provisions of this subchapter may

at any time within the two years next

previous to the date of the expiration of

its corporate existence, by a vote of the

shareholders owning two-thirds of its

stock, apply to the Board of Governors of

the Federal Reserve System for its ap-

proval to extend the period of its corpo-

rate existence for a term of not more than

twenty years, and upon certified approval

of the Board of Governors of the Federal

Reserve System such corporation shall

have its corporate existence for such

extended period unless sooner dissolved

by the act of the shareholders owning

two-thirds of its stock, or by an Act of
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Congress or unless its franchise becomes

forfeited by some violation of law.

§ 629. Conversion of banking corpo-

rations into federal corpora-

tions; procedure

Any bank or banking institution,

principally engaged in foreign business,

incorporated by special law of any State

or of the United States or organized under

the general laws of any State or of the

United States and having an unimpaired

capital sufficient to entitle it to become a

corporation under the provisions of this

subchapter may, by the vote of the share-

holders owning not less than two-thirds of

the capital stock of such bank or banking

association, with the approval of the

Board of Governors of the Federal Re-

serve System, be converted into a Federal

corporation of the kind authorized by this

subchapter with any name approved by

the Board of Governors of the Federal

Reserve System: Provided, however, That

said conversion shall not be  in contraven-

tion of the State law.  In such case the

articles of association and organization

certificate may be executed by a majority

of the directors of the bank or banking

institution, and the certificate shall de-

clare that the owners of at least two-thirds

of the capital stock have authorized the

directors to make such certificate and to

change or convert the bank or banking

institution into a Federal corporation.  A

majority of the directors, after executing

the articles of association and the organi-

zation certificate, shall have power to

execute all other papers and  to do what-

ever may be required to make its organi-

zation perfect and complete as a Federal

corporation.  The shares of any such

corporation may continue to be for the

same amount each as they were before the

conversion, and the directors may con-

tinue to be directors of the corporation

until others are elected or appointed in

accordance with the provisions of this

subchapter.  When the Board of Gover-

nors of the Federal Reserve System has

given to such corporation a certificate

that the provisions of this subchapter have

been complied with, such corporation and

all its stockholders, officers, and employ-

ees, shall have the same powers and privi-

leges, and shall be subject to the same

duties, liabilities, and  regulations, in all

respects, as shall have been prescribed by

this subchapter for corporations originally

organized hereunder.

§ 632. Jurisdiction of United States

courts;  disposition by banks

of foreign owned property

Notwithstanding any other pro-

vision of law, all suits of a civil nature at

common law or in equity to which any

corporation organized under the laws of

the United States shall be a party, arising

out of transactions involving international

or foreign banking, or banking in a de-

pendency or insular possession of the

United States, or out of other interna-

tional or foreign financial operations,

either directly or through the agency,

ownership, or control of branches or local

institutions in dependencies or insular

possessions of the United States or in

foreign countries, shall be deemed to

arise under the laws of the United States,

and the district courts of the United States

shall have original jurisdiction of all such

suits;  and any defendant in any such suit

may, at any time before the trial thereof,

remove such suits from a State court into

the district court of the United States for

the proper district by following the proce-

dure for the removal of causes otherwise

provided by law.  Such removal shall not

cause undue delay in the trial of such case

and a case so removed shall have a place

on the calendar of the United States court

to which it is removed relative to that

which it held on the State court from
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which it was removed.

Notwithstanding any other pro-

vision of law, all suits of a civil nature at

common law or in equity to which any

Federal Reserve bank shall be a party

shall be deemed to arise under the laws of

the United Sta tes, and the district courts

of the United States shall have original

jurisdiction of all such suits;  and any

Federal Reserve bank which is a defen-

dant in any such suit may, at any time

before the trial thereof, remove such suit

from a State court into the district court

of the United States for the proper district

by following the procedure for the re-

moval of causes otherwise provided by

law.  No attachment or execution shall be

issued against any Federal Reserve bank

or its property before final judgment in

any suit, action, or proceeding in any

State, county, municipal, or United States

court.

Whenever (1) any Federal Re-

serve bank has received any property

from or for the account of a foreign state

which is recognized by the Government

of the United States, or from or for the

account of a central bank of any such

foreign state, and holds such property in

the name of such foreign state or such

central bank;  (2) a representative of such

foreign state who is recognized by the

Secretary of State as being the accredited

representative of such foreign state to the

Government of the United States has

certified to the Secretary of State the

name of a person as having authority to

receive, control, or dispose of such prop-

erty;  and (3) the authority of such person

to act with respect to such property is

accepted and recognized by the Secretary

of State, and so certified by the Secretary

of State  to the Federal Reserve bank, the

payment, transfer, delivery, or other dis-

posal of such property by such Federal

Reserve bank to or upon the order of such

person shall be conclusively presumed to

be lawful and shall constitute a complete

discharge and release of any liability of

the Federal Reserve bank for or with

respect to such property.

Whenever (1) any insured bank

has received any property from or for the

account of a foreign state which is recog-

nized by the Government of the United

States, or from or for the account of a

central bank of any such foreign state,

and holds such property in the name of

such foreign state or such central bank;

(2) a representative of such foreign state

who is recognized by the Secretary of

State as being the accredited representa-

tive of such foreign state to the Govern-

ment of the United States has certified to

the Secretary of State the name of a per-

son as having authority to receive, con-

trol, or dispose of such property;  and (3)

the authority of such person to act with

respect to such property is accepted and

recognized by the Secretary of State, and

so certified by the Secretary of State to

such insured bank, the payment, transfer,

delivery, or other disposal of such prop-

erty by such bank to or upon the order of

such person shall be conclusively pre-

sumed to be lawful and shall constitute a

complete discharge and release of any

liability of such bank for or with respect

to such property.  Any suit or other legal

proceeding against any insured bank or

any officer, director, or employee thereof,

arising out of the receipt, possession, or

disposition of any such property shall be

deemed to arise under the laws of the

United States and the district courts of the

United States shall have exclusive juris-

diction thereof, regardless of the amount

involved;  and any such bank or any

officer, director, or employee thereof

which is a defendant in any such suit may,

at any time before trial thereof, remove

such suit from a State court into the dis-

trict court of the United States for the

proper district by following the procedure

for the removal of causes otherwise pro-

vided  by law. . . .
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For the purposes of this section,

(1) the term "property" includes gold,

silver, currency, credits, deposits, securi-

ties, choses in action, and any other form

of property, the proceeds thereof, and any

right, title, or interest therein;  (2) the

term "foreign state" includes any foreign

government or any department, district,

province, county, possession, or other

similar governmental organization or

subdivision of a foreign government, and

any agency or instrumentality of any such

foreign government or of any such orga-

nization or subdivision;  (3) the term

"central bank" includes any foreign bank

or banker authorized to perform any one

or more of the functions of a central bank;

(4) the term "person" includes any indi-

vidual, or any corporation, partnership,

association, or other similar organization;

and (5) the term "insured bank" shall

have the meaning given to it in section

12B  of this Act.

§ 633. Potential liability on foreign

69 

accounts

(a) Exceptions from repayment

requirement

A member bank shall not be

required to repay any deposit made at a

foreign branch of the bank if the branch

cannot repay the deposit due to  --

(1) an act of war, insurrection, or

civil strife;  or

(2) an action by a foreign gov-

ernment or instrumentality (whether de

jure or de facto) in the country in which

the branch is located;

unless the member bank has expressly

agreed in writing to repay the deposit

under those circumstances.

(b) Regulations

The Board and the Comptroller

of the Currency may jointly prescribe

such regulations as they deem necessary

to implement this section.

Chapter 16 -- Federal Deposit Insurance Corporation

§1811. Federal Deposit Insurance

Corporation

(a) Establishment of Corporation

There is hereby established a

Federal Deposit Insurance Corporation

(hereinafter referred to as the "Corpora-

tion") which shall insure, as hereinafter

provided, the deposits of all banks and

savings associations which are entitled to

the benefits of insurance under this chap-

ter, and which shall have the powers

hereinafter granted. . . .

§1813. Definitions

As used in this chapter--

(a) Definitions of bank and

related terms

(1) Bank

The term "bank"--

(A) means any national bank and

State bank and any Federal branch and

insured  branch; 

(B) includes any former savings

association that--

(i) has converted from a savings

association charter;  and

(ii) is a Deposit Insurance Fund

member.

(2) State bank

The term "State bank" means

any bank, banking association, trust com-

pany, savings bank, industrial bank (or

similar depository institution which the

Board of Directors finds to be operating

substantially in the same manner as an

industrial bank), or other banking institu-

tion which--

(A) is engaged in the business of
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receiving deposits, other than trust funds

(as defined in this section);  and

(B) is incorporated under the

laws of any State or which is operating

under the Code of Law for the District of

Columbia, including any cooperative

bank or other unincorporated bank the

deposits of which were insured by the

Corporation on the day before August 9,

1989.

(3) State

The term "State" means any

State of the United States, the District of

Columbia, any territory of the United

States, Puerto Rico, Guam, American

Samoa, the Trust Territory of the Pacific

Islands, the Virgin Islands, and the North-

ern Mariana Islands.

(b) Definition of savings associ-

ations and related terms

(1) Savings association

The term "savings association"

means--

(A) any Federal savings associa-

tion;

(B) any State savings associa-

tion;  and

(C) any corporation (other than

a bank) that the Board of Directors and

the Comptroller of the Currency jointly

determine to be operating in substantially

the same manner as a savings association.

(2) Federal savings association

The term "Federal savings asso-

ciation" means any Federal savings asso-

ciation or Federal savings bank which is

chartered under section 1464 of this title.

(3) State savings association

The term "State savings associa-

tion" means--

(A) any building and loan asso-

ciation, savings and loan association, or

homestead association;  or

(B) any cooperative bank (other

than a cooperative bank which is a State

bank as defined in subsection (a)(2) of

this section),

which is organized and operating accord-

ing to the laws of the State (as defined in

subsection (a)(3) of this section) in which

it is chartered or organized.

(c) Definitions relating to depos-

itory institutions

(1) Depository institution

The term "depository institution"

means any bank or savings association.

(2) Insured depository institution

The term "insured depository

institution" means any bank or savings

association the deposits of which are

insured by the Corporation pursuant to

this chapter.

(3) Institutions included for

certain purposes

The term "insured depository

institution" includes any uninsured branch

or agency of a foreign bank or a commer-

cial lending company owned or con-

trolled by a foreign bank for purposes of

section 1818 of this title. 

(4) Federal depository institution

The term "Federal depository

institution" means any national bank, any

Federal savings association, and any

Federal branch.

(5) State depository institution

The term "State depository insti-

tution" means any State bank, any State

savings association, and any insured

branch which is not a Federal branch.

(d) Definitions relating to mem-

ber banks

(1) National member bank

The term "national member

bank" means any national bank which is

a member of the Federal Reserve System.

(2) State member bank

The term "State member bank"

means any State bank which is a member

of the Federal Reserve System.

(e) Definitions relating to non-

member banks

(1) National nonmember bank

The term "national nonmember

bank" means any national bank which--

(A) is located in any territory of
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the United States, Puerto Rico, Guam,

American Samoa, the Virgin Islands, or

the Northern Mariana Islands;  and

(B) is not a member of the Fed-

eral Reserve Sustem.

(2) State nonmember bank

The term "State nonmember

bank" means any State bank which is not

a member of the Federal Reserve System.

(f) Mutual savings bank

The term "mutual savings bank"

means a bank without capital stock trans-

acting a savings bank business, the net

earnings of which inure wholly to the

benefit of its depositors after payment of

obligations for any advances by its orga-

nizers.

(g) Savings bank

The term "savings bank" means

a bank (including a mutual savings bank)

which transacts its ordinary banking

business strictly as a savings bank under

State laws imposing special requirements

on such banks governing the manner of

investing their funds and of conducting

their business.

(h) Insured bank

The term "insured bank" means

any bank (including a foreign bank hav-

ing an insured branch) the deposits of

which are insured in accordance with the

provisions of this chapter;  and the term

"noninsured bank" means any bank the

deposits of which are not so insured.

(i) New depository institution

and bridge depository institution defined

(1) New depository institution

The term “new depository insti-

tution” means a new national bank or

Federal savings association, other than a

bridge depository institution, organized

by the Corporation in accordance with

section 1821(m) of this title.

(2) Bridge depository institution

The term “bridge depository in-

stitution” means a new national bank or

Federal savings association organized by

the Corporation in accordance with sec-

tion 1821(n) of this title.

(j) Receiver

The term "receiver"  includes a

receiver, liquidating agent, conservator,

commission, person, or other agency

charged by law with the duty of winding

up the affairs of a bank or savings associ-

ation or of a branch of a foreign bank.

(k) Board of Directors

The term "Board of Directors"

means the Board of Directors of the Cor-

poration.

(l) Deposit

The term "deposit" means--

(1) the unpaid balance of money

or its equivalent received or held by a

bank or savings association in the usual

course of business and for which it has

given or is obligated to give credit, either

conditionally or unconditionally, to a

commercial, checking, savings, time, or

thrift account, or which is evidenced by

its certificate of deposit, thrift certificate,

investment certificate, certificate of in-

debtedness, or other similar name, or a

check or draft drawn against a deposit

account and certified by the bank or sav-

ings association, or a letter of credit or a

traveler 's check on which the bank or

savings association is primarily liable:

Provided, That, without limiting the

generality of the term "money or its equi-

valent", any such account or instrument

must be regarded as evidencing the re-

ceipt of the equivalent of money when

credited or issued in exchange for checks

or drafts or for a promissory note upon

which the person obtaining any such

credit or instrument is primarily or sec-

ondarily liable, or for a charge against a

deposit account, or in settlement of

checks, drafts, or other instruments for-

warded to such bank or savings associa-

tion for collection.

(2) trust funds as defined in this

chapter received or held by such bank or

savings association, whether held in the

trust department or held or deposited in
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any other department of such bank or

savings association.

(3) money received or held by a

bank or savings association, or the credit

given for money or its equivalent re-

ceived or held by a bank or savings asso-

ciation, in the usual course of business for

a special or specific purpose, regardless

of the legal relationship thereby estab-

lished, including without being limited to,

escrow funds, funds held as security for

an obligation due to the bank or savings

association or others (including funds

held as dealers reserves) or for securities

loaned by the bank or savings association,

funds deposited by a debtor to meet ma-

turing obligations, funds deposited as

advance payment on subscriptions to

United States Government securities,

funds held for distribution or purchase of

securities, funds held to meet its accep-

tances or letters of cred it, and withheld

taxes: Provided, That there shall not be

included funds which are received by the

bank or savings association for immediate

application to the reduction of an indebt-

edness to the receiving bank or savings

association, or under condition that the

receipt thereof immediately reduces or

extinguishes such an indebtedness.

(4) outstanding draft (including

advice or authorization to charge a bank's

or a savings association's balance in an-

other bank or savings association), cash-

ier's check, money order, or other  offi-

cer's check issued in the usual course of

business for any purpose, including with-

out being limited to those issued in pay-

ment for services, dividends, or pur-

chases, and

(5) such other ob ligations of a

bank or savings association as the Board

of Directors, after consultation with the

Comptroller of the Currency, and the

Board of Governors of the Federal Re-

serve System, shall find and prescribe by

regulation to be deposit liabilities by

general usage, except that the following

shall not be a deposit for any of the pur-

poses of this chapter or be included as

part of the total deposits or of an insured

deposit:

(A) any obligation of a deposi-

tory institution which is carried on the

books and records of an office of such

bank or savings association located out-

side of any State, unless --

(i) such obligation would be a

deposit if it were carried on the books and

records of the depository institution, and

would be payable at, an office located in

any State;  and

(ii) the contract evidencing the

obligation provides by express terms, and

not by implication, for payment at an

office of the depository institution located

in any State;

(B) any international banking

facility deposit, including an international

banking facility time deposit, as such

term is from time to time defined by the

Board of Governors of the Federal Re-

serve System in regulation D or any suc-

cessor regulation issued by the Board of

Governors of the Federal Reserve Sys-

tem;  and

(C) any liability of an insured

depository institution that arises under an

annuity contract, the income of which is

tax deferred under section 72 of Title 26.

(m) Insured deposit

(1) In general

Subject to paragraph (2), the

term "insured deposit" means the net

amount due to any depositor for deposits

in an insured depository institution as

determined under sections 1817(i) and

1821(a) of this title.

(2) In the case  of any deposit in

a branch of a foreign bank, the term "in-

sured deposit" means an insured deposit

as defined in paragraph (1) of this subsec-

tion which--

(A) is payable in the United

States to--

(i) an individual who is a citizen

Copyright © 2018 Michael P. Malloy. All rights reserved.



   12 USC 1813 73

or resident of the United States,

(ii) a partnership, corporation,

trust, or other legally cognizable  entity

created under the laws of the United

States or any State and having its princi-

pal place of business within the United

States or any State, or

(iii) an individual, partnership,

corporation, trust, or other legally cogni-

zable entity which is determined by the

Board of Directors in accordance with its

regulations to have such business or fi-

nancial relationships in the United States

as to make the insurance of such deposit

consistent with the purposes of this chap-

ter; and

(B) meets any other criteria pre-

scribed by the Board of Directors by

regulation as necessary or appropriate in

its judgment to carry out the purposes of

this chapter or to facilitate the administra-

tion thereof.

(3) Uninsured deposits

The term "uninsured deposit"

means the amount of any deposit of any

depositor at any insured depository insti-

tution in excess of the amount of the

insured deposits of such depositor (if any)

at such depository institution.

(4) Preferred deposits

The term "preferred deposits"

means deposits of any public unit (as

defined in paragraph (1)) at any insured

depository institution which are secured

or collateralized as required under State

law. . . .

(o) Domestic branch

The term "domestic branch"

includes any branch bank, branch office,

branch agency, additional office, or any

branch place of business located in any

State of the United States or in any Terri-

tory of the United States, Puerto Rico,

Guam, American Samoa, the Trust Terri-

tory of the Pacific Islands, or the Virgin

Islands at which deposits are received or

checks paid or money lent.  The term

"domestic branch"  does not include an

automated teller machine or a remote

service unit.  The term "foreign branch"

means any office or place of business

located outside the United States, its

territories, Puerto Rico, Guam, American

Samoa, the Trust Territory of the Pacific

Islands, or the Virgin Islands, at which

banking operations are  conducted. . . .

(q) Appropriate Federal banking

agency

The term "appropriate Federal

banking agency" means--

(1) the Office of the Comptroller

of the Currency, in the case of--

(A) any national banking associ-

ation;

(B) any Federal branch or agen-

cy of a foreign bank; and

(C) any Federal savings associa-

tion;

(2) the Federal Deposit Insur-

ance Corporation, in the case  of--

(A) any State nonmember in-

sured bank;

(B) any foreign bank having an

insured branch; and

(C) any State savings associa-

tion;

(3) the Board of Governors of

the Federal Reserve System, in the case

of--

(A) any State member bank;

(B) any branch or agency of a

foreign bank with respect to any provi-

sion of the Federal Reserve Act which is

made applicable under the International

Banking Act of 1978;

(C) any foreign bank which does

not operate an insured branch;

(D) any agency or commercial

lending company other than a Federal

agency;

(E) supervisory or regulatory

proceedings arising from the authority

given to the Board of Governors under

section 7(c)(1) of the International Bank-

ing Act of 1978, including such proceed-

ings under the Financial Institutions Su-
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pervisory Act of 1966;

(F) any bank holding company

and any subsidiary (other than a deposi-

tory institution) of a bank holding com-

pany; and

(G) any savings and loan holding

company and any subsidiary (other than a

depository institution) of a savings and

loan holding company.

Under the rule set forth in this subsection,

more than one agency may be an appro-

priate Federal banking agency with re-

spect to any given institution. . . .

(s) Definitions relating to foreign

banks and branches

(1) Foreign bank

The term "foreign bank" has the

meaning given to such term by section

1(b)(7) of the International Banking Act

of 1978 [12  U.S.C. § 3101(7)].

(2) Federal branch

The term "Federal branch" has

the meaning given to such term by section

1(b)(6) of the International Banking Act

of 1978 [12  U.S.C. § 3101(6)].

(3) Insured branch

The term "insured branch"

means any branch (as defined in section

1(b)(3) of the International Banking Act

of 1978 [12 U.S.C. § 3101(3)]) of a for-

eign bank any deposits in which are in-

sured pursuant to this chapter. . . .

(u) Institution-affiliated party

The term "institution-affiliated

party"  means--

(1) any director, officer, em-

ployee, or controlling stockholder (other

than a bank holding company or savings

and loan holding company) of, or agent

for, an insured depository institution;

(2) any other person who has

fi led or is  required to f ile  a

change-in-control notice with the appro-

priate Federal banking agency under

section 1817(j) of this title;

(3) any shareholder (other than a

bank holding company or savings and

loan holding company), consultant, joint

venture partner, and any other person as

determined by the appropriate Federal

banking agency (by regulation or

case-by-case) who participates in the

conduct of the affairs of an insured de-

pository institution; and

(4) any independent contractor

(including any attorney, appraiser, or

accountant) who knowingly or recklessly

participates in--

(A) any violation of any law or

regulation;

(B) any breach of fiduciary duty;

or

(C) any unsafe or unsound prac-

tice,

which caused or is likely to cause more

than a minimal financial loss to, or a

significant adverse effect on, the insured

depository institution. . . .

(w) Definitions relating to affili-

ates of depository institutions

(1) Depository institution hold-

ing company

The term "depository institution

holding company" means a bank holding

company or a savings and loan holding

company.

(2) Bank holding company

The term "bank holding com-

pany" has the meaning given to such term

in section 1841 of this title.

(3) Savings and loan holding

company

The term "savings and loan

holding company" has the meaning given

to such term in section 1467a of this title.

(4) Subsidiary

The term "subsidiary"--

(A) means any company which

is owned or controlled directly or indi-

rectly by another company;  and

(B) includes any service corpo-

ration owned in whole or in part by an

insured depository institution or any

subsidiary of such a service corporation.

(5) Control

The term "control" has the
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meaning given to such term in section

1841 of this title.

(6) Affiliate

The term "affiliate" has the

meaning given to such term in section

1841(k) of this title.

(7) Company

The term "company" has the

same meaning as in section 1841(b) of

this title.

(x) Definitions relating to default

(1) Default

The term "default" means, with

respect to an insured depository institu-

tion, any adjudication or other official

determination by any court of competent

jurisdiction, the appropriate Federal

banking agency, or other public authority

pursuant to which a conservator, receiver,

or other legal custodian is appointed for

an insured depository institution or, in the

case of a foreign bank having an insured

branch, for such branch.

(2) In danger of default

The term "in danger of default"

means an insured depository institution

with respect to which (or in the case of a

foreign bank having an insured branch,

with respect to such insured branch) the

appropriate Federal banking agency or

State chartering authority has advised the

Corporation (or, if the appropriate Fed-

eral banking agency is the Corporation,

the Corporation has determined) that--

(A) in the opinion of such agen-

cy or authority--

(i) the depository institution or

insured branch is not likely to be able to

meet the demands of the institution's or

branch's depositors or pay the institution's

or branch's obligations in the normal

course of business;  and

(ii) there is no reasonable pros-

pect that the depository institution or

insured branch will be able to meet such

demands or pay such obligations without

Federal assistance;  or

(B) in the opinion of such agen-

cy or authority--

(i) the depository institution or

insured branch has incurred or is likely to

incur losses that will deplete all or sub-

stantially all of its capital; and

(ii) there is no reasonable pros-

pect that the capital of the depository

institution or insured branch will be re-

plenished without Federal assistance. . . .

§1814. Insured depository institutions

(a) Continuation of insurance

(1) Banks

Each bank, which is an insured

depository institution on September 21,

1950, shall be and continue to be, without

application or approval, an insured depos-

itory institution and shall be subject to the

provisions of this chapter.

(2) Savings associations

Each savings association the ac-

counts of which were insured by the

Federal Savings and Loan Insurance

Corporation on the day before August

9,1989, shall be, without application or

approval, an insured depository institu-

tion.

(b) Continuation of insurance

upon becoming a member bank

In the case  of an insured bank

which is admitted to membership in the

Federal Reserve System or an insured

State bank which is converted into a

national member bank, the bank shall

continue as an insured bank.

(c) Continuation of insurance

after conversion

Subject to section 1815(d) of

this title and section 5(i)(5) of the Home

Owners" Loan Act [12 U .S.C. §

1464(i)(5)]--

(1) any State depository institu-

tion which results from the conversion of

any insured Federal depository institu-

tion;  and

(2) any Federal depository insti-

tution which results from the conversion
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of any insured State or Federal depository

institution,

shall continue as an insured depository

institution.

(d) Continuation of insurance

after merger or consolidation

Any State depository institution

or any Federal depository institution

which results from the merger or consoli-

dation of insured depository institutions,

or from the merger or consolidation of a

noninsured depository institution with an

insured depository institution, shall con-

tinue as an insured depository institution.

§1815. Deposit insurance

(a) Application to Corporation

required

(1) In general

Except as provided in para-

graphs (2) and (3), any depository institu-

tion which is engaged in the business of

receiving deposits other than trust funds

(as defined in section 1813(p) of this

title), upon application to and examina-

tion by the Corporation and approval by

the Board of Directors, may become an

insured  depository institution. . . .

(3) Application and approval not

required in cases of continued insurance

Paragraph (1) shall not apply in

the case of any depository institution

whose insured status is continued pursu-

ant to section 1814  of this title. . . .

§1816. Factors to be considered

The factors that are required,

under section 1814 of this title, to be

considered in connection with, and enu-

merated in, any certificate issued pursuant

to section 1814 of this title and that are

required, under section 1815 of this title,

to be considered by the Board of Direc-

tors in connection with any determination

by such Board pursuant to section 1815

of this title are the following:

(1) The financial history and

condition of the depository institution.

(2) The adequacy of the deposi-

tory institution's capital structure.

(3) The future earnings pros-

pects of the depository institution.

(4) The general character and

fitness of the management of the deposi-

tory institution.

(5) The risk presented by such

depository institution to the Deposit

Insurance Fund.

(6) The convenience and needs

of the community to be served by such

depository institution.

(7) Whether the depository

institution's corporate powers are consis-

tent with the purposes of this chapter.

§1817. Assessments

. . .

(b) Assessments

(1) Risk-based assessment sys-

tem

(A) Risk-based assessment sys-

tem required

The Board of Directors shall, by

regulation, establish a risk-based assess-

ment system for insured depository insti-

tutions. . . .

(C) Risk-based assessment sys-

tem defined

For purposes of this paragraph,

the term "risk-based assessment system"

means a system for calculating a deposi-

tory institution's semiannual assessment

based on--

(i) the probability that the De-

posit Insurance Fund will incur a loss

with respect to the institution, taking into

consideration the risks attributable to--

(I) different categories and con-

centrations of assets;

(II) different categories and

concentrations of liabilities, both insured

and uninsured, contingent and noncontin-

gent;  and

(III) any other factors the Corpo-
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ration determines are  relevant to assess-

ing such probability;

(ii) the likely amount of any such

loss;  and

(iii) the revenue needs of the

Deposit Insurance Fund.

(D) Separate assessment systems

The Board of Directors may

establish separate risk-based assessment

systems for large and small members of

the Deposit Insurance Fund.

(E) INFORMATION CON-

CERNING RISK OF LOSS AND ECO-

NOMIC CONDIT ION S.–

(i) SOURCES OF INFORMA-

TION.--For purposes of determining risk

of losses at insured depository institutions

and economic conditions generally affect-

ing depository institutions, the Corpora-

tion shall collect information, as appro-

priate, from all sources the Board of

Directors considers appropriate, including

reports of condition, inspection reports,

and other information from all Federal

banking agencies, any information avail-

able from State bank supervisors, State

insurance and securities regulators, the

Securities and Exchange Commission

(including information described in sec-

tion 35), the Secretary of the Treasury,

the Commodity Futures Trading Commis-

sion, the Farm Credit Administration, the

Federal Trade Commission, any Federal

reserve bank or Federal home loan bank,

and other regulators of financial institu-

tions, and any information available from

private economic, credit, or business

analysts.

(ii) CONSULTATION WITH

FEDERAL BANKIN G AGENCIES.--

(I) IN GENERAL.--Except as

provided in subclause (II), in assessing

the risk of loss to the Deposit Insurance

Fund with respect to any insured deposi-

tory institution, the Corporation shall

consult with the appropriate Federal

banking agency of such institution.

(II) TREATMENT ON AG-

GREGATE BASIS.--In the case of in-

sured depository institutions that are well

capitalized (as defined in section 38) and,

in the most recent examination, were

found to be well managed, the consulta-

tion under subclause (I) concerning the

assessment of the risk of loss posed by

such institutions may be made on an

aggregate basis.

(iii) RULE OF CONSTRUC-

TION.--No provision of this paragraph

shall be construed as providing any new

authority for the Corporation to require

submission of information by insured

depository institutions to the Corporation,

except as provided in section 7(a)(2)(B).

(F) MODIFICATIONS TO THE

RISK-BASED ASSESSMENT SYSTEM

ALLOWED ONLY AFTER NOTICE

AND COMMENT.--In revising or modi-

fying the risk-based assessment system at

any time after the date of the enactment of

the Federal Deposit Insurance Reform

Act of 2005, the Board of Directors may

implement such revisions or modification

in final form only after notice and oppor-

tunity for comment. . . .

(j) Change in control of insured

depository institutions

(1) No person, acting directly or

indirectly or through or in concert with

one or more o ther persons, shall acquire

control of any insured depository institu-

tion through a purchase, assignment,

transfer, pledge, or other disposition of

voting stock of such insured depository

institution unless the appropriate Federal

banking agency has been given sixty days'

prior written notice of such proposed

acquisition and within that time period

the agency has not issued a notice disap-

proving the proposed acquisition or, in

the discretion of the agency, extending for

an additional 30 days the period during

which such a disapproval may issue.  The

period for disapproval under the preced-

ing sentence may be extended not to

exceed 2 additional times for not more
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than 45 days each time if --

(A) the agency determines that

any acquiring party has not furnished  all

the  information required under paragraph

(6);

(B) in the agency's judgment,

any material information submitted is

substantially inaccurate;

(C) the agency has been unable

to complete the investigation of an ac-

quiring party under paragraph (2)(B)

because of any delay caused by, or the

inadequate cooperation of, such acquiring

party;  or

(D) the agency determines that

additional time is needed–

(i) to investigate and determine

that no acquiring party has a record of

failing to comply with the requirements of

subchapter II of chapter 53 of Title 31; or

(ii) to analyze the safety and

soundness of any plans or proposals de-

scribed in paragraph (6)(E) or the future

prospects of the institution. 

An acquisition may be made prior to

expiration of the disapproval period if the

agency issues written notice of its intent

not to disapprove the action.

(2)(A) Notice to State agency

Upon receiving any notice under

this subsection, the appropriate Federal

banking agency shall forward a copy

thereof to the appropriate State  deposi-

tory institution supervisory agency if the

depository institution the voting shares of

which are sought to be acquired is a State

depository institution, and shall allow

thirty days within which the views and

recommendations of such State deposi-

tory institution supervisory agency may

be submitted.  The appropriate Federal

banking agency shall give due consider-

ation to the views and recommendations

of such State agency in determining whe-

ther to disapprove any proposed acquisi-

tion.  Notwithstanding the provisions of

this paragraph, if the appropriate Federal

banking agency determines that it must

act immediately upon any notice of a

proposed acquisition in order to prevent

the probable default of the depository

institution involved in the proposed ac-

quisition, such Federal banking agency

may dispense with the requirements of

this paragraph or, if a copy of the notice

is forwarded  to the State depository insti-

tution supervisory agency, such Federal

banking agency may request that the

views and recommendations of such State

depository institution supervisory agency

be submitted immediately in any form or

by any means acceptable to such Federal

banking agency.

(B) Investigation of principals

required

Upon receiving any notice under

this subsection, the appropriate Federal

banking agency shall --

(i) conduct an investigation of

the competence, experience, integrity,

and financial ability of each person

named in a notice of a proposed acquisi-

tion as a person by whom or for whom

such acquisition is to be made;  and

(ii) make an independent deter-

mination of the accuracy and complete-

ness of  any information described in

paragraph (6) with respect to such person.

(C) Report

The appropriate Federal banking

agency shall prepare a written report of

any investigation under subparagraph (B)

which shall contain, at a minimum, a

summary of the results of such investiga-

tion.  The agency shall retain such written

report as a record of the agency.

(D) Public comment

Upon receiving notice of a pro-

posed acquisition, the appropriate Federal

banking agency shall, unless such agency

determines that an emergency exists,

within a reasonable period of time --

(i) publish the name of the in-

sured depository institution proposed to

be  acquired and the name of each person

identified in such notice as a person by
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whom or for whom such acquisition is to

be made;  and

(ii) solicit public comment on

such proposed acquisition, particularly

from persons in the geographic area

where the bank proposed to be acquired

is located, before final consideration of

such notice by the agency,

unless the agency determines in writing

that such disclosure or solicitation would

seriously threaten the safety or soundness

of such bank.

(3) Within three days after its

decision to disapprove any proposed

acquisition, the appropriate Federal bank-

ing agency shall notify the acquiring party

in writing of the disapproval.  Such notice

shall provide a statement of the basis for

the disapproval.

(4) Within ten days of receipt of

such notice of disapproval, the acquiring

party may request an agency hearing on

the proposed acquisition.  In such hearing

all issues shall be determined on the

record pursuant to section 554 of Title 5.

The length of the hearing shall be deter-

mined by the appropriate Federal banking

agency.  At the conclusion thereof, the

appropriate Federal banking agency shall

by order approve or disapprove the pro-

posed acquisition on the basis of the

record made at such hearing.

(5) Any person whose proposed

acquisition is disapproved after agency

hearings under this subsection may obtain

review by the United States court of ap-

peals for the circuit in which the home

office of the bank to be acquired is lo-

cated, or the U nited States Court of Ap-

peals for the District of Columbia Circuit,

by filing a notice of appeal in such court

within ten days from the date of such

order, and simultaneously sending a copy

of such notice by registered or certified

mail to the appropriate Federal banking

agency.  The appropriate Federal banking

agency shall promptly certify and  file in

such court the record upon which the

disapproval was based.  The findings of

the appropriate Federal banking agency

shall be set aside if found to be arbitrary

or capricious or if found to violate proce-

dures established by this subsection.

(6) Except as otherwise provided

by regulation of the appropriate Federal

banking agency, a notice filed pursuant to

this subsection shall contain the following

information:

(A) The identity, personal his-

tory, business background and experience

of  each person by whom or on whose

behalf the acquisition is to be made,

including his material business activities

and affiliations during the past five years,

and a description of any material pending

legal or administrative proceedings in

which he is a party and any criminal

indictment or conviction of such person

by a State or Federal court.

(B) A statement of the assets and

liabilities of each person by whom or on

whose behalf the acquisition is to be

made, as of the end of the fiscal year for

each of the five fiscal years immediately

preceding the date of the notice, together

with related statements of income and

source and application of funds for each

of the fiscal years then concluded, all

prepared in accordance with generally

accepted accounting principles consis-

tently applied, and an interim statement of

the assets and liabilities for each such

person, together with related statements

of income and source and application of

funds, as of a date not more  than ninety

days prior to the date of the filing of the

notice.

(C) The terms and conditions of

the proposed acquisition and the manner

in which the acquisition is to be made.

(D) The identity, source and

amount of the funds or other consider-

ation used or to be used in making the

acquisition, and if any part of these funds

or other consideration has been or is to be

borrowed or otherwise obtained for the
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purpose of making the acquisition, a

description of the transaction, the names

of the parties, and any arrangements,

agreements, or understandings with such

persons.

(E) Any plans or proposals

which any acquiring party making the

acquisition may have to liquidate the

bank, to sell its assets or merge it with

any company or to make any other major

change in its business or corporate struc-

ture or  management.

(F) The identification of any

person employed, retained , or to be com-

pensated by the acquiring party, or by any

person on his behalf, to make solicitations

or recommendations to stockholders for

the purpose of assisting in the acquisition,

and a brief description of the terms of

such employment, retainer, or arrange-

ment for compensation.

(G) Copies of all invitations or

tenders or advertisements making a tender

offer to stockholders for purchase of their

stock to be used in connection with the

proposed acquisition.

(H) Any additional relevant

information in such form as the appropri-

ate Federal banking agency may require

by regulation or by specific request in

connection with any particular notice.

(7) The appropriate Federal

banking agency may disapprove any

proposed acquisition if--

(A) the proposed acquisition of

control would result in a monopoly or

would be in furtherance of any combina-

tion or conspiracy to monopolize or to

attempt to monopolize the business of

banking in any part of the United States;

(B) the effect of the proposed

acquisition of control in any section of

the country may be substantially to lessen

competition or to tend to create a monop-

oly or the proposed acquisition of control

would in any other manner be in restraint

of trade, and the anticompetitive effects

of the proposed acquisition of control are

not clearly outweighed in the public inter-

est by the probable effect of the transac-

tion in meeting the convenience and

needs of the community to be served;

(C) either the financial condition

of any acquiring person or the future

prospects of the institution is such as

might jeopardize the financial stability of

the bank or prejudice the interests of the

depositors of the bank;

(D) the competence, experience,

or integrity of any acquiring person or of

any of the proposed management person-

nel indicates that it would not be in the

interest of the depositors of the bank, or

in the interest of the public to permit such

person to control the bank;

(E) any acquiring person ne-

glects, fails, or refuses to furnish the

appropriate  Federal banking agency all

the information required by the appropri-

ate Federal banking agency;  or

(F) the appropriate Federal

banking agency determines that the pro-

posed transaction would result in an ad-

verse effect on the Deposit Insurance

Fund.

(8) For the purposes of this

subsection, the term --

(A) "person" means an individ-

ual or a corporation, partnership, trust,

association, joint venture, pool, syndicate,

sole proprietorship, unincorporated

organization, or any other form of entity

not specifically listed herein;  and

(B) "control" means the power,

directly or indirectly, to direct the man-

agement or policies of an insured deposi-

tory institution or to vote 25 per centum

or more of any class of voting securities

of an insured depository institution. . . .

(12) Whenever such a change in

control occurs, each insured depository

institution shall report promptly to the

appropriate Federal banking agency any

changes or replacement of its chief execu-

tive officer or of any director occurring in

the next twelve-month period, including
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in its report a statement of the past and

current business and professional affilia-

tions of the new chief executive officer or

directors. . . .

(17) Exceptions

This subsection shall not apply

with respect to a transaction which is

subject to--

(A) section 1842 of this title;

(B) section 1828(c) of this title;

or

(C) section 1467a of this title.

(18) Applicability of change in

control provisions to other institutions

For purposes of this subsection,

the term "insured depository institution"

includes--

(A) any depository institution

holding company;  and 

(B) any other company which

controls an insured depository institution

and is not a depository institution holding

company. . . .

§1818. Termination of status as in-

sured depository institution

(a) Termination of insurance

(1) Voluntary termination

Any insured depository institu-

tion which is not--

(A) a national member bank;

(B) a State member bank;

(C) a Federal branch;

(D) a Federal savings associa-

tion;  or

(E) an insured branch which is

required to be insured under subsection

(a) or (b) of section 3104 of this title,

may terminate such depository institu-

tion's status as an insured depository

institution if such insured institution

provides written notice to the Corporation

of the institution's intent to terminate such

status not less than 90 days before the

effective date of such termination.

(2) Involuntary termination

(A) Notice to primary regulator

If the Board of Directors deter-

mines that--

(i) an insured depository institu-

tion or the directors or trustees of an

insured depository institution have en-

gaged or are engaging in unsafe or un-

sound practices in conducting the busi-

ness of the depository institution;

(ii) an insured depository institu-

tion is in an unsafe or unsound condition

to continue operations as an insured insti-

tution;  or

(iii) an insured depository insti-

tution or the directors or trustees of the

insured institution have violated any

applicable law, regulation, order, condi-

tion imposed in writing by the Corpora-

tion in connection with the approval of

any application or other request by the

insured depository institution, or written

agreement entered into between the in-

sured depository institution and the Cor-

poration,

the Board of Directors shall notify the

appropriate Federal banking agency with

respect to such institution (if other than

the Corporation) or the State banking

supervisor of such institution (if the Cor-

poration is the appropriate Federal bank-

ing agency) of the Board's determination

and the facts and circumstances on which

such determination is based for the pur-

pose of securing the correction of such

practice, condition, or violation. ...

(B) Notice of intention to termi-

nate insurance

If, after giving the notice re-

quired under subparagraph (A) with re-

spect to an insured depository institution,

the Board of Directors determines that

any unsafe or unsound practice or condi-

tion or any violation specified in such

notice requires the termination of the

insured status of the insured depository

institution, the Board shall--

(i) serve written notice to the

insured depository institution of the

Board's intention to terminate the insured
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status of the institution;

(ii) provide the insured deposi-

tory institution with a statement of the

charges on the basis of which the determi-

nation to terminate such institution's

insured status was made (or a copy of the

notice under subparagraph (A));  and

(iii) notify the insured depository

institution of the date (not less than 30

days after notice under this subparagraph)

and place for a hearing before the Board

of Directors (or any person designated by

the Board) with respect to the termination

of the institution's insured status.

(3) Hearing;  termination

If, on the basis of the evidence

presented at a hearing before the Board of

Directors (or any person designated by

the Board for such purpose), in which all

issues shall be determined on the record

pursuant to section 554 of Title 5 and the

written findings of the Board of Directors

(or such person) with respect to such

evidence (which shall be conclusive), the

Board of Directors finds that any unsafe

or unsound practice or condition or any

violation specified in the notice to an

insured depository institution under para-

graph (2)(B) or subsection (w) of this

section has been established, the Board of

Directors may issue an order terminating

the insured status of such depository

institution effective as of a date subse-

quent to such finding. . . .

(5) Judicial review

Any insured depository institu-

tion whose insured status has been termi-

nated by order of the Board of Directors

under this subsection shall have the right

of judicial review of such order only to

the same extent as provided for the re-

view of orders under subsection (h) of

this section.

(6) Publication of notice of

termination

The Corporation may publish

notice of such termination and the deposi-

tory institution shall give notice of such

termination to each of its depositors at his

last address of record on the books of the

depository institution, in such manner and

at such time as the B oard  of Directors

may find to be necessary and may order

for the protection of depositors.

(7) Temporary insurance of

deposits insured as of termination

After the termination of the

insured status of any depository institu-

tion under the provisions of this subsec-

tion, the insured deposits of each deposi-

tor in the depository institution on the

date of such termination, less all subse-

quent withdrawals from any deposits of

such depositor, shall continue for a period

of at least 6 months or up to 2 years,

within the discretion of the Board of

Directors, to be insured, and the  deposi-

tory institution shall continue to pay to

the Corporation assessments as in the

case of an insured depository institution

during such period.  No additions to any

such deposits and  no new deposits in such

depository institution made after the date

of such termination shall be insured by

the Corporation, and the depository insti-

tution shall not advertise or hold itself out

as having insured deposits unless in the

same connection it shall also  state with

equal prominence that such additions to

deposits and new deposits made after

such date are not so insured.  Such depos-

itory institution shall, in all other respects,

be subject to the duties and the period

obligations of an insured depository insti-

tution for the period referred to in the 1st

sentence from the date of such termina-

tion, and in the event that such depository

institution shall be closed on account of

inability to meet the demands of its de-

positors within such period, the Corpora-

tion shall have the same powers and

rights with respect to such depository

institution as in case of an insured deposi-

tory institution. . . .

(b) Cease-and-desist proceed-

ings
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(1) If, in the opinion of the ap-

propriate Federal banking agency, any

insured depository institution, depository

institution which has insured deposits, or

any institution-affiliated party is engaging

or has engaged, or the agency has reason-

able cause to believe that the depository

institution or any institution-affiliated

party is about to engage, in an unsafe or

unsound practice in conducting the busi-

ness of such depository institution, or  is

violating or has violated, or the agency

has reasonable cause to believe that the

depository institution or any institu-

tion-affiliated party is about to violate, a

law, rule, or regulation, or any condition

imposed in writing by a Federal banking

agency in connection with any action on

any application, notice, or other request

by the depository institution or institu-

tion-affiliated party, or any written agree-

ment entered into with the agency, the

appropriate Federal banking agency for

the depository institution agency may

issue and serve upon the depository insti-

tution or such party a notice of charges in

respect thereof.  The notice shall contain

a statement of the facts constituting the

alleged violation or violations or the

unsafe or unsound practice or practices,

and shall fix a time and place at which a

hearing will be held to determine whether

an order to cease and desist therefrom

should issue against the depository insti-

tution or the institution-affiliated party.

Such hearing shall be fixed for a date not

earlier than thirty days nor later than sixty

days after service of such notice unless an

earlier or a later date is set by the agency

at the request of any party so served.

Unless the party or parties so served shall

appear at the hearing personally or by a

duly authorized representative, they shall

be deemed to have consented to the issu-

ance of the cease-and-desist order.  In the

event of such consent, or if upon the

record made at any such hearing, the

agency shall find that any violation or

unsafe or unsound practice specified in

the notice of charges has been es-

tablished, the agency may issue and serve

upon the depository institution or the

institution-affiliated party an order to

cease and desist from any such violation

or practice.  Such order may, by provi-

sions which may be mandatory or other-

wise, require the depository institution or

its institution-affiliated parties to cease

and desist from the same, and, further, to

take affirmative action to correct the

conditions resulting from any such viola-

tion or practice. . . .

(3) This subsection, subsections

(c) through (s) and subsection (u) of this

section, and section 50 of this Act [12

U.S.C. § 1831aa] shall apply to any bank

holding company, and to any subsidiary

(other than a bank) of a bank holding

company, as those terms are defined in

the Bank Holding Company Act of 1956

[12 U.S.C. §§ 1841 et seq.], any savings

and loan holding company and any sub-

sidiary (other than a depository institu-

tion) of a savings and loan holding com-

pany (as such terms are defined in section

1467a of this title) and to any organiza-

tion organized and operated under section

25(a) of the Federal Reserve Act [12

U.S.C. §§ 611 et seq.] or operating under

section 25 of the Federal Reserve Act [12

U.S.C. §§ 601 et seq.], in the same man-

ner as they apply to a State member in-

sured depository institution.  Nothing in

this subsection or in subsection (c) of this

section shall authorize any Federal bank-

ing agency, other than the Board of Gov-

ernors of the Federal Reserve System, to

issue a notice of charges or cease-and-de-

sist order against a bank holding company

or any subsidiary thereof (other than a

bank or subsidiary of that bank) or

against a savings and loan holding com-

pany or any subsidiary thereof (other than

a depository institution or a subsidiary of

such depository institution).

(4) This subsection, subsections
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(c) through (s) and subsection (u) of this

section, and section 50 of this Act [12

U.S.C. § 1831aa] shall apply to any for-

eign bank or company to which subsec-

tion (a) of section 3106 of this title ap-

plies and to  any subsidiary (other than a

bank) of any such foreign bank or com-

pany in the same manner as they apply to

a bank holding company and any subsid-

iary thereof (other than a bank) under

paragraph (3) of this subsection.  For the

purposes of this paragraph, the term "sub-

sidiary"  shall have the meaning assigned

it in section 2 of the Bank Holding Com-

pany Act of 1956 [12 U.S.C. § 1841].

(5) This section shall apply, in

the same manner as it applies to any

insured depository institution for which

the appropriate Federal banking agency is

the Comptroller of the Currency, to any

national banking association chartered by

the Comptroller of the Currency, includ-

ing an uninsured association.

(6) Affirmative action to correct

conditions resulting from violations or

practices

The authority to issue an order

under this subsection and subsection (c)

of this section which requires an insured

depository institution or any institu-

tion-affiliated party to take affirmative

action to correct or remedy any condi-

tions resulting from any violation or

practice with respect to which such order

is issued includes the authority to require

such depository institution or such party

to--

(A) make restitution or provide

reimbursement, indemnification, or guar-

antee against loss if--

(i) such depository institution or

such party was unjustly enriched in con-

nection with such violation or practice;

or

(ii) the violation or practice

involved a reckless disregard for the law

or any applicable regulations or prior

order of the appropriate Federal banking

agency; 

(B) restrict the growth of the

institution;

(C) dispose of any loan or asset

involved;

(D) rescind agreements or con-

tracts;  and

(E) employ qualified officers or

employees (who may be subject to ap-

proval by the appropriate Federal banking

agency at the direction of such agency);

and

(F) take such other action as the

banking agency determines to be appro-

priate.

(7) Authority to limit activities

The authority to issue an order

under this subsection or subsection (c) of

this section includes the authority to place

limitations on the activities or functions

of an insured depository institution or any

institution-affiliated  party.

(8) Unsatisfactory asset quality,

management, earnings, or liquidity as

unsafe or unsound practice

If an insured depository institu-

tion receives, in its most recent report of

examination, a less-than-satisfactory

rating for asset quality, management,

earnings, or liquidity, the appropriate

Federal banking agency may (if the defi-

ciency is not corrected) deem the institu-

tion to be engaging in an unsafe or un-

sound practice for purposes of this sub-

section.

(c) Temporary cease-and-desist

orders

(1) Whenever the appropriate

Federal banking agency shall determine

that the violation or threatened violation

or the unsafe or unsound practice or prac-

tices, specified in the notice of charges

served upon the depository institution or

any institution-affiliated party pursuant to

paragraph (1) of subsection (b) of this

section, or the continuation thereof, is

likely to cause insolvency or significant

dissipation of assets or earnings of the
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depository institution, or is likely to

weaken the condition of the depository

institution or otherwise prejudice the

interests of its depositors prior to the

completion of the proceedings conducted

pursuant to paragraph (1) of subsection

(b) of this section, the agency may issue a

temporary order requiring the depository

institution or such party to cease and

desist from any such violation or practice

and to take affirmative action to prevent

or remedy such insolvency, dissipation,

condition, or prejudice pending comple-

tion of such proceedings. Such order may

include any requirement authorized under

subsection (b)(6) of this section.  Such

order shall become effective upon service

upon the depository institution or such

institution-affiliated party and, unless set

aside, limited, or suspended by a court in

proceedings authorized by paragraph (2)

of this subsection, shall remain effective

and enforceable pending the completion

of the administrative proceedings pursu-

ant to such notice and until such time as

the agency shall dismiss the charges spec-

if ied in  such notice, o r if a

cease-and-desist order is issued against

the depository institution or such party,

until the effective date of such order.

(2) Within ten days after the

depository institution concerned or any

institution-affiliated party has been served

with a temporary cease-and-desist order,

the depository institution or such party

may apply to the United States district

court for the judicial district in which the

home office of the depository institution

is located, or the United States District

Court for the District of Columbia, for an

injunction setting aside, limiting, or sus-

pending the enforcement, operation, or

effectiveness of such order pending the

completion of the administrative proceed-

ings pursuant to the notice of charges

served upon the depository institution or

such party under paragraph (1) of subsec-

tion (b) of this section, and such court

shall have jurisdiction to issue such in-

junction.

(3) Incomplete or inaccurate

records

(A) Temporary order

If a notice of charges served

under subsection (b)(1) of this section

specifies, on the basis of particular facts

and circumstances, that an insured depos-

itory institution's books and records are

so incomplete or inaccurate that the ap-

propriate Federal banking agency is un-

able, through the normal supervisory

process, to determine the financial condi-

tion of that depository institution or the

details or purpose of any transaction or

transactions that may have a material

effect on the financial condition of that

depository institution, the agency may

issue a temporary order requiring--

(i) the cessation of any activity

or practice which gave rise, whether in

whole or in part, to the incomplete or

inaccurate state of the books or records;

or

(ii) affirmative action to restore

such books or records to a complete and

accurate state, until the completion of the

proceedings under subsection (b)(1) of

this section.

(4) False advertising or misuse

of names to indicate insured status

(A) Temporary order

(i) In general

If a notice of charges served

under subsection (b)(1) specifies on the

basis of particular facts that any person

engaged or is engaging in conduct de-

scribed in section 1828(a)(4) of this title,

the Corporation or other appropriate Fed-

eral banking agency may issue a tempo-

rary order requiring--

(I) the immediate cessation of

any activity or practice described, which

gave rise to the notice of charges; and

(II) affirmative action to prevent

any further, or to remedy any existing,

violation.
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(ii) Effect of order

Any temporary order issued

under this subparagraph shall take effect

upon service.

(B) Effective period of tempo-

rary order

A temporary order issued under

subparagraph (A) shall remain effective

and enforceable, pending the completion

of an administrative proceeding pursuant

to subsection (b)(1) in connection with

the notice of charges--

(i) until such time as the Corpo-

ration or other appropriate Federal bank-

ing agency dismisses the charges speci-

fied in such notice; or

(ii) if a cease-and-desist order is

issued against such person, until the ef-

fective date of such order.

(C) Civil money penalties

Any violation of section

1828(a)(4) of this title shall be sub ject to

civil money penalties, as set forth in sub-

section (i), except that for any person

other than an insured depository institu-

tion or an institution-affiliated party that

is found to have violated this paragraph,

the Corporation or other appropriate Fed-

eral banking agency shall not be required

to demonstrate any loss to an insured

depository institution. . . .

(e) Removal and prohibition

authority

(1) Authority to issue order

Whenever the appropriate Fed-

eral banking agency determines that--

(A) any institution-affiliated

party has, directly or indirectly--

(i) violated--

(I) any law or regulation;

(II) any cease-and-desist order

which has become final;

(III) any condition imposed in

writing by a Federal banking agency in

connection with any action on any appli-

cation, notice, or other request by the

depo sitory institution or institu-

tion-affiliated party;  or

(IV) any written agreement

between such depository institution and

such agency;

(ii) engaged or participated  in

any unsafe or unsound practice in connec-

tion with any insured depository institu-

tion or business institution;  or

(iii) committed or engaged in

any act, omission, or practice which con-

stitutes a breach of such party's fiduciary

duty;

(B) by reason of the violation,

practice, or breach described in any

clause of subparagraph (A)--

(i) such insured depository insti-

tution or business institution has suffered

or will probably suffer financial loss or

other damage;

(ii) the interests of the insured

depository institution's depositors have

been or could be prejudiced;  or

(iii) such party has received

financial gain or other benefit by reason

of such violation, practice, or breach;

and

(C) such violation, practice, or

breach--

(i) involves personal dishonesty

on the part of such party;  or

(ii) demonstrates willful or con-

tinuing disregard by such party for the

safety or soundness of such insured de-

pository institution or business institution,

the appropriate Federal banking agency

for the depository institution may serve

upon such party a written notice of the

agency's intention to remove such party

from office or to prohibit any further

participation by such party, in any man-

ner, in the conduct of the affairs of any

insured  depository institution. . . .

(3) Suspension order

(A) Suspension or prohibition

authorized

If the appropriate Federal bank-

ing agency serves written notice under

paragraph (1) or (2) to any institu-

tion-affiliated party of such agency's
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intention to issue an order under such

paragraph, the appropriate Federal bank-

ing agency may suspend such party from

office or prohibit such party from further

participation in any manner in the con-

duct of the affairs of the depository insti-

tution, if the agency--

(i) determines that such action is

necessary for the protection of the  deposi-

tory institution or the interests of the

depository institution's depositors;  and

(ii) serves such party with writ-

ten notice of the suspension order. . . .

(4) A notice of intention to re-

move an institution-affiliated party from

office or to prohibit such party from

participating in the conduct of the affairs

of an insured depository institution, shall

contain a statement of the facts constitut-

ing grounds therefor, and shall fix a time

and place at which a hearing will be held

thereon.  Such hearing shall be fixed for

a date not earlier than thirty days nor later

than sixty days after the date of service of

such notice, unless an earlier or a later

date is set by the agency at the request of

(A) such party, and for good cause

shown, or (B) the Attorney General of the

United States.  Unless such party shall

appear at the hearing in person or by a

duly authorized representative, such party

shall be deemed to have consented to the

issuance of an order of such removal or

prohibition.  In the event of such consent,

or if upon the record made at any such

hearing the agency shall find that any of

the grounds specified in such notice have

been established, the agency may issue

such orders of suspension or removal

from office, or prohibition from participa-

tion in the conduct of the affairs of the

depository institution, as it may deem

appropriate.  Any such order shall be-

come effective at the expiration of thirty

days after service upon such depository

institution and such party (except in the

case of an order issued upon consent,

which shall become effective at the time

specified therein).  Such order shall re-

main effective and enforceable except to

such extent as it is stayed, modified,

terminated, or set aside by action of the

agency or a reviewing court.

(5) For the purpose of enforcing

any law, rule, regulation, or cease-and-

desist order in connection with an inter-

locking relationship, the term "officer"

within the term "institution-affiliated par-

ty" as used in this subsection means an

employee or officer with management

functions, and the term "director"  within

the term "institution-affiliated party" as

used in this subsection includes an advi-

sory or honorary director, a trustee of a

depository institution under the control of

trustees, or any person who has a repre-

sentative or nominee serving in any such

capacity.

(6) Prohibition of certain spe-

cific activities

Any person subject to an order

issued under this subsection shall not--

(A) participate in any manner in

the conduct of the affairs of any institu-

tion or agency specified in paragraph

(7)(A);

(B) solicit, procure, transfer,

attempt to transfer, vote, or attempt to

vote any proxy, consent, or authorization

with respect to any voting rights in any

institution described in subparagraph (A);

(C) violate any voting agreement

previously approved by the appropriate

Federal banking agency;  or

(D) vote for a director, or serve

or act as an institution-affiliated party.

(7) Industrywide prohibition

(A) In general

Except as provided in subpara-

graph (B), any person who, pursuant to an

order issued under this subsection or

subsection (g) of this section, has been

removed or suspended from office in an

insured depository institution or prohib-

ited from participating in the conduct of

the affairs of an insured depository insti-
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tution may not, while such order is in

effect, continue or commence to hold  any

office in, or participate in any manner in

the conduct of the affairs of--

(i) any insured depository insti-

tution;

(ii) any institution treated as an

insured bank under subsection (b)(3) or

(b)(4) of this section, or as a savings

association under subsection (b)(9) of this

section;

(iii) any insured credit union

under the Federal Credit Union Act [12

U.S.C. §§ 1781 et seq.];

(iv) any institution chartered

under the Farm Credit Act of 1971 [12

U.S.C. §§ 2001 et seq.];

(v) any appropriate Federal

depository institution regulatory agency;

and

(vi) the Federal Housing Finance

Agency and any Federal home loan bank.

(B) Exception if agency pro-

vides written consent

If, on or after the date an order is

issued under this subsection which re-

moves or suspends from office any insti-

tution-affiliated party or prohibits such

party from participating in the conduct of

the affairs of an insured depository insti-

tution, such party receives the written

consent of--

(i) the agency that issued such

order;  and

(ii) the appropriate Federal fi-

nancial institutions regulatory agency of

the institution described in any clause of

subparagraph (A) with respect to which

such party proposes to become an institu-

tion-affiliated party, 

subparagraph (A) shall, to the extent of

such consent, cease to apply to such party

with respect to the institution described in

each written consent.  Any agency that

grants such a written consent shall report

such action to  the Corporation and pub-

licly disclose such consent.

(C) Violation of paragraph

treated as violation of order

Any violation of subparagraph

(A) by any person who is subject to an

order described in such subparagraph

shall be treated as a violation of the order.

(D) Appropriate Federal finan-

cial institutions regulatory agency defined

For purposes of this paragraph

and subsection (j) of this section, the term

"appropriate Federal financial institutions

regulatory agency" means--

(i) the appropriate Federal bank-

ing agency, in the case of an insured

depository institution; . . .

(iii) the National Credit Union

Administration Board, in the case of an

insured credit union (as defined in section

101(7) of the Federal Credit Union Act

[12 U.S.C. § 1752(7)]); and

(iv) the Secretary of the Trea-

sury, in the case of the Federal Housing

Finance Agency and any Federal home

loan bank.

(F) Applicability

This paragraph shall only apply

to a person who is an individual, unless

the appropriate Federal banking agency

specifically finds that it should apply to a

corporation, firm, or other business enter-

prise.

(f) Stay of suspension and/or

prohibition of institution-affiliated party

Within ten days after any institu-

tion-affiliated party has been suspended

from office and/or prohibited from partic-

ipation in the conduct of the affairs of an

insured depository institution under sub-

section (e)(3) of this section, such party

may apply to the United States district

court for the judicial d istrict in which the

home office of the depository institution

is located, or the United States District

Court for the District of Columbia, for a

stay of such suspension and/or prohibi-

tion pending the completion of the admin-

istrative proceedings pursuant to the

notice served upon such party under

subsection (e)(1) or (e)(2) of this section,
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and such court shall have jurisdiction to

stay such suspension and/or prohibition.

(g) SUSPENSION, REMOVAL,

AND PROHIBITION  FROM PARTICI-

PATION ORDERS IN THE CASE OF

CERTAIN CRIMINAL OFFENSES.–

(1) Suspension or prohibition

(A) In general

W h e n e v e r  a n y  i n st i t u -

tion-affiliated party is the subject of any

information, indictment, or complaint,

involving the commission of or participa-

tion in–

(i) a crime involving dishonesty

or breach of trust which is punishable by

imprisonment for a term exceeding one

year under State or Federal law, or

(ii) a criminal violation of sec-

tion 1956, 1957, or 1960 of Title 18 or

section 5322 or 5324 of Title 31,

the appropriate Federal banking agency

may, if continued service or participation

by such party posed, poses, or may pose

a threat to the interests of the depositors

of, or threatened, threatens, or may

threaten to impair public confidence in,

any relevant depository institution (as

defined in subparagraph (E)), by written

notice served upon such party, suspend

such party from office or prohibit such

party from further participation in any

manner in the conduct of the affairs of

any depository institution. . . .

(C) Removal or prohibition

(i) In general

If a judgment of conviction or an

agreement to enter a pretrial diversion or

other similar program is entered against

an institution-affiliated party in connec-

tion with a crime described in subpara-

graph (A)(i), at such time as such judg-

ment is not subject to further appellate

review, the appropriate Federal banking

agency may, if continued service or par-

ticipation by such party posed, poses, or

may pose a threat to the interests of the

depositors of, or threatened, threatens, or

may threaten to impair public confidence

in, any relevant depository institution (as

defined in subparagraph (E)), issue and

serve upon such party an order removing

such party from office or prohibiting such

party from further participation in any

manner in the conduct of the affairs of

any depository institution without the

prior written consent of the appropriate

agency.

(ii) Required for certain offenses

In the case of a judgment of

conviction or agreement against an insti-

tution-affiliated party in connection with

a violation described in subparagraph

(A)(ii), the appropriate Federal banking

agency shall issue and serve upon such

party an order removing such party from

office or prohibiting such party from

further participation in any manner in the

conduct of the affairs of any depository

institution without the prior written con-

sent of the  appropriate agency. . . .

(E) RELEVANT DEPOSIT-

ORY INSTITUTION.--For purposes of

this subsection, the term 'relevant deposi-

tory institution' means any depository

institution of which the party is or was an

institution-affiliated party at the time at

which--

(i) the information, indictment,

or complaint described in subparagraph

(A) was issued;  or

(ii) the notice is issued under

subparagraph (A) or the order is issued

under subparagraph (C)(I).

(h) Hearings and judicial review

(1) Any hearing provided for in

this section . . . shall be held in the Fed-

eral judicial district or in the territory in

which the home office of the depository

institution is located unless the party

afforded the hearing consents to another

place, and shall be conducted in accor-

dance with the provisions of chapter 5 of

Title 5.  After such hearing, and within

ninety days after the appropriate Federal

banking agency or Board of Governors of

the Federal Reserve System has notified
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the parties that the case  has been submit-

ted to it for final decision, it shall render

its decision (which shall include findings

of fact upon which its decision is predi-

cated) and shall issue and serve upon

each party to the proceeding an order or

orders consistent with the provisions of

this section.  Judicial review of any such

order shall be exclusively as provided  in

this subsection (h) of this section.  Unless

a petition for review is timely filed in a

court of appeals of the United States, as

hereinafter provided in paragraph (2) of

this subsection, and thereafter until the

record in the proceeding has been filed as

so provided, the issuing agency may at

any time, upon such notice and in such

manner as it shall deem proper, modify,

terminate, or set aside any such order.

Upon such filing of the record, the agency

may modify, terminate, or set aside any

such order with permission of the court.

(2) Any party to any proceeding

under paragraph (1) may obtain a review

of any order served pursuant to paragraph

(1) of this subsection (other than an order

issued with the consent of the depository

institution or the institution-affiliated

party concerned, or an order issued under

paragraph (1) of subsection (g) o f this

section) by the filing in the court of ap-

peals of the United States for the circuit

in which the home office of the deposi-

tory institution is located, or in the United

States Court of Appeals for the District of

Columbia Circuit, within thirty days after

the date of service of such order, a written

petition praying that the order of the

agency be modified, terminated, or set

aside.  A copy of such petition shall be

forthwith transmitted by the clerk of the

court to the agency, and thereupon the

agency shall file in the court the record in

the proceeding, as provided in section

2112 of Title 28.  Upon the filing of such

petition, such court shall have jurisdic-

tion, which upon the filing of the record

shall except as provided in the last sen-

tence of said paragraph (1) be exclusive,

to affirm, modify, terminate, or set aside,

in whole or in part, the order of the agen-

cy.  Review of such proceedings shall be

had as provided  in chapter 7 of Title 5.

The judgment and decree of the court

shall be final, except that the same shall

be subject to review by the Supreme

Court upon certiorari, as provided in

section 1254 of Title 28.

(3) The commencement of pro-

ceedings for judicial review under para-

graph (2) of this subsection shall not,

unless specifically ordered by the court,

operate as a stay of any order issued by

the agency.

(i) Jurisdiction and enforcement;

civil money penalty

(1) The appropriate Federal

banking agency may in its discretion

apply to the United States district court,

or the United States court of any territory,

within the jurisdiction of which the home

office of the depository institution is

located, for the enforcement of any effec-

tive and outstanding notice or order is-

sued under this section or under section

1831o or 1831p-1 of this title, and such

courts shall have jurisdiction and power

to order and require compliance herewith;

but except as otherwise provided  in this

section or under section 1831o or

1831p-1  of this title no court shall have

jurisdiction to affect by injunction or

otherwise the issuance or enforcement of

any notice or order under any such sec-

tion, or to review, modify, suspend, ter-

minate, or set aside any such notice or

order.

(2) Civil money penalty

(A) First tier

Any insured depository institu-

tion which, and any institution-affiliated

party who--

(i) violates any law or regula-

tion;

(ii) violates any final order or

temporary order issued pursuant to sub-
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section (b), (c) , (e), (g), or (s) of this

section or any final order under section

1831o or 1831p-1 of this title;

(iii) violates any condition im-

posed in writing by a Federal banking

agency in connection with any action on

any application, notice, or other request

by the depository institution or institu-

tion-affiliated party;  or

(iv) violates any written agree-

ment between such depository institution

and such agency,

shall forfeit and  pay a civil penalty of not

more than $5,000 for each day during

which such violation continues.

(B) Second tier

Notwithstanding subparagraph

(A), any insured depository institution

which, and any institution-affiliated party

who--

(i)(I) commits any violation de-

scribed in any clause of subparagraph

(A);

(II) recklessly engages in an

unsafe or unsound practice in conducting

the affairs of such insured depository

institution;  or

(III) breaches any fiduciary duty;

(ii) which violation, practice, or

breach--

(I) is part of a pattern of miscon-

duct;

(II) causes or is likely to cause

more than a minimal loss to such deposi-

tory institution;  or

(III) results in pecuniary gain or

other benefit to such party,

shall forfeit and pay a civil penalty of not

more than $25,000 for each day during

which such violation, practice, or breach

continues.

(C) Third tier

Notwithstanding subparagraphs

(A) and (B), any insured depository insti-

tution which, and any institution-affiliated

party who--

(i) knowingly--

(I) commits any violation de-

scribed in any clause of subparagraph

(A);

(II) engages in any unsafe or

unsound practice in conducting the affairs

of such depository institution; or

(III) breaches any fiduciary duty;

and

(ii) knowingly or recklessly

causes a substantial loss to such deposi-

tory institution or a substantial pecuniary

gain or other benefit to such party by

reason of such violation, practice, or

breach,

shall forfeit and pay a civil penalty in an

amount not to exceed the applicable

maximum amount determined under

subparagraph (D) for each day during

which such violation, practice, or breach

continues.

(D) Maximum amounts of penal-

ties for any violation described in sub-

paragraph (c)

The maximum daily amount of

any civil penalty which may be assessed

pursuant to subparagraph (C) for any

violation, practice, or breach described in

such subparagraph is--

(i) in the case of any person

other than an insured depository institu-

tion, an amount to not exceed

$1,000,000;  and

(ii) in the case of any insured

depository institution, an amount not to

exceed the lesser of--

(I) $1,000,000;  or

(II) 1 percent of the total assets

of such institution. . . .

(3) Notice under this section

after separation from service

The resignation, termination of

employment or participation, or separa-

tion of an institution-affiliated party (in-

cluding a separation caused by the closing

of an insured depository institution) shall

not affect the jurisdiction and authority of

the appropriate Federal banking agency to

issue any notice or order and proceed

under this section against any such party,
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if such notice or order is served before

the end of the 6-year period beginning on

the date such party ceased to be such a

party with respect to such depository

institution (whether such date occurs

before, on, or after August 9, 1989). . . .

(j) Criminal penalty

Whoever, being subject to an

order in effect under subsection (e) or (g)

of this section, without the prior written

approval of the appropriate Federal finan-

cial institutions regulatory agency, know-

ingly participates, directly or indirectly,

in any manner (including by engaging in

an activity specifically prohibited in such

an order or in subsection (e)(6) of this

section) in the conduct of the affairs of--

(1) any insured depository insti-

tution;

(2) any institution treated as an

insured bank under subsection (b)(3) or

(b)(4) of this section;

(3) any insured credit union (as

defined in section 1752(7) of this title); 

. . . 

shall be fined not more than $1,000,000,

imprisoned for not more than 5 years, or

both. . . .

(m) Notice to State authorities

In connection with any proceed-

ing under subsection (b), (c)(1), or (e) of

this section involving an insured State

bank or any institution-affiliated party,

the appropriate Federal banking agency

shall provide the appropriate State super-

visory authority with notice of the agen-

cy's intent to institute such a proceeding

and the grounds therefor.  Unless within

such time as the  Federal banking agency

deems appropriate in the light of the

circumstances of the case (which time

must be specified in the notice prescribed

in the preceding sentence) satisfactory

corrective action is effectuated by action

of the State supervisory authority, the

agency may proceed as provided in this

section.  No bank or other party who is

the subject of any notice or order issued

by the agency under this section shall

have standing to raise the requirements of

this subsection as ground for attacking the

validity of any such notice or order. ...

(r) Action or proceeding against

foreign bank;  basis;  removal of officer

or other person;  venue;  service of pro-

cess

(1) Except as otherwise specifi-

cally provided  in this section, the provi-

sions of this section shall be applied to

foreign banks in accordance with this

subsection.

(2) An act or practice outside the

United States on the part of a foreign

bank or any officer, director, employee,

or agent thereof may not constitute the

basis for any action by any officer or

agency of the United States under this

section, unless--

(A) such officer or agency al-

leges a belief that such act or practice has

been, is, or is likely to be a cause of or

carried on in connection with or in fur-

therance of an act or practice within any

one or more States which, in and of itself,

would constitute an appropriate basis for

action by a Federal officer or agency

under this section;  or

(B) the alleged act or practice is

one which, if proven, would, in the judg-

ment of the Board of Directors, adversely

affect the insurance risk assumed by the

Corporation.

(3) In any case in which any

action or proceeding is brought pursuant

to an allegation under paragraph (2) of

this subsection for the suspension or

removal of any officer, director, or other

person associated with a foreign bank,

and such person fails to appear promptly

as a party to such action or proceeding

and to comply with any effective order or

judgment therein, any failure by the for-

eign bank to secure his removal from any

office he holds in such bank and from any

further participation in its affairs shall, in

and of itself, constitute grounds for termi-
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nation of the insurance of the deposits in

any branch of the bank. . . .

§1821. Insurance funds

(a) Deposit insurance

(1) Insured amounts payable

(A) In general

The Corporation shall insure the

deposits of all insured depository institu-

tions as provided in this chapter.

(B) NET AMOUNT OF IN-

SURED DEPOSIT.–The net amount due

to any depositor at an insured depository

institution shall not exceed the standard

maximum deposit insurance amount as

determined in accordance with subpara-

graphs (C), (D), (E) and (F) and para-

graph (3).

(C) Aggregation of deposits

For the purpose of determining

the net amount due to any depositor under

subparagraph (B), the Corporation shall

aggregate the amounts of all deposits in

the insured depository institution which

are maintained by a depositor in the same

capacity and the same right for the benefit

of the depositor either in the name of the

depositor or in the name of any other

person, other than any amount in a trust

fund described in paragraph (1) or (2) of

section 1817(i) of this title or any funds

described in section 1817(i)(3) of this

title.

(D) COVERAGE FOR CER-

TAIN  EMPLOYEE B ENEFIT PLAN

DEPOSITS.--

(i) PASS-THROUG H INSUR-

ANCE.--The Corporation shall provide

pass-through deposit insurance for the

deposits of any employee benefit plan.

(ii) PROHIBITION ON AC-

CEPTANCE OF BENEFIT PLAN DE-

POSITS.--An insured depository institu-

tion that is not well capitalized or ade-

quately capitalized may not accept em-

ployee benefit plan deposits.

(iii) DEFINITIO NS.--For pur-

poses of this subparagraph, the following

definitions shall apply:

( I )  C A P I T A L  S T A N -

DARDS.--The terms 'well capitalized' and

'adequately capitalized' have the same

meanings as in section 38.

(II) EMPLOYEE BEN EFIT

PLAN .--The term 'employee benefit plan'

has the same meaning as in paragraph

(5)(B )(ii), and includes any eligible de-

ferred compensation p lan described in

section 457 of the Internal Revenue Code

of 1986.

(III) PASS-THROUGH DE-

POSIT INSURANCE.--The term 'pass-

through deposit insurance' means, with

respect to an employee benefit plan,

deposit insurance coverage based on the

interest of each participant, in accordance

with regulations issued by the Corpora-

tion.

(E) STANDARD MAXIMUM

DEPOSIT INSURANCE AMOUNT DE-

FINED.--For purposes of this chapter, the

term "standard maximum deposit insur-

ance amount" means $250,000, adjusted

as provided under subparagraph (F) after

March 31, 2010. Notwithstanding any

other provision of law, the increase in the

standard maximum deposit insurance

amount to $250,000 shall apply to depos-

itors in any institution for which the Cor-

poration was appointed as receiver or

conservator on or after January 1 , 2008,

and before October 3, 2008. The Corpo-

ration shall take such actions as are nec-

essary to carry out the requirements of

this section with respect to such deposi-

tors, without regard to any time limita-

tions under this chapter. In implementing

this and the preceding 2 sentences, any

payment on a deposit claim made by the

Corporation as receiver or conservator to

a depositor above the standard maximum

deposit insurance amount in effect at the

time of the appointment of the Corpora-

tion as receiver or conservator shall be

deemed to be part of the net amount due
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to the depositor under subparagraph (B).

(F) INFLATION ADJUST-

MENT.--

(i) IN GENERAL.--By April 1

of 2010, and the 1st day of each subse-

quent 5- year period, the Board of Direc-

tors and the National Credit Union Ad-

ministration Board shall jointly consider

the factors set forth under clause (v), and,

upon determining that an inflation ad just-

ment is appropriate, shall jointly pre-

scribe the amount by which the standard

maximum deposit insurance amount and

the standard maximum share insurance

amount (as defined in section 207(k) of

the Federal Cred it Union Act) applicable

to any depositor at an insured depository

institution shall be increased by calculat-

ing the product of--

(I) $100,000;  and

(II) the ratio of the published

annual value of the Personal Consump-

tion Expenditures Chain-Type Price In-

dex (or any successor index thereto),

published by the Department of Com-

merce, for the calendar year preceding the

year in which the adjustment is calculated

under this clause, to the published annual

value of such index for the calendar year

preceding the date this subparagraph

takes effect under the Federal Deposit

Insurance Reform Act of 2005.

The values used in the calcula-

tion under subclause (II) shall be, as of

the date of the calculation, the values

most recently published by the Depart-

ment of Commerce.

(ii) ROUNDING.--If the amount

determined under clause (ii) for any pe-

riod is not a multiple of $10,000, the

amount so determined shall be rounded

down to the nearest $10,000.

(iii) PUBLICATION AND RE-

PORT TO T HE CO NGRESS.--Not later

than April 5 of any calendar year in which

an adjustment is required to be calculated

under clause (i) to the standard maximum

deposit insurance amount and the stan-

dard maximum share insurance amount

under such clause, the Board of Directors

and the National Credit Union Adminis-

tration B oard  shall--

(I) publish in the Federal Regis-

ter the standard maximum deposit insur-

ance amount, the standard maximum

share insurance amount, and the amount

of coverage under paragraph (3)(A) and

section 207(k)(3) of the Federal Credit

Union Act, as so calculated;  and

(II) jointly submit a report to the

Congress containing the amounts de-

scribed in subclause (I).

(iv) 6-MONTH IMPLEMEN-

TATION PERIOD.--Unless an Act of

Congress enacted before July 1 of the

calendar year in which an adjustment is

required to be calculated under clause (i)

provides otherwise, the increase in the

standard maximum deposit insurance

amount and the standard maximum share

insurance amount shall take effect on

January 1 of the year immediately suc-

ceeding such calendar year.

(v) INFLATION ADJUST-

MENT CONSIDERATION.--In making

any determination under clause (i) to

increase the standard maximum deposit

insurance amount and the standard maxi-

mum share insurance amount, the Board

of Directors and the National Credit

Union Administration Board shall jointly

consider--

(I) the overall state of the De-

posit Insurance Fund and  the economic

conditions affecting insured depository

institutions;

(II) potential problems affecting

insured depository institutions;  or

(III) whether the increase will

cause the reserve ratio of the fund to fall

below 1.15 percent of estimated insured

deposits. . . .

(c) Appointment of Corporation

as conservator or receiver

(1) In general

Notwithstanding any other pro-
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vision of Federal law, the law of any

State, or the constitution of any State, the

Corporation may accept appointment and

act as conservator or receiver for any

insured depository institution upon ap-

pointment in the manner provided  in

paragraph (2) or (3).

(2) Federal depository institu-

tions

(A) Appointment

(i) Conservator

The Corporation may, at the

discretion of the supervisory authority, be

appointed conservator of any insured

Federal depository institution and the

Corporation may accept such appoint-

ment.

(ii) Receiver

The Corporation shall be ap-

pointed receiver, and shall accept such

appointment, whenever a receiver is

appointed for the purpose of liquidation

or winding up the affairs of an insured

Federal depository institution by the

appropriate Federal banking agency,

notwithstanding any other provision of

Federal law.

(B) Additional powers

In addition to and not in deroga-

tion of the powers conferred and the

duties imposed by this section on the

Corporation as conservator or receiver,

the Corporation, to the extent not incon-

sistent with such powers and duties, shall

have any other power conferred on or any

duty (which is related to the exercise of

such power) imposed on a conservator or

receiver for any Federal depository insti-

tution under any other provision of law. 

(C) Corporation not subject to

any other agency

When acting as conservator or

receiver pursuant to an appointment de-

scribed in subparagraph (A), the Corpora-

tion shall not be subject to the direction

or supervision of any other agency or

department of the United States or any

State in the exercise of the Corporation's

rights, powers, and privileges.

(D) Depository institution in

conservatorship subject to banking agen-

cy supervision

Notwithstanding subparagraph

(C), any Federal depository institution for

which the Corporation has been ap-

pointed conservator shall remain subject

to the supervision of the appropriate

Federal banking agency.

(3) Insured State depository

institutions

(A) Appointment by appropriate

State supervisor

Whenever the authority having

supervision of any insured State deposi-

tory institution appoints a conservator or

receiver for such institution and tenders

appointment to the Corporation, the Cor-

poration may accept such appointment.

(B) Additional powers

In addition to the powers con-

ferred and the duties related  to the exer-

cise of such powers imposed by State law

on any conservator or receiver appointed

under the law of such State for an insured

State depository institution, the Corpora-

tion, as conservator or receiver pursuant

to an appointment described in subpara-

graph (A), shall have the powers con-

ferred and the duties imposed by this

section on the Corporation as conservator

or receiver.

(C) Corporation not subject to

any other agency

When acting as conservator or

receiver pursuant to an appointment de-

scribed in subparagraph (A), the Corpora-

tion shall not be subject to the direction

or supervision of any other agency or

department of the United States or any

State in the exercise of its rights, powers,

and privileges.

(D) Depository institution in

conservatorship subject to banking agen-

cy supervision

Notwithstanding subparagraph

(C), any insured State depository institu-
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tion for which the Corporation has been

appointed conservator shall remain sub-

ject to the supervision of the appropriate

State bank or savings association supervi-

sor.

(4) Appointment of Corporation

by the Corporation

Notwithstanding any other pro-

vision of Federal law, the law of any

State, or the constitution of any State, the

Corporation may appoint itself as sole

conservator or receiver of any insured

State depository institution if--

(A) the Corporation determines--

(i) that--

(I) a conservator, receiver, or

other legal custodian has been appointed

for such institution;

(II) such institution has been

subject to the appointment of any such

conservator, receiver, or custodian for a

period of at least 15 consecutive days;

and

(III) 1 or more of the depositors

in such institution is unable to withdraw

any amount of any insured deposit;  or

(ii) that such institution has been

closed by or under the laws of any State;

and

(B) the Corporation determines

that 1 or more of the grounds specified in

paragraph (5)--

(i) existed with respect to such

institution at the time--

(I) the conservator, receiver, or

other legal custodian was appointed;  or

(II) such institution was closed;

or

(ii) exist at any time--

(I) during the appointment of the

conservator, receiver, or other legal cus-

todian;  or

(II) while such institution is

closed.

(5) Grounds for appointing

conservator or receiver

The grounds for appointing a

conservator or receiver (which may be the

Corporation) for any insured depository

institution are as follows:

(A) Assets insufficient for obli-

gations

The institution's assets are less

than the institution's obligations to its

creditors and others, including members

of the institution.

(B) Substantial dissipation

Substantial dissipation of assets

or earnings due to--

(i) any violation of any statute or

regulation;  or

(ii) any unsafe or unsound prac-

tice.

(C) Unsafe or unsound condition

An unsafe or unsound condition

to transact business. 

(D) Cease and desist orders

Any willful violation of a

cease-and-desist order which has become

final.

(E) Concealment

Any concealment of the institu-

tion's books, papers, records, or assets, or

any refusal to submit the institution's

books, paper, records, or assets. . . .

(F) Inability to meet obligations

The institution is likely to be

unable to pay its obligations or meet its

depositors' demands in the normal course

of business.

(G) Losses

The institution has incurred or is

likely to incur losses that will deplete all

or substantially all of its capital, and there

is no reasonable prospect for the institu-

tion to become adequately capitalized (as

defined in section 1831o(b) of this title)

without Federal assistance.

(H) Violations of law

Any violation of any law or

regulation, or any unsafe or unsound

practice or condition that is likely to--

(i) cause insolvency or substan-

tial dissipation of assets or earnings;

(ii) weaken the institution's

condition;  or
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(iii) otherwise seriously preju-

dice the interests of the institution's de-

positors or the Deposit Insurance Fund.

(I) Consent

The institution, by resolution of

its board of directors or its shareholders

or members, consents to the appointment.

(J) Cessation of insured status

The institution ceases to be an

insured  institution. 

(K) Undercapitalization

The institution is undercapital-

ized (as defined in section 1831o(b) of

this title), and--

(i) has no reasonable prospect of

becoming adequately capitalized (as

defined in that section);

(ii) fails to become adequately

capitalized when required to do so under

section 1831o(f)(2)(A) of this title;

(iii) fails to submit a capital

restoration plan acceptable to that agency

within the time prescribed under section

1831o(e)(2)(D) of this title;  or

(iv) materially fails to implement

a capital restoration plan submitted and

accepted under section 1831o(e)(2) of

this title.

(L) The institution

(i) is critically undercapitalized,

as defined in section 1831o(b) of this

title;  or

(ii) otherwise has substantially

insufficient capital.

(M) Money laundering offense

The Attorney General notifies

the appropriate Federal banking agency

or the Corporation in writing that the

insured depository institution has been

found guilty of a criminal offense under

section 1956 or 1957 of Title 18 or sec-

tion 5322 or 5324 of Title 31.

(6) Appointment by  Comptrol-

ler of the Currency

(A) Conservator

The Corporation may, at the

discretion of the Comptroller of the Cur-

rency, be appointed conservator and the

Corporation may accept any such ap-

pointment.

(B) Receiver

The Corporation may, at the

discretion of the Comptroller of the Cur-

rency, be appointed receiver and the

Corporation may accept any such ap-

pointment. 

(7) JUDICIAL REVIEW.--If the

Corporation is appointed (including the

appointment of the Corporation as re-

ceiver by the Board of Directors) as con-

servator or receiver of a depository insti-

tution under paragraph (4), (9), or (10),

the depository institution may, not later

than 30 days thereafter, bring an action in

the United States district court for the

judicial district in which the home office

of such depository institution is located,

or in the United States District Court for

the District of Columbia, for an order

requiring the Corporation to be removed

as the conservator or receiver (regard less

of how such appointment was made), and

the court shall, upon the merits, dismiss

such action or direct the Corporation to

be removed as the conservator or re-

ceiver.

(8) Replacement of conservator

of State  depository institution--

(A) In general

In the case of any insured State

depository institution for which the Cor-

poration appointed itself as conservator

pursuant to paragraph (4), the Corpora-

tion may, without any requirement of

notice, hearing, or other action, replace

itself as conservator with itself as receiver

of such institution.

(B) Replacement treated as

removal of incumbent

The replacement of a conserva-

tor with a receiver undMrI.]1paragraph

(A) shall be treated as the removal of the

Corporation as conservator.

(C) Right of review of original

appointment not affected

The replacement of a conserva-
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tor with a receiver under subparagraph

(A) shall not affect any right of the in-

sured State depository institution to ob-

tain review, pursuant to paragraph (7), of

the original appointment of the conserva-

tor.

(9) Appropriate Federal banking

agency may appoint Corporation as con-

servator or receiver for insured State

depository institution to carry out section

1831o of this title

(A) In general

The appropriate Federal banking

agency may appoint the Corporation as

sole receiver (or, subject to paragraph

(11), sole conservator) of any insured

State depository institution, after consul-

tation with the appropriate State supervi-

sor, if the appropriate Federal banking

agency determines that--

(i) 1 or more of the grounds

specified in subparagraphs (K) and (L) of

paragraph (5) exist with respect to that

institution;  and

(ii) the appointment is necessary

to carry out the purpose of section 1831o

of this title.

(B) Nondelegation

The appropriate Federal banking

agency shall not delegate any action

under subparagraph (A).

(10) Corporation may appoint

itself as conservator or receiver for in-

sured depository institution to prevent

loss to Deposit Insurance Fund

The Board of Directors may

appoint the Corporation as sole conserva-

tor or receiver of an insured depository

institution, after consultation with the

appropriate Federal banking agency and

the appropriate State supervisor (if any),

if the Board of Directors determines that--

(A) 1 or more of the grounds

specified in any subparagraph of para-

graph (5) exist with respect to the institu-

tion;  and

(B) the appointment is necessary

to reduce–

(i) the risk that the Deposit In-

surance Fund would  incur a loss with

respect to the insured depository institu-

tion, or

(ii) any loss that the Deposit

Insurance Fund is expected to  incur with

respect to that institution.

(11) Appropriate Federal bank-

ing agency shall not appoint conservator

under certain provisions without giving

Corporation notice of intention to appoint

receiver

The appropriate Federal banking

agency shall not appoint a conservator for

an insured depository institution under

subparagraph (K) or (L) of paragraph (5)

without the Corporation's consent unless

the agency has given the Corporation 48

hours notice of the agency's intention to

appoint the conservator and the grounds

for the appointment.

(12) Directors not liable for

acquiescing in appointment of conserva-

tor or receiver

The members of the board of

directors of an insured depository institu-

tion shall not be liable to the institution's

shareholders or creditors for acquiescing

in or consenting in good faith to--

(A) the appointment of the Cor-

poration as conservator or receiver for

that institution;  or

(B) an acquisition or combina-

tion under section 1831o(f)(2)(A)(iii) of

this title.

(13) Additional powers

In any case in which the Corpo-

ration is appointed conservator or re-

ceiver under paragraph (4), (6), (9), or

(10) for any insured State depository

institution--

(A) this section shall apply to the

Corporation as conservator or receiver in

the same manner and to the same extent

as if that institution were a  Federal depos-

itory institution for which the Corporation

had been appointed conservator or re-

ceiver;  and
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(B) the Corporation as receiver

of the institution may--

(i) liquidate the institution in an

orderly manner; and

(ii) make any other disposition

of any matter concerning the institution,

as the Corporation determines is in the

best interests of the institution, the depos-

itors of the institution, and the Corpora-

tion. . . .

(d) Powers and duties of Corpo-

ration as conservator or receiver . . .

(3) Authority of receiver to

determine claims

(A) In general

The Corporation may, as re-

ceiver, determine claims in accordance

with the requirements of this subsection

and regulations prescribed under para-

graph (4). . . .

(4) Rulemaking authority relat-

ing to determination of claims

(A) In general

The Corporation may prescribe

regulations regarding the allowance or

disallowance of claims by the receiver

and providing for administrative determi-

nation of claims and review of such deter-

mination.

(B) Final settlement payment

procedure

(i) In general

In the handling of receiverships

of insured depository institutions, to

maintain essential liquidity and to prevent

financial disruption, the Corporation may,

after the declaration of an institution's

insolvency, settle all uninsured and unse-

cured claims on the receivership with a

final settlement payment which shall

constitute full payment and disposition of

the Corporation's ob ligations to such

claimants. . . .

(5) Procedures for determination

of claims

(A) Determination period

(i) In general

Before the end of the 180-day

period beginning on the date any claim

against a depository institution is filed

with the Corporation as receiver, the

Corporation shall determine whether to

allow or disallow the claim and shall

notify the claimant of any determination

with respect to such claim.

(ii) Extension of time

The period described in clause

(i) may be extended by a written agree-

ment between the claimant and the Cor-

poration. . . .

(D) Authority to disallow claims

(i) In general

The receiver may disallow any

portion of any claim by a creditor or

claim of security, preference, or priority

which is not proved to the satisfaction of

the receiver. . . .

(E) No judicial review of deter-

mination pursuant to subparagraph (d)

No court may review the Corpo-

ration's determination pursuant to sub-

paragraph (D) to disallow a claim.

(F) Legal effect of filing

(i) Statute of limitation tolled

For purposes of any applicable

statute of limitations, the filing of a claim

with the receiver shall constitute a com-

mencement of an action.

(ii) No prejudice to other actions

Subject to paragraph (12), the

filing of a claim with the receiver shall

not prejudice any right of the claimant to

continue any action which was filed be-

fore the appointment of the receiver.

(6) Provision for agency review

or judicial determination of claims

(A) In general

Before the end of the 60-day

period beginning on the earlier of--

(i) the end of the period des-

cribed in paragraph (5)(A)(i) with respect

to any claim against a depository institu-

tion for which the Corporation is receiver;

or 

(ii) the date of any notice of

disallowance of such claim pursuant to
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paragraph (5)(A)(i),

the claimant may request administrative

review of the claim in accordance with

subparagraph (A) or (B) of paragraph (7)

or file suit on such claim (or continue an

action commenced before the appoint-

ment of the receiver) in the district or

territorial court of the United States for

the district within which the depository

institution's principal place of business is

located or the United States District Court

for the District of Columbia (and such

court shall have jurisdiction to hear such

claim).

(B) Statute of limitations

If any claimant fails to--

(i) request administrative review

of any claim in accordance with subpara-

graph (A) or (B) of paragraph (7);  or

(ii) file suit on such claim (or

continue an action commenced before the

appointment of the receiver),

before the end of the 60-day period de-

scribed in subparagraph (A), the claim

shall be deemed to be disallowed (other

than any portion of such claim which was

allowed by the receiver) as of the end of

such period, such disallowance shall be

final, and the claimant shall have no

further rights or remedies with respect to

such claim.

(7) Review of claims

(A) Administrative hearing

If any claimant requests review

under this subparagraph in lieu of filing

or continuing any action under paragraph

(6) and the Corporation agrees to such

request, the Corporation shall consider

the claim after opportunity for a hearing

on the record.  The final determination of

the Corporation with respect to such

claim shall be subject to judicial review

under chapter 7 of Title 5.

(B) Other review procedures

(i) In general

The Corporation shall also es-

tablish such alternative dispute resolution

processes as may be appropriate for the

resolution of claims filed under paragraph

(5)(A)(i). . . .

(f) Payment of insured deposits

(1) In general

In case of the liquidation of, or

other closing or winding up of the affairs

of, any insured depository institution,

payment of the insured deposits in such

institution shall be made by the Corpora-

tion as soon as possible, subject to the

provisions of subsection (g) of this sec-

tion, either by cash or by making avail-

able to each depositor a transferred de-

posit in a new insured depository institu-

tion in the same community or in another

insured depository institution in an

amount equal to the insured deposit of

such depositor. ...

(j) Limitation on court action

Except as provided  in this sec-

tion, no court may take any action, except

at the request of the Board of Directors

by regulation or order, to restrain or  af-

fect the exercise of powers or functions of

the Corporation as a conservator or a

receiver.

(k) Liability of directors and of-

ficers

A director or officer of an in-

sured depository institution may be held

personally liable for monetary damages in

any civil action by, on behalf of, or at the

request or direction of the Corporation,

which action is prosecuted wholly or

partially for the benefit of the Corpora-

tion--

(1) acting as conservator or

receiver of such institution,

(2) acting based upon a suit,

claim, or cause of action purchased from,

assigned by, or otherwise conveyed by

such receiver or conservator, or

(3) acting based upon a suit,

claim, or cause of action purchased from,

assigned by, or o therwise conveyed in

whole or in part by an insured depository

institution or its affiliate in connection

with assistance provided under section
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1823 of this title,

for gross negligence, including any simi-

lar conduct or conduct that demonstrates

a greater disregard of a duty of care (than

gross negligence) including intentional

tortious conduct, as such terms are de-

fined and determined under applicable

State law.  Nothing in this paragraph shall

impair or affect any right of the Corpora-

tion under other applicable law.

(l) Damages

In any proceeding related to any

claim against an insured depository insti-

tution's director, officer, employee, agent,

attorney, accountant, appraiser, or any

other party employed by or providing

services to an insured depository institu-

tion, recoverable damages determined to

result from the improvident or otherwise

improper use or investment of any in-

sured depository institution's assets shall

include principal losses and  appropriate

interest. . . .

§1823. Corporation monies

. . .

(c) Assistance to insured deposi-

tory institutions

(1) The Corporation is autho-

rized, in its sole discretion and upon such

terms and conditions as the Board of

Directors may prescribe, to make loans

to, to make deposits in, to purchase the

assets or securities of, to assume the

liabilities of, or to make contributions to,

any insured depository institution--

(A) if such action is taken to

prevent the default of such insured depos-

itory institution;

(B) if, with respect to an insured

bank in default, such action is taken to

restore such insured bank to normal oper-

ation;  or

(C) if, when severe financial

conditions exist which threaten the stabil-

ity of a significant number of insured

depository institutions or of insured de-

pository institutions possessing signifi-

cant financial resources, such action is

taken in order to lessen the risk to the

Corporation posed by such insured depos-

itory institution under such threat of insta-

bility.

(2)(A) In order to facilitate a

merger or consolidation of an insured

depository institution described in sub-

paragraph (B) with another insured de-

pository institution or the sale of any or

all of the assets of such insured deposi-

tory institution or the assumption of any

or all of such insured depository institu-

tion's liabilities by another insured  depos-

itory institution, or the acquisition of the

stock of such insured depository institu-

tion, the Corporation is authorized, in its

sole discretion and upon such terms and

conditions as the Board of Directors may

prescribe--

(i) to purchase any such assets or

assume any such liabilities;

(ii) to make loans or contribu-

tions to, or deposits in, or purchase the

securities of, such other insured deposi-

tory institution or the company which

controls or will acquire control of such

other insured depository institution;

(iii) to guarantee such other

insured depository institution or the com-

pany which controls or will acquire con-

trol of such other insured depository

institution against loss by reason of such

insured institution's merging or consoli-

dating with or assuming the liabilities and

purchasing the assets of such insured

depository institution or by reason of such

company acquiring control of such in-

sured depository institution;  or

(iv) to take any combination of

the actions referred to in subparagraphs

(i) through (iii).

(B) For the purpose of subpara-

graph (A), the insured depository institu-

tion must be an insured depository institu-

tion--

(i) which is in default;

(ii) which, in the judgment of the
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Board of Directors, is in danger of de-

fault;  or

(iii) which, when severe finan-

cial conditions exist which threaten the

stability of a significant number of in-

sured depository institutions or of insured

depository institutions possessing sig-

nificant financial resources, is determined

by the Corporation, in its sole discretion,

to require assistance under subparagraph

(A) in order to lessen the risk to the Cor-

poration posed by such insured deposi-

tory institution under such threat of insta-

bility.

(C) Any action to which the

Corporation is or becomes a party by

acquiring any asset or exercising any

other authority set forth in this section

shall be stayed for a period of 60 days at

the request of the Corporation.

(3) The Corporation may pro-

vide any person acquiring control of,

merging with, consolidating with or ac-

quiring the assets of an insured depository

institution under subsection (f) or (k) of

this section with such financial assistance

as it could provide an insured institution

under this subsection. . . .

§1828. Regulations governing insured

depository institutions

. . .

(c) Merger transactions;  consent

of banking agencies;  emergency ap-

proval; notice;  uniform standards;  anti-

trust actions;  review de novo; limitations;

report to Congress;  applicability

(1) Except with the prior written

approval of the responsible agency, which

shall in every case referred to in this

paragraph be the Corporation, no insured

depository institution shall--

(A) merge or consolidate with

any noninsured bank or institution;

(B) assume liability to pay any

deposits (including liabilities which

would be "deposits" except for the pro-

viso in section 1813(l)(5) of this title)

made in, or similar liabilities of, any

noninsured bank or institution;  or

(C) transfer assets to any nonin-

sured bank or institution in consideration

of the assumption of liabilities for any

portion of the deposits made in such

insured depository institution.

(2) No insured depository insti-

tution shall merge or consolidate with any

other insured depository institution or,

either directly or indirectly, acquire the

assets of, or assume liability to pay any

deposits made in, any other insured de-

pository institution except with the prior

written approval of the responsible agen-

cy, which shall be--

(A) the Comptroller of the Cur-

rency if the acquiring, assuming, or re-

sulting bank is to be a national bank or a

Federal savings association;

(B) the Board of Governors of

the Federal Reserve System if the acquir-

ing, assuming, or resulting bank is to be a

State member bank; and

(C) the Corporation if the ac-

quiring, assuming, or resulting bank is to

be a State nonmember insured bank or a

State savings association. . . .

(11) Money laundering

In every case, the responsible

agency, shall take into consideration the

effectiveness of any insured depository

institution involved in the proposed mer-

ger transaction in combatting money

laundering activities, including in over-

seas branches.

(12) The provisions of this sub-

section do not apply to any merger trans-

action involving a foreign bank if no

party to the transaction is principally

engaged in business in the United States.

. . .

(d) Branch banks

(1) No State nonmember insured

bank shall establish and operate any new

domestic branch unless it shall have the

prior written consent of the Corporation,

and no State nonmember insured bank
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(except a District bank) shall move its

main office or any such branch from one

location to another without such consent.

No foreign bank may move any insured

branch from one location to another with-

out such consent.  The factors to be con-

sidered in granting or withholding the

consent of the Corporation under this

subsection shall be those enumerated in

section 1816 of this title.

(2) No State nonmember insured

bank shall establish or operate any for-

eign branch, except with the prior written

consent of the Corporation and upon such

conditions and pursuant to such regula-

tions as the Corporation may prescribe

from time to time.

(3) Exclusive authority for addi-

tional branches

(A) In general

Effective June 1, 1997, a  State

nonmember bank may not acquire, estab-

lish, or operate a branch in any State

other than the bank's home State (as de-

fined in section 1831u(f)(4) of this title)

or a State in which the bank already has a

branch unless the acquisition, establish-

ment, or operation of a branch in such

State by a State nonmember bank is au-

thorized under this subsection or section

1823(f), 1823(k), or 1831u of this title. ...

(l) Acquisition of foreign banks

or entities

When authorized by State  law, a

State nonmember insured bank may, but

only with the prior written consent of the

Corporation and upon such conditions

and under such regulations as the Corpo-

ration may prescribe from time to time,

acquire and hold, d irectly or indirectly,

stock or other evidences of ownership  in

one or more banks or other entities orga-

nized under the law of a foreign country

or a dependency or insular possession of

the United States and not engaged, di-

rectly or indirectly, in any activity in the

United States except as, in the judgment

of the Board of Directors, shall be in-

cidental to the international or foreign

business of such foreign bank or entity;

and, notwithstanding the provisions of

subsection (j) of this section, such State

nonmember insured bank may, as to  such

foreign bank or entity, engage in transac-

tions that would otherwise be covered

thereby, but only in the manner and with-

in the limit prescribed by the Corporation

by general or specific regulation or rul-

ing. . . .

§1828a. Prudential safeguards

. . .

(b) Board of Governors of the

Federal Reserve System.--

. . .

(4) Foreign Banks.--The Board

may, by regulation or order, impose re-

strictions or requirements on relationships

or transactions between a branch, agency,

or commercial lending company of a

foreign bank in the United States and any

affiliate in the United States of such for-

eign bank that the Board  finds are--

(A) consistent with the purposes

of this Act, the Bank Holding Company

Act of 1956, the Federal Reserve Act, and

other Federal law applicable to foreign

banks and their affiliates in the United

States; and

(B) appropriate to prevent an

evasion of any provision of law referred

to in subparagraph (A) or to avoid any

significant risk to the safety and sound-

ness of depository institutions or any

Federal deposit insurance fund or other

adverse effects, such as undue concentra-

tion of resources, decreased  or unfair

competition, conflicts of interests, or

unsound banking practices. . . .

§1831a. Activities of insured State

banks

(a) Permissible activities

(1) In general

After the end of the 1-year pe-
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riod beginning on December 19, 1991, an

insured State bank may not engage as

principal in any type of activity that is not

permissible for  a national bank unless --

(A) the Corporation has deter-

mined that the activity would pose no

significant risk to the Deposit Insurance

Fund;  and

(B) the State bank is, and contin-

ues to be, in compliance with applicable

capital standards prescribed by the appro-

priate Federal banking agency. . . .

(b) Insurance underwriting

(1) In general

Notwithstanding subsection (a)

of this section, an insured State bank may

not engage in insurance underwriting

except to the extent that activity is per-

missible  for national banks. . . .

(c) Equity Investments by in-

sured State banks

(1) In general

An insured State bank may not,

directly or indirectly, acquire or  retain

any equity investment of a type that is not

permissible for  a national bank. . . .

(c) Equity Investments by in-

sured State banks

(1) In general

An insured State bank may not,

directly or indirectly, acquire or  retain

any equity investment of a type that is not

permissible for  a national bank. . . .

(d) Subsidiaries of insured State

banks

(1) In general

After the end of the 1-year pe-

riod beginning on December 19, 1991, a

subsidiary of an insured State bank may

not engage as principal in any type of

activity that is not permissible for a sub-

sidiary of a national bank unless--

(A) the Corporation has deter-

mined that the activity poses no signifi-

cant risk to the Deposit Insurance Fund;

and

(B) the bank is, and continues to

be, in compliance with applicable capital

standards prescribed by the appropriate

Federal banking agency. ...

§ 1831r.   Payments on foreign deposits

prohibited

(a) In general

Notwithstanding any other pro-

vision of law, the Corporation, the Board

of Governors of the Federal Reserve

System, the Resolution Trust Corpora-

tion, any other agency, department, and

instrumentality of the United States, and

any corporation owned or controlled by

the United States may not, directly or

indirectly, make any payment or provide

any assistance, guarantee, or transfer

under this chapter or any other provision

of law in connection with any insured

depository institution which would have

the direct or indirect effect of satisfying,

in whole or in part, any claim against the

institution for obligations of the institu-

tion which would constitute deposits as

defined in section 1813(l) of this title but

for subparagraphs (A) and (B) of section

1813(l)(5) of this title.

(b) Exception

Subsection (a) of this section

shall not apply to any payment, assis-

tance, guarantee, or transfer made or

provided by the Corporation if the Board

of Directors determines in writing that

such action is not inconsistent with any

requirement of section 1823(c) of this

title.

(c) Discount window lending

No provision of this section shall

be construed as prohibiting any Federal

Reserve bank from making advances or

otherwise extending credit pursuant to the

Federal Reserve Act [12 U.S.C. §§ 221 et

seq.] to any insured depository institution

to the extent that such advance or exten-

sion of credit is consistent with the condi-

tions and limitations imposed under sec-

tion 10B of such Act [12 U.S.C. § 347b].
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§1831u. Interstate bank mergers

(a) Approval of interstate merger

transactions authorized

(1) In general

Beginning on June 1, 1997, the

responsible agency may approve a merger

transaction under section 1828(c) of this

title between insured banks with different

home States, without regard to whether

such transaction is prohibited under the

law of any State.

(2) State election to prohibit

interstate merger transactions

(A) In general

Notwithstanding paragraph (1),

a merger transaction may not be approved

pursuant to paragraph (1) if the transac-

tion involves a bank the home State of

which has enacted a law after September

29, 1994, and before June 1, 1997, that--

(i) applies equally to all

out-of-State banks;  and

(ii) expressly prohibits merger

transactions involving out-of-State banks.

(B) No effect on prior approvals

of merger transactions

A law enacted by a State pursu-

ant to subparagraph (A) shall have no

effect on merger transactions that were

approved before the effective date of such

law. . . .

(f) Applicable rate and other

charge limitations

(1) In general

In the case of any State that has

a constitutional provision that sets a max-

imum lawful annual percentage rate of

interest on any contract at not more than

5 percent above the discount rate for

90-day commercial paper in effect at the

Federal reserve bank for the Federal

reserve district in which such State is

located, except as provided  in paragraph

(2), upon the establishment in such State

of a branch of any out-of-State insured

depository institution in such State under

this section, the maximum interest rate or

amount of interest, discount points, fi-

nance charges, or other similar charges

that may be charged, taken, received, or

reserved (or in the case of a governmental

entity located in such State, paid) from

time to time in any loan or discount made

or upon any note, bill of exchange, fi-

nancing transaction, or other evidence of

debt by-- 

(A) any insured depository insti-

tution whose home State is such State

shall be equal to not more than the greater

of-- 

(i) the maximum interest rate or

amount of interest, discount points, fi-

nance charges, or other similar charges

that may be charged, taken, received, or

reserved in a similar transaction under the

constitution or any statute or other law of

the home State of the out-of-State insured

depository institution establishing any

such branch, without reference to this

section, as such maximum interest rate or

amount of interest may change from time

to time; or 

(ii) the maximum rate or amount

of interest, discount points, finance

charges, or other similar charges that may

be charged, taken, received, or reserved

in a similar transaction by a State insured

depository institution chartered under the

laws of such State or a national bank or

Federal savings association whose main

office is located in such State without

reference to this section; and 

(B) any governmental entity

located in such State or any person that is

not a depository institution described in

subparagraph (A) doing business in such

State, shall be equal to not more than the

greater of the State's maximum lawful

annual percentage rate or 17  percent-- 

(i) to facilitate the uniform im-

plementation of federally mandated or

federally established programs and finan-

cings related thereto, including-- 

(I) uniform accessibility of stu-

dent loans, including the issuance of
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qualified student loan bonds as set forth

in section 144(b) of Title 26; 

(II) the uniform accessibility of

mortgage loans, including the issuance of

qualified mortgage bonds and qualified

veterans' mortgage bonds as set forth in

section 143  of such title; 

(III) the uniform accessibility of

safe and affordable housing programs

administered or subject to review by the

Department of Housing and Urban Devel-

opment, includ ing-- 

(aa) the issuance of exempt

facility bonds for qualified residential

rental property as set forth in section

142(d) of such title; and 

(bb) the issuance of low income

housing tax credits as set forth in section

42 of such title; and 

(IV) the uniform accessibility of

bonds and obligations issued under the

American Recovery and Reinvestment

Act of 2009; 

(ii) to facilitate interstate com-

merce through the issuance of bonds and

obligations under any provision of State

law, including bonds and obligations for

the purpose of economic development,

education, and improvements to infra-

structure; and 

(iii) to facilitate interstate com-

merce generally, including consumer

loans, in the case of any person or gov-

ernmental entity (other than a depository

institution subject to subparagraph (A)

and paragraph (2)) . 

(2) Rule of construction

(A) In general

No provision of this subsection

shall be construed as superseding or

affecting-- 

(i) the authority of any insured

depository institution to take, receive,

reserve, and charge interest on any loan

made in any State other than the State

referred to in paragraph (1); or 

(ii) the applicability of section

1735f-7a of this title, section 85 of this

title, or 1831d  of this title. 

(B) Applicability

This subsection shall be con-

strued to apply to any loan or discount

made, or note, b ill of exchange, financing

transaction, or other evidence of debt,

originated by an insured depository insti-

tution, a governmental entity located in

such State, or a person that is not a depos-

itory institution described in subpara-

graph (A) doing business in such State.

(g) Definitions

For purposes of this section, the

following definitions shall apply: . . .

(10) Responsible agency

The term "responsible agency"

means the agency determined in accor-

dance with section 1828(c)(2) of this title

with respect to a merger transaction. . . .

CHAPTER 17--BANK HOLDING COMPANIES

§1841. Definitions

(a)(1) Except as p rovided in

paragraph (5) of this subsection, "bank

holding company" means any company

which has control over any bank or over

any company that is or becomes a bank

holding company by virtue of this chap-

ter.

(2) Any company has control

over a bank or over any company if--

(A) the company directly or

indirectly or acting through one or more

other persons owns, controls, or has

power to vote 25 per centum or more of

any class of voting securities of the bank

or company;

(B) the company controls in any

manner the election of a majority of the

directors or trustees of the bank or com-

pany;  or

(C) the Board determines, after
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notice and opportunity for hearing, that

the company directly or indirectly exer-

cises a controlling influence over the

management or policies of the bank or

company.

(3) For the purposes of any

proceeding under paragraph (2)(C) of this

subsection, there is a presumption that

any company which d irectly or indirectly

owns, controls, or has power to vote less

than 5 per centum of any class of voting

securities of a given bank or company

does not have control over that bank or

company. . . .

(b) "Company" means any cor-

poration, partnership, business trust,

association, or similar organization, or

any other trust unless by its terms it must

terminate within twenty-five years or not

later than twenty-one years and ten

months after the death of individuals

living on the effective date of the trust but

shall not include any corporation the

majority of the shares of which are owned

by the United States or by any State, and

shall not include a qualified family part-

nership . "Company covered in 1970"

means a company which becomes a bank

holding company as a result of the enact-

ment of the Bank Holding Company Act

Amendments of 1970 and which would

have been a bank holding company on

June 30, 1968, if those amendments had

been enacted on that date.

(c) Bank defined

For purposes of this chapter--

(1) In general

Except as provided in paragraph

(2), the term "bank" means any of the

following:

(A) An insured bank as defined

in section 3(h) of the Federal Deposit

Insurance Act [12 U.S.C. § 1813(h)].

(B) An institution organized

under the laws of the United States, any

State of the United States, the District of

Columbia, any territory of the United

States, Puerto Rico, Guam, American

107

Samoa, or the Virgin Islands which both--

(i) accepts demand deposits or 
deposits that the depositor may withdraw 
by check or similar means for payment to 
third parties or others;  and

(ii) is engaged in the business of 
making commercial loans.

(2) Exceptions

The term "bank" does not in-

clude any of the following:

(A) A foreign bank which would

be a bank within the meaning of para-

graph (1) solely because such bank has an

insured or uninsured branch in the United

States. . . .

(C) An organization that does

not do business in the United States ex-

cept as an incident to  its activities outside

the United States. . . .

(G) An organization operating

under section 25 [12 U.S.C. § 601 et seq.]

or section 25(a) [12 U.S.C. §§ 611 et

seq.] of the Federal Reserve Act. . . .

(d) "Subsidiary", with respect to

a specified bank holding company, means

(1) any company 25 per centum or more

of whose voting shares (excluding shares

owned by the United States or by any

company wholly owned by the United

States) is directly or indirectly owned or

controlled by such bank holding com-

pany, or is held  by it with power to vote;

(2) any company the election of a major-

ity of whose directors is controlled in any

manner by such bank holding company;

or (3) any company with respect to the

management of policies of which such

bank holding company has the power,

directly or indirectly, to exercise a con-

trolling influence, as determined by the

Board, after notice and opportunity for

hearing. . . .

(f) "Board" means the Board of

Governors of the Federal Reserve Sys-

tem.

(g) For the purposes of this

chapter-

(1) shares owned or controlled
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by any subsidiary of a bank holding com-

pany shall be deemed to be indirectly

owned or controlled by such bank holding

company; and

(2) shares held or controlled

directly or indirectly by trustees for the

benefit of (A) a company, (B) the share-

holders or members of a company, or (C)

the employees (whether exclusively or

not) of a company, shall be deemed to be

controlled by such company, unless the

Board determines that such treatment is

not appropriate in light of the facts and

circumstances of the case and the pur-

poses of this Act. . . .

(h)(1) Except as provided by

paragraph (2), the application of this

chapter and of section 371c of this title

shall not be  affected by the fact that a

transaction takes place wholly or  partly

outside the United States or that a com-

pany is organized or operates outside the

United States.

(2) Except as provided in para-

graph (3), the prohibitions of section

1843 of this title shall not apply to shares

of any company organized under the laws

of a foreign country (or to  shares held by

such company in any company engaged

in the same general line of business as the

investor company or in a business related

to the business of the investor company)

that is principally engaged in business

outside the United States if such shares

are held or acquired by a bank holding

company organized under the laws of a

foreign country that is principally en-

gaged in the banking business outside the

United States.  For the purpose of this

subsection, the term "section 2(h)(2)

company" means any company whose

shares are held pursuant to this paragraph.

(3) Nothing in paragraph (2)

authorizes a section 2(h)(2) company to

engage in (or acquire or hold more than 5

percent of the outstanding shares of any

class of voting securities of a company

engaged in) any banking, securities, in-

surance, or other financial activities, as

defined by the Board, in the United

States.  This paragraph does not prohibit

a section 2(h)(2) company from holding

shares that were lawfully acquired before

August 10, 1987.

(4) No domestic office or sub-

sidiary of a bank holding company or

subsidiary thereof holding shares of a

section 2(h)(2) company may extend

credit to a domestic office or subsidiary

of such section 2(h)(2) company on terms

more favorable than those afforded simi-

lar borrowers in the United States.

(5) No domestic banking office

or bank subsidiary of a bank holding

company that controls a section 2(h)(2)

company may offer or market products or

services of such section 2(h)(2) company,

or permit its products or services to be

offered or marketed by or through such

section 2(h)(2) company, unless such

products or services were being so of-

fered or marketed as of March 5, 1987,

and then only in the same manner in

which they were being offered or mar-

keted as of that date. . . .

(k) Affiliate

For purposes of this chapter, the

term "affiliate" means any company that

controls, is contro lled by, or is under

common control with another company.

...

(n) Incorporated definitions

For purposes of this chapter, the

terms "depository institution", "insured

depository institution", "appropriate

Federal banking agency", "default", "in

danger of default", and "State bank super-

visor" have the same meanings as in

section 3 of the Federal Deposit Insur-

ance Act [12 U.S.C. § 1813].

(o) Other definitions

For purposes of this chapter, the

following definitions shall apply:

(1) Capital terms . . .

(B) Bank holding company

(i) Adequately capitalized
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With respect to a bank holding

company, the term "adequately cap ital-

ized" means a level of capitalization

which meets or  exceeds all applicable

Federal regulatory capital standards.

(ii) Well capitalized

A bank holding company is

"well capitalized"  if it meets the required

capital levels for well capitalized bank

holding companies established by the

Board.

(C) Other capital terms

The terms "Tier 1" and "risk-

weighted assets" have the meanings given

those terms in the capital guidelines or

regulations established by the Board for

bank holding companies. . . .

(9) Well managed

The term "well managed" means

--

(A) in the case of any company

or depository institution which receives

examinations, the achievement of --

(i) a CAMEL composite rating

of 1 or 2 (or an equivalent rating under an

equivalent rating system) in connection

with the most recent examination or sub-

sequent review of such company or insti-

tution;  and

(ii) at least a satisfactory rating

for management, if such rating is given;

or

(B) in the case of a company or

depository institution that has not re-

ceived an examination rating, the exis-

tence and use of managerial resources

which the Board determines are satisfac-

tory. . . .

(p) Financial Holding Com-

pany.--For purposes of this Act, the term

'financial holding company' means a bank

holding company that meets the require-

ments of section 4(l)(1) [12 U.S.C. §

1843(l)(1)].

(q) Insurance Company.--For

purposes of sections 4 and 5, the term

'insurance company' includes any person

engaged in the business of insurance to

the extent of such activities.

§1842. Acquisition of bank shares or

assets

(a) Prior approval of Board as

necessary;  exceptions;  disposition, time

extension;  subsequent approval or dispo-

sition upon disapproval

It shall be unlawful, except with

the prior approval of the Board, (1) for

any action to be taken that causes any

company to become a bank holding com-

pany; (2) for any action to be taken that

causes a bank to become a subsidiary of

a bank holding company;  (3) for any

bank holding company to acquire direct

or indirect ownership or control of any

voting shares of any bank if, after such

acquisition, such company will directly or

indirectly own or control more than 5 per

centum of the voting shares of such bank;

(4) for any bank holding company or

subsidiary thereof, other than a bank, to

acquire all or substantially all of the as-

sets of a bank;  or (5) for any bank hold-

ing company to merge or consolidate with

any other bank ho lding company.  Not-

withstanding the foregoing this prohibi-

tion shall not apply to (A) shares acquired

by a bank, (i) in good faith in a fiduciary

capacity, except where such shares are

held under a trust that constitutes a com-

pany as defined in section 1841(b) of this

title and except as provided in paragraphs

(2) and (3) of section 1841(g) of this title,

or (ii) in the regular course of securing or

collecting a deb t previously contracted in

good faith, but any shares acquired after

May 9, 1956, in securing or collecting

any such previously contracted  debt shall

be disposed of within a period of two

years from the date on which they were

acquired;  (B) additional shares acquired

by a bank holding company in a bank in

which such bank holding company owned

or contro lled a majority of the voting

shares prior to such acquisition.  The

Copyright © 2018 Michael P. Malloy. All rights reserved.



   12 USC 1842110

Board is authorized upon application by

a bank to extend, from time to time for

not more than one year at a time, the

two-year period referred to above for

disposing of any shares acquired by a

bank in the regular course of securing or

collecting a debt previously contracted in

good faith, if, in the Board's judgment,

such an extension would not be detrimen-

tal to the public interest, but no such

extension shall in the aggregate exceed

three years.  For the purpose of the pre-

ceding sentence, bank shares acquired

after December 31, 1970, shall not be

deemed to have been acquired in good

faith in a fiduciary capacity if the acquir-

ing bank or company has sole discretion-

ary authority to exercise voting rights

with respect thereto, but in such instances

acquisitions may be made without prior

approval of the Board if the Board, upon

application filed within ninety days after

the shares are acquired, approves reten-

tion or, if retention is disapproved, the

acquiring bank disposes of the shares or

its sole discretionary voting rights within

two years after issuance of the order of

disapproval;  or (C) the acquisition, by a

company, of control of a bank in a reor-

ganization in which a person or group of

persons exchanges their shares of the

bank for shares of a newly formed bank

holding company and receives after the

reorganization substantially the same

proportional share interest in the holding

company as they held in the bank except

for changes in shareholders' interests

resulting from the exercise of dissenting

shareholders' rights under State or Federal

law if--.

(i) immediately following the

acquisition--

(I) the bank holding company

meets the capital and other financial

standards prescribed by the Board by

regulation for such a bank holding com-

pany;  and

(II) the bank is adequately capi-

talized (as defined in section 1831o of

this title);

(ii) the holding company does

not engage in any activities other than

those of managing and controlling banks

as a result of the reorganization;

(iii) the company provides 30

days prior notice to the Board and the

Board does not object to such transaction

during such 30-day period;  and

(iv) the holding company will

not acquire control of any additional bank

as a result of the reorganization. . . .

(c) Factors for consideration by

Board

(1) Competitive factors

The Board  shall not approve --

(A) any acquisition or merger or

consolidation under this section which

would result in a monopoly, or which

would be in furtherance of any combina-

tion or conspiracy to monopolize or to

attempt to monopolize the business of

banking in any part of the United States,

or

(B) any other proposed acquisi-

tion or merger or consolidation under this

section whose effect in any section of the

country may be substantially to lessen

competition, or to tend to create a monop-

oly, or which in any other manner would

be in restraint [of] trade, unless it finds

that the anticompetitive effects of the

proposed transaction are  clearly out-

weighed in the public interest by the

probable effect of the transaction in meet-

ing the convenience and needs of the

community to be served.

(2) Banking and community

factors

In every case, the Board  shall

take into consideration the financial and

managerial resources and future prospects

of the company or companies and the

banks concerned, and the convenience

and needs of the community to be served.

(3) Supervisory factors

The Board shall disapprove any
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application under this section by any

company if --

(A) the company fails to provide

the Board with adequate assurances that

the company will make available to the

Board such information on the operations

or activities of the company, and any

affiliate of the company, as the Board

determines to be appropriate to determine

and enforce compliance with this chapter;

or

(B) in the case of an application

involving a foreign bank, the foreign bank

is not subject to comprehensive supervi-

sion or regulation on a consolidated basis

by the appropriate authorities in the

bank's home country. . . .

(5) Managerial resources

Consideration of the managerial

resources of a company or bank under

paragraph (2) shall include consideration

of the competence, experience, and

integrity of the officers, directors, and

principal shareholders of the company or

bank.

(6) Money laundering

In every case, the Board shall

take into consideration the effectiveness

of the company or companies in combat-

ting money laundering activities, includ-

ing in overseas branches.

(d) Interstate banking

(1) Approvals authorized

(A) Acquisition of banks

The Board may approve an

application under this section by a bank

holding company that is well capitalized

and well managed to acquire control of,

or acquire all or substantially all of the

assets of, a bank located in a State other

than the home State of such bank holding

company, without regard to whether such

transaction is prohibited under the law of

any State.

(e) Insured depository institution

Every bank that is a holding

company and every bank that is a subsid-

iary of such a company shall become and

remain an insured depository institution

as defined in section 1813 of this title. ...

§1843. Interests in nonbanking orga-

nizations

(a) Ownership or control of

voting shares of any company not a bank;

engagement in activities other than bank-

ing

Except as otherwise provided in

this chapter, no bank holding company

shall--

(1) after May 9, 1956, acquire

direct or indirect ownership or control of

any voting shares of any company which

is not a bank, or

(2) after two years from the date

as of which it becomes a bank holding

company, or in the case of a company

which has been continuously affiliated

since May 15, 1955, with a company

which was registered under the Invest-

ment Company Act of 1940 [15 U.S.C.

§§ 80a-1 et seq.], prior to May 15, 1955,

in such a manner as to constitute an affili-

ated company within the meaning of that

Act, after December 31, 1978, or, in the

case of any company which becomes, as

a result of the enactment of the Bank

Holding Company Act Amendments of

1970, a bank holding company on De-

cember 31, 1970, after December 31,

1980, retain direct or indirect ownership

or control of any voting shares of any

company which is not a bank or bank

holding company or engage in any activi-

ties other than (A) those of banking or of

managing or controlling banks and other

subsidiaries authorized under this chapter

or of furnishing services to or performing

services for its subsidiaries, and (B) those

permitted under paragraph (8) of subsec-

tion (c) of this section subject to all the

conditions specified in such paragraph or

in any order or regulation issued by the

Board under such paragraph. . . .

The Board is authorized, upon applica-
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tion by a bank holding company, to ex-

tend the two year period referred to in

paragraph (2) above from time to time as

to such bank holding company for not

more than one year at a time, if, in its

judgment, such an extension would not be

detrimental to the public interest, but no

such extensions shall in the aggregate

exceed three years. Notwithstanding any

other provision of this chapter, the period

ending December 31, 1980, referred to in

paragraph (2) above, may be extended by

the Board of Governors to December 31,

1984, but only for the divestiture by a

bank holding company of real estate or

interests in real estate lawfully acquired

for investment or development.  In mak-

ing its decision whether to grant such

extension, the Board shall consider

whether the company has made a good

faith effort to divest such interests and

whether such extension is necessary to

avert substantial loss to the  company. ...

(c) Exemptions

The prohibitions in this section

shall not apply to . . .

(1) shares of any company en-

gaged or to be engaged solely in one or

more of the following activities:  (A)

holding or operating properties used

wholly or substantially by any banking

subsidiary of such bank holding company

in the operations of such banking subsid-

iary or acquired for such future use;  or

(B) conducting a safe deposit business; or

(C) furnishing services to or performing

services for such bank holding company

or its banking subsidiaries;  or (D ) liqui-

dating assets acquired from such bank

holding company or its banking subsidiar-

ies or acquired from any other source

prior to May 9, 1956, or the date on

which such company became a bank

holding company, whichever is later;

(2) shares acquired by a bank

holding company or any of its subsidiar-

ies in satisfaction of a debt previously

contracted in good faith, but such shares

shall be disposed of within a period of

two years from the date on which they

were acquired, except that the Board  is

authorized upon application by such bank

holding company to extend such period of

two years from time to time as to such

holding company for not more than one

year at a  time if, in its judgment, such an

extension would  not be detrimental to the

public interest, and, in the case of a bank

holding company which has not disposed

of such shares within 5 years after the

date on which such shares were acquired,

the Board may, upon the application of

such company, grant additional exemp-

tions if, in the judgment of the Board,

such extension would not be detrimental

to the public interest and, either the bank

holding company has made a good faith

attempt to dispose of such shares during

such 5-year period, or the disposal of

such shares during such 5-year period

would have been detrimental to the com-

pany, except that the aggregate duration

of such extensions shall not extend be-

yond 10 years after the date on which

such shares were acquired;

(3) shares acquired by such bank

holding company from any of its subsid-

iaries which subsidiary has been re-

quested to dispose of such shares by any

Federal or State authority having statutory

power to examine such subsidiary, but

such bank holding company shall dispose

of such shares within a period of two

years from the date on which they were

acquired;

(4) shares held  or acquired by a

bank in good faith in a fiduciary capacity,

except where such shares are held under

a trust that constitutes a company as de-

fined in section 1841(b) of this title and

except as provided in paragraphs (2) and

(3) of section 1841(g) of this title;

(5) shares which are of the kinds

and amounts eligible for investment by

national banking associations under the

provisions of section 24 of this title; 
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(6) shares   of   any   company

which do not include more than 5 per

centum of the outstanding voting shares

of such company;

(7) shares of an investment com-

pany which is  not  a  bank  holding com-

pany and which is not engaged in any

business other than investing in securities,

which securities do not include more than

5 per centum of the outstanding voting

shares of any company;

(8) shares of any company the

activities of which had been determined

by the Board by regulation or order under

this paragraph as of the day before the

date  of the  enactm ent of th e

Gramm-Leach-Bliley Act, to be so

closely related to banking as to be a prop-

er incident thereto (subject to such terms

and conditions contained in such regula-

tion or order, unless modified by the

Board);

(9) shares held or activities

conducted by any company organized

under the laws of a foreign country the

greater part of whose business is con-

ducted outside the United States, if the

Board by regulation or order determines

that, under the circumstances and subject

to the conditions set forth in the regula-

tion or order, the exemption would not be

substantially at variance with the pur-

poses of this chapter and would be in the

public interest;

(10) shares lawfully acquired

and owned prior to May 9, 1956 , by a

bank which is a bank holding company,

or by any of its wholly owned subsidiar-

ies;

(11) shares owned directly or

indirectly by a company covered in 1970

in a company which does not engage in

any activities other than those in which

the bank holding company, or its subsid-

iaries, may engage by virtue of this sec-

tion, but nothing in this paragraph autho-

rizes any bank holding company, or sub-

sidiary thereof, to acquire any interest in

or the assets of any going concern (except

pursuant to a binding written contract

entered into before June 30, 1968, or

pursuant to another provision of this

chapter) other than one which was a sub-

sidiary on June 30, 1968;

(12) shares retained or acquired,

or activities engaged in, by any company

which becomes, as a result of the enact-

ment of the Bank Holding Company Act

Amendments of 1970, a  bank holding

company on December 31, 1970, or by

any subsidiary thereof, if such company--

(A) within the applicable time

limits prescribed in subsection (a)(2) of

this section (i) ceases to be a bank hold-

ing company, or (ii) ceases to retain di-

rect or indirect ownership or control of

those shares and to engage in those activi-

ties not authorized under this section;

and

(B) complies with such other

conditions as the Board  may by regula-

tion or order prescribe;

(13) shares of, or activities con-

ducted by, any company which does no

business in the United States except as an

incident to its international or foreign

business, if the Board by regulation or

order determines that, under the circum-

stances and subject to the conditions set

forth in the regulation or order, the ex-

emption would  not be substantially at

variance with the purposes of this chapter

and would be in the public interest;  or

(14) shares of any company

which is an export trading company

whose acquisition (including each acqui-

sition of shares) or formation by a bank

holding company has not been disap-

proved by the Board pursuant to this

paragraph, except that such investments,

whether direct or indirect, in such shares

shall not exceed 5 per centum of the bank

holding company's consolidated capital

and surplus. . . .

(k) Engaging in Activities That

Are Financial in Nature.--
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(1) In General.--Notwithstanding

subsection (a), a financial holding com-

pany may engage in any activity, and may

acquire and retain the shares of any com-

pany engaged in any activity, that the

Board, in accordance with paragraph (2),

determines (by regulation or order)--

(A) to be financial in nature or

incidental to such financial activity; or

(B) is complementary to  a finan-

cial activity and does not pose a substan-

tial risk to the safety or soundness of

depository institutions or the financial

system generally.

(2) Coordination Between the

Board and the Secretary of the Trea-

sury.--

(A) Proposals Raised Before the

Board.--

(i) Consultation.--The Board

shall notify the Secretary of the Treasury

of, and consult with the Secretary of the

Treasury concerning, any request, pro-

posal, or application under this subsection

for a determination of whether an activity

is financial in nature or incidental to a

financial activity.

(ii) Treasury View.--The Board

shall not determine that any activity is

financial in nature or incidental to a finan-

cial activity under this subsection if the

Secretary of the Treasury notifies the

Board in writing, not later than 30 days

after the date of receipt of the notice

described in clause (i) (or such longer

period as the Board determines to be

appropriate under the circumstances) that

the Secretary of the Treasury believes that

the activity is not financial in nature or

incidental to a financial activity or is not

otherwise permissible under this section.

(B) Proposals Raised by the

Treasury.--

(i) Treasury Recommenda-

tion.--The Secretary of the Treasury may,

at any time, recommend in writing that

the Board find an activity to be financial

in nature or incidental to a financial activ-

ity.

(ii) Time Period for Board Ac-

tion.--Not later than 30 days after the date

of receipt of a written recommendation

from the Secretary of the Treasury under

clause (i) (or such longer period as the

Secretary of the Treasury and the Board

determine to be appropriate under the

circumstances), the Board shall determine

whether to initiate a public rulemaking

proposing that the recommended activity

be found to be financial in nature or inci-

dental to a financial activity under this

subsection, and shall notify the Secretary

of the Treasury in writing of the determi-

nation of the Board and, if the Board

determines not to seek public comment

on the proposal, the reasons for that de-

termination.

(3) Factors to Be Consid-

ered.--In determining whether an activity

is financial in nature or incidental to a

financial activity, the Board  shall take

into account--

(A) the purposes of this Act and

the Gramm-Leach-Bliley Act;

(B) changes or reasonably ex-

pected changes in the marketp lace in

which financial holding companies com-

pete;

(C) changes or reasonably ex-

pected changes in the technology for

delivering financial services; and

(D) whether such activity is

necessary or appropriate to allow a finan-

cial holding company and the affiliates of

a financial holding company to--

(i) compete effectively with any

company seeking to provide financial

services in the United States;

(ii) efficiently deliver informa-

tion and services that are financial in

nature through the use of technological

means, including any application neces-

sary to protect the security or efficacy of

systems for the transmission of data or

financial transactions; and

(iii) offer customers any avail-
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able or emerging technological means for

using financial services or for the docu-

ment imaging of data.

(4) Activities That Are Financial

in Nature.--For purposes of this subsec-

tion, the following activities shall be

considered to be financial in nature:

(A) Lending, exchanging, trans-

ferring, investing for others, or safeguard-

ing money or securities.

(B) Insuring, guaranteeing, or

indemnifying against loss, harm, damage,

illness, disability, or death, or providing

and issuing annuities, and acting as prin-

cipal, agent, or broker for purposes of the

foregoing, in any State.

(C) Providing financial, invest-

ment, or economic advisory services,

including advising an investment com-

pany (as defined in section 3 of the In-

vestment Company Act of 1940).

(D) Issuing or selling instru-

ments representing interests in pools of

assets permissible for  a bank to hold

directly.

(E) Underwriting, dealing in, or

making a market in securities.

(F) Engaging in any activity that

the Board has determined, by order or

regulation that is in effect on the date of

the enactment of the Gramm-Leach-Bli-

ley Act, to be so c losely related to bank-

ing or managing or controlling banks as

to be a proper incident thereto (subject to

the same terms and conditions contained

in such order or regulation, unless modi-

fied by the Board).

(G) Engaging, in the United

States, in any activity that--

(i) a bank holding company may

engage in outside of the United States;

and

(ii) the Board  has determined,

under regulations prescribed or interpre-

tations issued pursuant to subsection

(c)(13) (as in effect on the day before the

date  of the en actm ent o f  the

Gramm-Leach-Bliley Act) to be usual in

connection with the transaction of bank-

ing or other financial operations abroad.

(H) Directly or indirectly acquir-

ing or controlling, whether as principal,

on behalf of 1 or more entities (including

entities, other than a depository institution

or subsidiary of a depository institution,

that the bank holding company controls),

or otherwise, shares, assets, or ownership

interests (including debt or equity securi-

ties, partnership interests, trust certifi-

cates, or other instruments representing

ownership) of a company or other entity,

whether or not constituting control of

such company or entity, engaged in any

activity not authorized pursuant to this

section if--

(i) the shares, assets, or owner-

ship interests are not acquired or held by

a depository institution or subsidiary of a

depository institution;

(ii) such shares, assets, or own-

ership interests are acquired and held by--

(I) a securities affiliate or an

affiliate thereof; or

(II) an affiliate of an insurance

company described in subparagraph

(I)(ii) that provides investment advice to

an insurance company and is registered

pursuant to the Investment Advisers Act

of 1940, or an affiliate of such investment

adviser;as part of a bona fide underwrit-

ing or merchant or investment banking

activity, including investment activities

engaged in for the purpose of apprecia-

tion and ultimate resale or disposition of

the investment;

(iii) such shares, assets, or own-

ership interests are held for a period of

time to enable the sale or disposition

thereof on a reasonable basis consistent

with the financial viability of the activi-

ties described in clause (ii); and

(iv) during the period such

shares, assets, or ownership interests are

held, the bank holding company does not

routinely manage or operate such com-

pany or entity except as may be necessary
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or required to obtain a reasonable return

on investment upon resale or disposition.

(I) Directly or indirectly acquir-

ing or controlling, whether as principal,

on behalf of 1 or more entities (including

entities, other than a depository institution

or subsidiary of a depository institution,

that the bank holding company controls)

or otherwise, shares, assets, or ownership

interests (including debt or equity securi-

ties, partnership interests, trust certificates

or other instruments representing owner-

ship) of a company or other entity, whe-

ther or not constituting control of such

company or entity, engaged in any activ-

ity not authorized pursuant to this section

if--

(i) the shares, assets, or owner-

ship interests are not acquired or held by

a depository institution or a subsidiary of

a depository institution;

(ii) such shares, assets, or own-

ership interests are acquired and held by

an insurance company that is predomi-

nantly engaged in underwriting life, acci-

dent and health, or property and casualty

insurance (other than credit-related insur-

ance) or providing and issuing annuities;

(iii) such shares, assets, or own-

ership interests represent an investment

made in the ordinary course of business

of such insurance company in accordance

with relevant State law governing such

investments; and

(iv) during the period such

shares, assets, or ownership interests are

held, the bank holding company does not

routinely manage or operate such com-

pany except as may be necessary or re-

quired to obtain a reasonable return on

investment.

(5) Actions Required.--

(A) In General.--The Board

shall, by regulation or order, define, con-

sistent with the purposes of this Act, the

activities described in subparagraph (B)

as financial in nature, and the extent to

which such activities are financial in

nature or incidental to a financial activity.

(B) Activities.--The activities

described in this subparagraph are as

follows:

(i) Lending, exchanging, trans-

ferring, investing for others, or safeguard-

ing financial assets other than money or

securities.

(ii) Providing any device or

other instrumentality for transferring

money or other financial assets.

(iii) Arranging, effecting, or

facilitating financial transactions for the

account of third parties.

(6) Required Notification.--

(A) In General.--A financial

holding company that acquires any com-

pany or commences any activity pursuant

to this subsection shall provide written

notice to the Board describing the activity

commenced or conducted by the company

acquired not later  than 30 calendar days

after commencing the activity or consum-

mating the acquisition, as the case may

be.

(B) Approval not required for

certain financial activities

(i) In general

Except as provided in subsection

(j) with regard to the acquisition of a

savings association and clause (ii), a

financial holding company may com-

mence any activity, or acquire any com-

pany, pursuant to paragraph (4) or any

regulation prescribed or order issued

under paragraph (5), without prior ap-

proval of the Board.

(ii) Exception

A financial holding company

may not acquire a company, without the

prior approval of the Board, in a transac-

tion in which the total consolidated assets

to be acquired by the financial holding

company exceed $10,000,000,000.

(iii) Hart-Scott-Rodino filing

requirement

Solely for purposes of section

18a(c)(8) of Title 15, the transactions
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subject to the requirements of this para-

graph shall be treated as if the approval of

the Board  is not required. 

(7) Merchant Banking Activi-

ties.--

(A) Joint Regulations.--The

Board and the Secretary of the Treasury

may issue such regulations implementing

paragraph (4)(H), including limitations on

transactions between depository institu-

tions and companies controlled pursuant

to such paragraph, as the Board and the

Secretary jointly deem appropriate to

assure compliance with the purposes and

prevent evasions of this Act and the

Gramm-Leach-Bliley Act and to protect

depository institutions.

(B) Sunset of Restrictions on

Merchant Banking Activities of Financial

Subsidiaries.--The restrictions contained

in paragraph (4)(H) on the ownership and

control of shares, assets, or ownership

interests by or on behalf of a subsidiary of

a depository institution shall not apply to

a financial subsidiary (as defined in [12

U.S.C. § 24a]) of a bank, if the Board and

the Secretary of the Treasury jointly

authorize financial subsidiaries of banks

to engage in merchant banking activities

pursuant to section  122  of the

Gramm-Leach-Bliley Act.

(l) Conditions for Engaging in

Expanded Financial Activities.--

(1) in General.--Notwithstanding

subsection (k), (n), or (o), a bank holding

company may not engage in any activity,

or directly or indirectly acquire or  retain

shares of any company engaged in any

activity, under subsection (k), (n), or (o),

other than activities permissible for any

bank holding company under subsection

(c)(8), unless--

(A) all of the depository institu-

tion subsidiaries of the bank holding

company are well capitalized;

(B) all of the depository institu-

tion subsidiaries of the bank holding

company are well managed; 
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(C) the bank holding company is

well capitalized and well managed; and

(D) the bank holding company

has filed with the Board--

(i) a declaration that the com-

pany elects to be a financial holding

company to engage in activities or ac-

quire and retain shares of a company that

were not permissible for a bank holding

company to engage in or acquire before

the enactment of the Gramm-Leach-Bli-

ley Act; and

(ii) a certification that the com-

pany meets the requirements of subpara-

graphs (A) (B), and (C).

(2) CRA Requirement.-- Not-

withstanding subsection (k) or (n) of this

section, [12 U.S.C. § 24a], or section

46(a) of the Federal Deposit Insurance

Act, the appropriate Federal banking

agency shall prohibit a financial holding

company or any insured depository insti-

tution from--

(A) commencing any new activ-

ity under subsection (k) or (n)  of this

section, [12 U.S.C. § 24a], or section

46(a) of the Federal Deposit Insurance

Act; or

(B) directly or indirectly acquir-

ing control of a company engaged in any

activity under subsection (k) or (n)  of this

section, [12 U.S.C. § 24a], or section

46(a) of the Federal Deposit Insurance

Act (other than an investment made pur-

suant to subparagraph (H) or (I) of sub-

section (k)(4), or section 122 of the

Gramm-Leach-Bliley Act, or under sec-

tion 46(a) of the Federal Deposit Insur-

ance Act by reason of such section 122,

by an affiliate already engaged in activi-

ties under any such provision);

if any insured depository institution sub-

sidiary of such financial holding com-

pany, or the insured depository institution

or any of its insured depository institution

affiliates, has received in its most recent

examination under the Community Rein-

vestment Act of 1977, a rating of less
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than "satisfactory record of meeting com-

munity credit needs".

(3) Foreign Banks.--For pur-

poses of paragraph (1), the Board  shall

apply comparable capital and manage-

ment standards to a foreign bank that

operates a branch or agency or owns or

controls a commercial lending company

in the United States, giving due regard to

the principle of national treatment and

equality of competitive opportunity.

(m) Provisions Applicable to

Financial Holding Companies That Fail

to Meet Certain Requirements.--

(1) In General.--If the Board

finds that--

(A) a financial holding company

is engaged, directly or indirectly, in any

activity under subsection (k), (n), or (o),

other than activities that are permissible

for a bank holding company under sub-

section (c)(8); and

(B) such financial holding com-

pany is not in compliance with the re-

quirements of subsection (l)(1);

the Board shall give notice to the finan-

cial holding company to that effect, de-

scribing the conditions giving rise to the

notice.

(2) Agreement to Correct Condi-

tions Required.--Not later than 45  days

after the date of receipt by a financial

holding company of a notice given under

paragraph (1) (or such additional period

as the Board may permit), the financial

holding company shall execute an agree-

ment with the Board to comply with the

requirements applicable to a financial

holding company under subsection (l)(1).

(3) Board May Impose Limita-

tions.--Until the conditions described in a

notice to a financial holding company

under paragraph (1) are corrected, the

Board may impose such limitations on the

conduct or activities of that financial

holding company or any affiliate of that

company as the Board determines to be

appropriate under the circumstances and

consistent with the purposes of this Act.

(4) Failure to Correct.--If the

conditions described in a notice to a

financial holding company under para-

graph (1) are not corrected within 180

days after the date of receipt by the finan-

cial holding company of a notice under

paragraph (1), the Board may require

such financial holding company, under

such terms and conditions as may be

imposed by the Board and subject to such

extension of time as may be granted in the

discretion of the  Board, either--

(A) to divest control of any

subsidiary depository institution; or

(B) at the election of the finan-

cial holding company instead to cease to

engage in any activity conducted by such

financial holding company or its subsid-

iaries (other than a depository institution

or a subsidiary of a depository institution)

that is not an activity that is permissible

for a bank holding company under sub-

section (c)(8).

(5) Consultation.--In taking any

action under this subsection, the Board

shall consult with all relevant Federal and

State regulatory agencies and authorities.

(n) Authority to Retain Limited

Nonfinancial Activities and Affiliations.--

(1) In General.-- Notwithstand-

ing subsection (a), a company that is not

a bank holding company or a foreign

bank (as defined in section 1(b)(7) of the

International Banking Act of 1978) and

becomes a financial holding company

after the date of the enactment of the

Gramm-Leach-Bliley Act may continue to

engage in any activity and retain direct or

indirect ownership or control of shares of

a company engaged in any activity if--

(A) the holding company law-

fully was engaged in the activity or held

the shares of such company on September

30, 1999;

(B) the holding company is

predominantly engaged in financial activ-

ities as defined in paragraph (2); and
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(C) the company engaged in

such activity continues to engage only in

the same activities that such company

conducted on September 30, 1999, and

other activities permissible under this

Act.

(2) Predominantly Finan-

cial.--For purposes of this subsection, a

company is predominantly engaged in

financial activities if the annual gross

revenues derived by the holding company

and all subsidiaries of the holding com-

pany (excluding revenues derived from

subsidiary depository institutions), on a

consolidated basis, from engaging in

activities that are financial in nature or

are incidental to a financial activity under

subsection (k) represent at least 85 per-

cent of the consolidated annual gross

revenues of the company.

(3) No Expansion of Grandfa-

thered Commercial Activities Through

Merger or Consolidation.--A financial

holding company that engages in activi-

ties or holds shares pursuant to this sub-

section, or a subsidiary of such financial

holding company, may not acquire, in any

merger, consolidation, or other type of

business combination, assets of any other

company that is engaged in any activity

that the Board has not determined to be

financial in nature or incidental to a finan-

cial activity under subsection (k), except

this paragraph shall not apply with re-

spect to a company that owns a broad-

casting station licensed under title III of

the Communications Act of 1934 and  the

shares of which are under common con-

trol with an insurance company since

January 1, 1998, unless such company is

acquired by, or otherwise becomes an

affiliate of, a bank holding company that,

at the time such acquisition or affiliation

is consummated, is 1 of the 5 largest

domestic bank holding companies (as

determined on the basis of the consoli-

dated total assets of such companies).

(4) Continuing Revenue Limita-

tion on Grandfathered Commercial Activ-

ities.-- Notwithstanding any other provi-

sion of this subsection, a financial holding

company may continue to engage in ac-

tivities or hold shares in companies pur-

suant to this subsection only to the extent

that the aggregate annual gross revenues

derived from all such activities and all

such companies does not exceed 15 per-

cent of the consolidated annual gross

revenues of the financial holding com-

pany (excluding revenues derived from

subsidiary depository institutions).

(5) Cross Marketing Restrictions

Applicable to Commercial Activities.--

(A) In General.--A depository

institution controlled by a financial hold-

ing company shall not--

(i) offer or market, directly or

through any arrangement, any product or

service of a company whose activities are

conducted or whose shares are owned or

controlled by the financial holding com-

pany pursuant to this subsection or sub-

paragraph (H) or (I) of subsection (k)(4);

or

(ii) permit any of its products or

services to be offered or marketed, d i-

rectly or through any arrangement, by or

through any company described in clause

(i).

(B) Rule of Construction.--Sub-

paragraph (A) shall not be construed as

prohibiting an arrangement between a

depository institution and a company

owned or controlled pursuant to subpara-

graph (H) or (I) of subsection (k)(4) for

the marketing of products or services

through statement inserts or Internet

websites if--

(i) such arrangement does not

violate section 106 of the Bank Holding

Company Act Amendments of 1970; and

(ii) the Board determines that the

arrangement is in the public interest, does

not undermine the separation of banking

and commerce, and is consistent with the

safety and  soundness of depository insti-
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tutions.

(6) Transactions with Nonfinan-

cial Affiliates.--A depository  institution

controlled by a financial holding com-

pany may not engage in a covered trans-

action (as defined in section 23A(b)(7) of

the Federal Reserve Act) with any affili-

ate controlled by the company pursuant to

this subsection.

(7) Sunset of Grandfather.--A

financial holding company engaged in

any activity, or retaining direct or indirect

ownership or control of shares of a com-

pany, pursuant to this subsection, shall

terminate such activity and divest owner-

ship or control of the shares of such com-

pany before the end of the 10-year period

beginning on the date of the enactment of

the Gramm-Leach-Bliley Act.  The Board

may, upon application by a financial

holding company, extend such 10-year

period by a period not to exceed an addi-

tional 5 years if such extension would not

be detrimental to the public interest.

(o) Regulation of Certain Finan-

cial Holding Companies.--Notwith-

standing subsection (a), a company that is

not a bank holding company or a foreign

bank (as defined in section 1(b)(7) of the

International Banking Act of 1978) and

becomes a financial holding company

after the date of enactment of the Gramm-

Leach-Bliley Act, may continue to engage

in, or directly or indirectly own or control

shares of a company engaged in, activities

related to the trading, sale, or investment

in commodities and underlying physical

properties that were not permissible for

bank holding companies to conduct in the

United States as of September 30, 1997,

if--

(1) the holding company, or any

subsidiary of the holding company, law-

fully was engaged, directly or indirectly,

in any of such activities as of September

30, 1997, in the United States;

(2) the attributed aggregate

consolidated assets of the company held

by the holding company pursuant to this

subsection, and not otherwise permitted

to be held by a financial holding com-

pany, are equal to not more than 5 percent

of the total consolidated assets of the

bank holding company, except that the

Board may increase that percentage by

such amounts and under such circum-

stances as the Board considers appropri-

ate, consistent with the purposes of this

Act; and

(3) the holding company does

not permit--

(A) any company, the shares of

which it owns or controls pursuant to this

subsection, to offer or market any product

or service of an affiliated depository

institution; or

(B) any affiliated depository

institution to offer or market any product

or service of any company, the shares of

which are owned or controlled by such

holding company pursuant to this subsec-

tion.

§1844. Administration

(a) Registration of bank holding

company

Within one hundred and eighty

days after May 9, 1956, or within one

hundred and eighty days after becoming

a bank holding company, whichever is

later, each bank holding company shall

register with the Board on forms pre-

scribed by the Board, which shall include

such information with respect to the fi-

nancial condition and operations, man-

agement, and intercompany relationships

of the bank holding company and its

subsidiaries, and related matters, as the

Board may deem necessary or appropriate

to carry out the purposes of this chapter.

The Board may, in its discretion, extend

the time within which a bank holding

company shall register and file the requi-

site information.  A declaration filed in

accordance with section 4(l)(1)(C) [12
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U.S.C. § 1843(l)(1)(C)] shall satisfy the

requirements of this subsection with

regard to the registration of a bank hold-

ing company but not any requirement to

file an application to acquire a bank pur-

suant to section 3.

(b) Regulations and orders

The Board is authorized to issue

such regulations and orders, including

regulations and orders relating to the

capital requirements for bank holding

companies, as may be necessary to enable

it to administer and carry out the purposes

of this chapter and prevent evasions

thereof. In establishing capital regulations

pursuant to this subsection, the Board

shall seek to make such requirements

countercyclical, so that the amount of

capital required to be maintained by a

company increases in times of economic

expansion and decreases in times of eco-

nomic contraction, consistent with the

safety and  soundness of the company.

(c) Reports and Examinations.--

(1) Reports.--

(A) In General.--The Board,

from time to time, may require a bank

holding company and any subsidiary of

such company to submit reports under

oath to  keep the Board  informed as to--

(i) its financial condition, sys-

tems for monitoring and controlling fi-

nancial and operating risks, and transac-

tions with depository institution subsid-

iaries of the bank holding company; and

(ii) compliance by the bank

holding company or subsidiary with--

(I) this chapter;

(II) Federal laws that the Board

has specific jurisdiction to enforce against

the company or subsidiary; and

(III) other than in the case of an

insured depository institution or function-

ally regulated subsidiary, any other appli-

cable provision of Federal law. 

(B) Use of existing reports and

other supervisory information

The Board shall, to the fullest

extent possible, use--

(i) reports and other supervisory

information that the bank holding com-

pany or any subsidiary thereof has been

required to provide to other Federal or

State regulatory agencies;

(ii) externally audited financial

statements of the bank holding company

or subsidiary;

(iii) information otherwise avail-

able from Federal or State regulatory

agencies; and

(iv) information that is otherwise

required to be reported publicly. 

(C) Availability

Upon the request of the Board,

the bank holding company or a subsidiary

of the bank holding company shall

promptly provide to  the Board any infor-

mation described in clauses (i) through

(iii) of subparagraph (B).

(2) Examinations

(A) In general

Subject to subtitle B of the Con-

sumer Financial Protection Act of 2010,

the Board may make examinations of a

bank holding company and each subsid-

iary of a bank holding company in order

to--

(i) inform the Board  of--

(I) the nature of the operations

and financial condition of the bank hold-

ing company and the subsidiary;

(II) the financial, operational,

and other risks within the bank holding

company system that may pose a threat

to--

(aa) the safety and soundness of

the bank holding company or of any

depository institution subsidiary of the

bank holding company; or

(bb) the stability of the financial

system of the United States; and

(III) the systems of the bank

holding company for monitoring and

controlling the risks described in sub-

clause (II); and

(ii) monitor the compliance of
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the bank holding company and the sub-

sidiary with--

(I) this chapter;

(II) Federal laws that the Board

has specific jurisdiction to enforce against

the company or subsidiary; and

(III) other than in the case of an

insured depository institution or function-

ally regulated subsidiary, any other appli-

cable provisions of Federal law.

(B) Use of reports to reduce

examinations

For purposes of this paragraph,

the Board shall, to the fullest extent possi-

ble, rely on--

(i) examination reports made by

other Federal or State regulatory agencies

relating to a bank holding company and

any subsidiary of a bank holding com-

pany; and

(ii) the reports and other infor-

mation required under paragraph (1).

(C) Coordination with other

regulators

The Board  shall--

(i) provide reasonable notice to,

and consult with, the appropriate Federal

banking agency, the Securities and Ex-

change Commission, the Commodity

Futures Trading Commission, or State

regulatory agency, as appropriate, for a

subsidiary that is a depository institution

or a functionally regulated subsidiary of a

bank holding company before commenc-

ing an examination of the subsidiary

under this section; and

(ii) to the fullest extent possible,

avoid duplication of examination activi-

ties, reporting requirements, and  requests

for information. 

(3) Capital.--

(A) In General.--The Board may

not, by regulation, guideline, order, or

otherwise, prescribe or impose any capital

or capital adequacy rules, guidelines,

standards, or requirements on any func-

tionally regulated subsidiary of a bank

holding company that--

(i) is not a depository institution;

and

(ii) is--

(I) in compliance with the appli-

cable capital requirements of its Federal

regulatory authority (including the Securi-

ties and Exchange Commission) or State

insurance authority;

(II) properly registered as an

investment adviser under the Investment

Advisers Act of 1940, or with any State;

or

(III) is licensed as an insurance

agent with the appropriate State insurance

authority.

(B) Rule of Construction.--Sub-

paragraph (A) shall not be construed as

preventing the Board from imposing

capital or capital adequacy rules, guide-

lines, standards, or requirements with

respect to--

(i) activities of a registered in-

vestment adviser other than with respect

to investment advisory activities or activi-

ties incidental to investment advisory

activities; or

(ii) activities of a licensed insur-

ance agent other than insurance agency

activities or activities incidental to insur-

ance agency activities.

(C) Limitations on Indirect Ac-

tion.--In developing, establishing, or

assessing bank holding company capital

or capital adequacy rules, guidelines,

standards, or requirements for purposes

of this paragraph, the Board may not take

into account the activities, operations, or

investments of an affiliated investment

company registered under the Investment

Company Act of 1940, unless the invest-

ment company is--

(i) a bank holding company; or

(ii) controlled by a bank holding

company by reason of ownership by the

bank holding company (including through

all of its affiliates) of 25 percent or more

of the shares of the investment company,

and the shares owned by the bank holding
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company have a market value equal to

more than $1,000,000.

(4) Functional Regulation of

Securities and  Insurance Activities.--

(A) Securities Activities.--Sec-

urities activities conducted in a function-

ally regulated subsidiary of a depository

institution shall be subject to regulation

by the Securities and Exchange Commis-

sion, and by relevant State securities

authorities, as appropriate, subject to

section 104 of the Gramm-Leach-Bliley

Act [15 U.S.C. §  6701], to the same ex-

tent as if they were conducted in a

nondepository institution subsidiary of a

bank holding company.

(B) Insurance Activities.--Sub-

j e c t  t o  se c t io n  1 0 4  o f  t h e

Gramm-Leach-Bliley Act [15 U.S.C. §

6701], insurance agency and brokerage

activities and activities as principal con-

ducted in a functionally regulated subsid-

iary of a depository institution shall be

subject to regulation by a  State insurance

authority to the same extent as if they

were conducted in a nondepository insti-

tution subsidiary of a bank holding com-

pany.

(5) Definition.--For purposes of

this subsection, the term 'functionally

regulated subsidiary' means any com-

pany--

(A) that is not a bank holding

company or a depository institution; and

(B) that is--

(i) a broker or dealer that is

registered under the Securities Exchange

Act of 1934;

(ii) a registered investment ad-

viser, properly registered by or on behalf

of either the Securities and Exchange

Commission or any State, with respect to

the investment advisory activities of such

investment adviser and activities inciden-

tal to such investment advisory activities;

(iii) an investment company that

is registered under the Investment Com-

pany Act of 1940;
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(iv) an insurance company, with

respect to insurance activities of the in-

surance company and activities incidental

to such insurance activities, that is subject

to supervision by a State insurance regu-

lator; or

(v) an entity that is subject to

regulation by, or registration with, the

Commodity Futures Trading Commis-

sion, with respect to activities conducted

as a futures commission merchant, com-

modity trading adviser, commodity pool,

commodity pool operator, swap execution

facility, swap data repository, swap deal-

er, major swap participant, and activities

that are incidental to such commodities

and swaps activities.  . . .

(e) Termination of activities or

ownership or control of nonbank subsid-

iaries constituting serious risk

(1) Notwithstanding any other

provision of this chapter, the Board  may,

whenever it has reasonable cause to be-

lieve that the continuation by a bank

holding company of any activity or of

ownership or control of any of its non-

bank subsidiaries, other than a nonbank

subsidiary of a bank, constitutes a serious

risk to the financial safety, soundness, or

stability of a bank holding company sub-

sidiary bank and is inconsistent with

sound banking principles or with the

purposes of this chap ter or with the Fi-

nancial Institutions Supervisory Act of

1966, at the election of the bank holding

company--

(A) order the bank holding com-

pany or any such nonbank subsidiaries,

after due notice and opportunity for hear-

ing, and after considering the views of the

bank's primary supervisor, which shall be

the Comptroller of the Currency in the

case of a national bank or the Federal

Deposit Insurance Corporation and the

appropriate State supervisory authority in

the case of an insured nonmember bank,

to terminate such activities or to terminate

(within one hundred and twenty days or
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such longer period as the Board may

direct in unusual circumstances) its own-

ership or control of any such subsidiary

either by sale or by distribution of the

shares of the subsidiary to the sharehold-

ers of the bank holding company;  or

(B) order the bank holding com-

pany, after due notice and opportunity for

hearing, and after consultation with the

primary supervisor for the bank, which

shall be the Comptroller of the Currency

in the case of a national bank, and the

Federal Deposit Insurance Corporation

and the appropriate State supervisor in

the case of an insured nonmember bank,

to terminate (within 120 days or such

longer period as the Board may direct)

the ownership or control of any such bank

by such company.

The distribution referred to in subpara-

graph (A) shall be pro rata  with respect to

all of the shareholders of the distributing

bank holding company, and the holding

company shall not make any charge to its

shareholders arising out of such a distri-

bution.

(2) The Board may in its discre-

tion apply to the United States district

court within the jurisdiction of which the

principal office of the holding company is

located, for the enforcement of any effec-

tive and outstanding order issued under

this section, and such court shall have

jurisdiction and power to order and re-

quire compliance therewith, but except as

provided in section 1848 of this title, no

court shall have jurisdiction to affect by

injunction or otherwise the issuance or

enforcement of any notice or order under

this section, or to review, modify, sus-

pend, terminate, or set aside any such

notice or order. . . .

(g) Authority of State Insurance

Regulator and the Securities and Ex-

change Commission.--

(1) In General.--Notwithstanding

any other p rovision of law, any regula-

tion, order, or o ther action of the Board

that requires a bank holding company to

provide funds or other assets to a subsid-

iary depository institution shall not be

effective nor enforceable with respect to

an entity described in subparagraph (A)

if--

(A) such funds or assets are to

be provided by--

(i) a bank holding company that

is an insurance company, a broker or

dealer registered under the Securities

Exchange Act of 1934, an investment

company registered under the Investment

Company Act of 1940, or an investment

adviser registered by or on behalf of

either the Securities and Exchange Com-

mission or any State; or

(ii) an affiliate of the depository

institution that is an insurance company

or a broker or dealer registered under the

Securities Exchange Act of 1934, an

investment company registered under the

Investment Company Act of 1940, or an

investment adviser registered by or on

behalf of either the Securities and Ex-

change Commission or any State; and

(B) the State  insurance authority

for the insurance company or the Securi-

ties and Exchange Commission for the

registered broker, dealer, investment

adviser (solely with respect to investment

advisory activities or activities incidental

thereto), or investment company, as the

case may be, determines in writing sent to

the holding company and the Board that

the holding company shall not provide

such funds or assets because such action

would have a  material adverse effect on

the financial condition of the insurance

company or the broker, dealer, invest-

ment company, or investment adviser, as

the case may be.

(2) Notice to State Insurance

Authority or SEC Required.--If the Board

requires a bank holding company, or an

affiliate of a bank holding company, that

is an insurance company or a broker,

dealer, investment company, or invest-
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ment adviser described in paragraph

(1)(A) to provide funds or assets to a

depository institution subsidiary of the

holding company pursuant to any regula-

tion, order, or other action of the Board

referred to in paragraph (1), the Board

shall promptly notify the State insurance

authority for the insurance company, the

Securities and Exchange Commission, or

State securities regulator, as the case may

be, of such requirement.

(3) Divestiture in Lieu of Other

Action.--If the Board receives a notice

described in paragraph (1)(B) from a

State insurance authority or the Securities

and Exchange Commission with regard to

a bank holding company or affiliate re-

ferred to in that paragraph, the Board may

order the bank holding company to divest

the depository institution not later than

180 days after receiving the notice, or

such longer period as the Board deter-

mines consistent with the safe and sound
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operation of the depository institution.

(4) Conditions Before D ives-

titure.--During the period beginning on 
the date an order to divest is issued by the 
Board under paragraph (3) to  a bank 
holding company and ending on the  date 
the divestiture is completed, the Board 
may impose any conditions or restrictions 
on the holding company's ownership or 
operation of the depository institution, 
including restricting or prohibiting trans-

actions between the depository institution 
and any affiliate of the institution, as are 
appropriate under the circumstances.

(5) Rule of Construction.--No  
provision of this subsection may be con-

strued as limiting or otherwise affecting, 
except to the extent specifically provided 
in this subsection, the regulatory author-

ity, including the scope of the authority, 
of any Federal agency or department with 
regard to any entity that is within the 
jurisdiction of such agency or department.

Chapter 32-Foreign Bank Participation
in Domestic Markets

§3101. Definitions

For the purposes of this chapter–

(1) "agency" means any office or

any place of business of a foreign bank

located in any State of the United States

at which credit balances are maintained

incidental to or arising out of the exercise

of banking powers, checks are paid, or

money is lent but at which deposits may

not be accepted from citizens or residents

of the United States;

(2) "Board" means the Board of

Governors of the Federal Reserve Sys-

tem;

(3) "branch" means any office or

any place of business of a foreign bank

located in any State of the United States

at which deposits are received;

(4) "Comptroller" means the

Comptroller of the Currency;

(5) "Federal agency" means an

agency of a foreign bank established and

operating under section 3102 of this title;

(6) "Federal branch" means a

branch of a foreign bank established and

operating under section 3102 of this title;

(7) "foreign bank" means any

company organized under the laws of a

foreign country, a territory of the United

States, Puerto Rico, Guam, American

Samoa, or the Virgin Islands, which en-

gages in the business of banking, or any

subsidiary or affiliate, organized under

such laws, of any such company. For the

purposes of this chapter the term "foreign

bank" includes, without limitation, for-

eign commercial banks, foreign merchant

banks and other foreign institutions that

engage in banking activities usual in
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connection with the business of banking

in the countries where such foreign insti-

tutions are organized or operating;

(8) "foreign country" means any

country other than the United States, and

includes any colony, dependency, or

possession of any such country;

(9) "commercial lending com-

pany" means any institution, other than a

bank or an organization operating under

section 25 of the Federal Reserve Act [12

U.S.C.A. § 601 et seq.], organized under

the laws of any State of the United States,

or the District of Columbia which main-

tains credit balances incidental to or

arising out of the exercise of banking

powers and engages in the business of

making commercial loans;

(10) "State" means any State of

the United States or the District of Co-

lumbia;

(11) "State agency" means an

agency of a foreign bank established and

operating under the laws of any State;

(12) "State branch" means a

branch of a foreign bank established and

operating under the laws of any State;

(13) the terms "affiliate,"1

"bank", "bank holding company", "com-

pany", "control", and "subsidiary" have

the same meanings assigned to those

terms in the Bank Holding Company Act

of 1956 [12 U.S.C.A. § 1841 et seq.], and

the terms "controlled" and "controlling"

shall be construed consistently with the

term "control" as defined in section 2 of

the Bank Holding Company Act of 1956

[12 U.S.C.A. § 1841];

(14) "consolidated" means con-

solidated in accordance with generally

accepted accounting principles in the

United States consistently applied;

(15) the term "representative

office" means any office of a foreign bank

which is located in any State and is not a

Federal branch, Federal agency, State

branch, or State agency;

(16) the term "office" means any

branch, agency, or representative office;

and

(17) the term "State bank super-

visor" has the meaning given to such term

in section 1813 of this title.

§3102. Establishment of Federal

branches and agencies by for-

eign bank

(a) Establishment and operation

of Federal branches and agencies

(1) Initial Federal branch or

agency

Except as provided in section

3103 of this title, a foreign bank which

engages directly in a banking business

outside the United States may, with the

approval of the Comptroller, establish

one or more Federal branches or agencies

in any State in which (1) it is not operat-

ing a branch or agency pursuant to State

law and (2) the establishment of a branch

or agency, as the case may be, by a for-

eign bank is not prohibited by State law.

(2) Board conditions required to

be included

In considering any application

for approval under this subsection, the

Comptroller of the Currency shall include

any condition imposed by the Board

under section 3105(d)(5) of this title as a

condition for the approval of such appli-

cation by the agency.

(b) Rules and regulations; rights

and privileges; duties and liabilities;

exceptions; coordination of examinations

In establishing and operating a

Federal branch or agency, a foreign bank

shall be subject to such rules, regulations,

and orders as the Comptroller considers

appropriate to carry out this section,

which shall include provisions for service

of process and maintenance of branch and

agency accounts separate from those of

the parent bank. Excep t as otherwise

specifically provided  in this chapter or in

rules, regulations, or orders adopted by
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the Comptroller under this section, opera-

tions of a foreign bank at a Federal

branch or agency shall be conducted with

the same rights and  privileges as a na-

tional bank at the same location and shall

be subject to all the same duties, restric-

tions, penalties, liabilities, conditions, and

limitations that would apply under the

National Bank Act to a national bank

doing business at the same location, ex-

cept that (1) any limitation or restriction

based on the capital stock and surplus of

a national bank shall be deemed to refer,

as applied to a Federal branch or agency,

to the dollar equivalent of the capital

stock and surplus of the foreign bank, and

if the foreign bank has more than one

Federal branch or agency the business

transacted by all such branches and agen-

cies shall be aggregated in determining

compliance with the limitation; (2) a

Federal branch or agency shall not be

required to become a member bank, as

that term is defined in section 221 of this

title; and (3) a Federal agency shall not be

required to become an insured bank as

that term is defined in section 1813(h) of

this title. The Comptroller of the Cur-

rency shall coordinate examinations of

Federal branches and agencies of foreign

banks with examinations conducted by

the Board under section 3105(c)(1) of

this title and, to the extent possible, shall

participate in any simultaneous examina-

tions of the United States operations of a

foreign bank requested by the Board

under such section.

(c) Application to establish

Federal branch or agency; matters consid-

ered

In acting on any application to

establish a Federal branch or agency, the

Comptroller shall take into account the

effects of the proposal on competition in

the domestic and foreign commerce of the

United States, the financial and manage-

rial resources and future prospects of the

applicant foreign bank and the branch or

agency, and the convenience and needs of

the community to be served.

(d) Receipt of deposits and

exercising of fiduciary powers at Federal

agency prohibited

Notwithstanding any other pro-

vision of this section, a foreign bank shall

not receive deposits or exercise fiduciary

powers at any Federal agency. A foreign

bank may, however, maintain at a Federal

agency for the account of others credit

balances incidental to, or arising out of,

the exercise of its lawful powers.

(e) Maintenance of Federal

branch and Federal agency in same State

prohibited

No foreign bank may maintain

both a Federal branch and a Federal agen-

cy in the same State.

(f) Conversion of foreign bank

branch, agency or commercial lending

company into Federal branch or agency;

approval of Comptroller

Any branch or agency operated

by a foreign bank in a State pursuant to

State law and any commercial lending

company controlled by a foreign bank

may be converted into a Federal branch

or agency with the approval of the Comp-

troller. In the event of any conversion

pursuant to this subsection, all of the

liabilities of such foreign bank previously

payable at the State branch or agency, or

all of the liabilities of the commercial

lending company, shall thereafter be

payable by such foreign bank at the

branch or agency established under this

subsection.

(g) Deposit requirements; asset

requirements

(1) Upon the opening of a Fed-

eral branch or agency in any State and

thereafter, a foreign bank, in add ition to

any deposit requirements imposed under

section 3104 of this title, shall keep on

deposit, in accordance with such rules

and regulations as the Comptroller may

prescribe, with a member bank designated
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by such foreign bank, dollar deposits or

investment securities of the type that may

be held by national banks for their own

accounts pursuant to paragraph "Seventh"

of section 24 of this title, in an amount as

hereinafter set forth. Such depository

bank shall be located in the State where

such branch or agency is located and  shall

be approved by the Comptroller if it is a

national bank and by the Board of Gover-

nors of the Federal Reserve System if it is

a State Bank.

(2) The aggregate amount of

deposited investment securities (calcu-

lated on the basis of principal amount or

market value, whichever is lower) and

dollar deposits for each branch or agency

established and operating under this sec-

tion shall be not less than the greater of

(1) that amount of capital (but not sur-

plus) which would be required of a na-

tional bank being organized at this loca-

tion, or (2) 5 per centum of the total lia-

bilities of such branch or agency, includ-

ing acceptances, but excluding (A) ac-

crued expenses, and (B) amounts due and

other liabilities to offices, branches, agen-

cies, and subsidiaries of such foreign

bank. The Comptroller may require that

the assets deposited pursuant to this sub-

section shall be maintained in such

amounts as he may from time to time

deem necessary or desirable, for the

maintenance of a sound financial condi-

tion, the protection of depositors, and the

public interest, but such additional

amount shall in no event be greater than

would  be required to conform to gener-

ally accepted  banking practices as mani-

fested by banks in the area in which the

branch or agency is located.

(3) The deposit shall be main-

tained with any such member bank pursu-

ant to a deposit agreement in such form

and containing such limitations and con-

ditions as the Comptroller may prescribe.

So long as it continues business in the

ordinary course such foreign bank shall,

however, be permitted to collect income

on the securities and funds so deposited

and from time to time examine and ex-

change such securities.

(4) Subject to such conditions

and requirements as may be prescribed by

the Comptroller, each foreign bank shall

hold in each State in which it has a Fed-

eral branch or agency, assets of such

types and in such amount as the Comp-

troller may prescribe by general or spe-

cific regulation or ruling as necessary or

desirable for the maintenance of a sound

financial condition, the protection of

depositors, creditors and the public inter-

est. In determining compliance with any

such prescribed asset requirements, the

Comptroller shall give credit to (A) assets

required to be maintained pursuant to

paragraphs (1) and (2) of this subsection,

(B) reserves required to be maintained

pursuant to section 3105(a) of this title,

and (C) assets pledged, and surety bonds

payable, to the Federal Deposit Insurance

Corporation to secure the payment of

domestic deposits. The Comptroller may

prescribe different asset requirements for

branches or agencies in different States,

in order to ensure competitive equality of

Federal branches and agencies with State

branches and agencies and domestic

banks in those States.

(h) Additional branches or agen-

cies

(1) Approval of agency required

A foreign bank with a Federal

branch or agency operating in any State

may (A) with the prior approval of the

Comptroller establish and operate addi-

tional branches or agencies in the State in

which such branch or agency is located

on the same terms and conditions and

subject to the same limitations and re-

strictions as are applicable to the estab-

lishment of branches by a national bank if

the principal office of such national bank

were located at the same place as the

initial branch or agency in such State of
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such foreign bank and (B) change the

designation of its initial branch or agency

to any other branch or agency subject to

the same limitations and restrictions as

are applicable to a change in the designa-

tion of the principal office of a national

bank if such principal office were located

at the same place as such initial branch or

agency.

(2) Notice to and comment by

Board

The Comptroller of the Currency

shall provide the Board with notice and

an opportunity for comment on any appli-

cation to establish an additional Federal

branch or Federal agency under this sub-

section.

(i) Termination of authority to

operate Federal branch or agency

Authority to operate a Federal

branch or agency shall terminate when the

parent foreign bank voluntarily relin-

quishes it or when such parent foreign

bank is dissolved or its authority or exis-

tence is otherwise terminated or canceled

in the country of its organization. If (1) at

any time the Comptroller is of the opinion

or has reasonable cause to believe that

such foreign bank has violated  or failed  to

comply with any of the provisions of this

section or any of the rules, regulations, or

orders of the Comptroller made pursuant

to this section, or (2) a conservator is

appointed for such foreign bank or a

similar proceeding is initiated in the for-

eign bank's country of organization, the

Comptroller shall have the power, after

opportunity for hearing, to revoke the

foreign bank's authority to operate a Fed-

eral branch or agency. The Comptroller

may, in his discretion, deny such opportu-

nity for hearing if he determines such

denial to be in the public interest. The

Comptroller may restore any such author-

ity upon due proof of compliance with the

provisions of this section and the rules,

regulations, or orders of the Comptroller

made pursuant to this section.
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(j) Receivership over assets of

foreign bank in United States

(1) Whenever the Comptroller

revokes a foreign bank 's authority to

operate a Federal branch or agency or

whenever any creditor of any such foreign

bank shall have obtained a judgment

against it arising out of a  transaction with

a Federal branch or agency in any court

of record of the United States or any State

of the United States and made applica-

tion, accompanied by a certificate from

the clerk of the court stating that such

judgment has been rendered and has

remained unpaid for the  space of thirty

days, or whenever the Comptroller shall

become satisfied that such foreign bank is

insolvent, he may, after due consideration

of its affairs, in any such case, appoint a

receiver who shall take possession of all

the property and assets of such foreign

bank in the United States and exercise the

same rights, privileges, powers, and au-

thority with respect thereto as are now

exercised by receivers of national banks

appointed by the Comptroller.

(2) In any receivership proceed-

ing ordered pursuant to this subsection

(j), whenever there has been paid  to each

and every depositor and creditor of such

foreign bank whose claim or claims shall

have been proved or allowed, the full

amount of such claims arising out of

transactions had by them with any branch

or agency of such foreign bank located in

any State of the United States, except (A)

claims that would not represent an en-

forceable legal obligation against such

branch or agency if such branch or agen-

cy were a separate legal entity, and (B)

amounts due and other liabilities to other

offices or branches or agencies of, and

wholly owned (except for a nominal

number of directors' shares) subsidiaries

of, such foreign bank, and all expenses of

the receivership, the Comptroller or the

Federal Deposit Insurance Corporation,

where that Corporation has been ap-
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pointed receiver of the foreign bank, shall

turn over the remainder, if any, of the

assets and proceeds of such foreign bank

to the head office of such foreign bank, or

to the duly appointed domiciliary liquida-

tor or receiver of such foreign bank.

§3103. Interstate banking by foreign

banks

(a) Interstate branching and

agency operations

(1) Federal branch or agency

Subject to the provisions of this

chapter and with the prior written ap-

proval by the Board and the Comptroller

of the Currency of an application, a for-

eign bank may establish and operate a

Federal branch or agency in any State

outside the home State of such foreign

bank to the extent that the establishment

and operation of such branch would be

permitted under section 36(g) of this title

or section 1831u of this title if the foreign

bank were a national bank whose home

State is the same State as the home State

of the foreign bank.

(2) State branch or agency

Subject to the provisions of this

chapter and with the prior written ap-

proval by the Board and the appropriate

State bank supervisor of an application, a

foreign bank may establish and operate a

State branch or agency in any State out-

side the home State of such foreign bank

to the extent that such establishment and

operation would be permitted under sec-

tion 1828(d)(4) or 1831u of this title if

the foreign bank were a State bank whose

home State is the same State as the home

State of the foreign bank.

(3) Criteria for determination

In approving an application

under paragraph (1) or (2), the Board and

(in the case of an application under para-

graph (1)) the Comptroller of the Cur-

rency--

(A) shall apply the standards

applicable to the establishment of a for-

eign bank office in the United States

under section 3105(d) of this title;

(B) may not approve an applica-

tion unless the Board and (in the case of

an application under paragraph (1)) the

Comptroller of the Currency--

(i) determine that the foreign

bank's financial resources, including the

capital level of the bank, are equivalent to

those required for a domestic bank to be

approved for branching under section 36

of this title and section 1831u of this title;

and

(ii) consult with the Secretary of

the Treasury regarding capital equiva-

lency; and

(C) shall apply the same require-

ments and conditions to which an applica-

tion for an interstate merger transaction is

subject under paragraphs (1), (3), and (4)

of section 1831u(b) of this title.

(4) Operation

Subsections (c) and (d)(2) of

section 1831u of this title shall apply with

respect to each branch and agency of a

foreign bank which is established and

operated pursuant to an application ap-

proved under this subsection in the same

manner and to  the same extent such pro-

visions of such section apply to a domes-

tic branch of a national or State bank (as

such terms are defined in section 1813 of

this title) which resulted from a merger

transaction under such section 1831u of

this title.

(5) Exclusive authority for addi-

tional branches

Except as provided in this sec-

tion, a foreign bank may not, directly or

indirectly, acquire, establish, or operate a

branch or agency in any State other than

the home State of such bank.

(6) Requirement for a separate

subsidiary

If the Board or the Comptroller

of the Currency, taking into account dif-

fering regulatory or accounting standards,
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finds that adherence by a  foreign bank to

capital requirements equivalent to those

imposed under section 36 of this title and

section 1831u of this title could be veri-

fied only if the banking activities of such

bank in the United States are carried out

in a domestic banking subsidiary within

the United States, the Board and  (in the

case of an application under paragraph

(1)) the Comptroller of the Currency may

approve an application under paragraph

(1) or (2) subject to a requirement that the

foreign bank or company controlling the

foreign bank establish a domestic banking

subsidiary in the United States.

(7) Additional authority for

interstate branches and agencies of for-

eign banks, upgrades of certain foreign

bank agencies and branches

Notwithstanding paragraphs (1)

and (2), a foreign bank may--

(A) with the approval of the

Board and the Comp troller of the Cur-

rency, establish and operate a Federal

branch or Federal agency or, with the

approval of the Board and  the appropriate

State bank supervisor, a State branch or

State agency in any State outside the

foreign bank's home State if--

(i) the establishment and opera-

tion of such branch or agency is permitted

by the State in which the branch or agen-

cy is to be established; and

(ii) in the case of a Federal or

State branch, the branch receives only

such deposits as would be permitted for a

corporation organized under section 25A

of the Federal Reserve Act [12 U.S.C.A.

§ 611 et seq.]; or

(B) with the approval of the

Board and the relevant licensing authority

(the Comptroller in the case  of a Federal

branch or the appropriate State supervisor

in the case  of a State branch), upgrade an

agency, or a branch of the type referred to

in subparagraph (A)(ii), located in a State

outside the foreign bank's home State,

into a Federal or State branch if--
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(i) the establishment and opera-

tion of such branch is permitted by such

State; and

(ii) such agency or branch--

(I) was in operation in such State

on the day before September 29, 1994; or

(II) has been in operation in such

State for a period of time that meets the

State's minimum age requirement permit-

ted under section 1831u(a)(5) of this title.

(8) Continuing requirement for

meeting community credit needs after

initial interstate entry by acquisition

(A) In general

If a foreign bank acquires a bank

or a branch of a bank, in a State in which

the foreign bank does not maintain a

branch, and such acquired bank is, or is

part of, a regulated financial institution

(as defined in section 803 of the Commu-

nity Reinvestment Act of 1977 [12

U.S.C.A. § 2902]), the Community Rein-

vestment Act of 1977 [12 U .S.C.A. §

2901 et seq.] shall continue to apply to

each branch of the foreign bank which

results from the acquisition as if such

branch were a regulated financial institu-

tion.

(B) Exception for branch that

receives only deposits permissible for an

Edge Act corporation

Paragraph (1) shall not apply to

any branch that receives only such depos-

its as are permissible for a corporation

organized under section 25A of the Fed-

eral Reserve Act [12 U.S.C.A. § 611 et

seq.] to receive.

(9) Home State of domestic bank

defined

For purposes of this subsection,

the term "home State" means--

(A) with respect to a national

bank, the State  in which the main office

of the bank is located; and

(B) with respect to a State bank,

the State by which the bank is chartered.

(b) Continuance of lawful inter-

state banking operations previously com-
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menced

Unless its authority to do so is

lawfully revoked otherwise than pursuant

to this section, a foreign bank, notwith-

standing any restriction or limitation

imposed under subsection (a) of this

section, may establish and operate, out-

side its home State, any State branch,

State agency, or bank or commercial

lending company subsidiary which com-

menced lawful operation or for which an

application to commence business had

been lawfully filed with the appropriate

State or Federal authority, as the case

may be, on or before July 27, 1978. Not-

withstanding subsection (a) of this sec-

tion, a foreign bank may continue to

operate, after September 29, 1994 , any

Federal branch, State branch, Federal

agency, State agency, or commercial

lending company subsidiary which such

bank was operating on the day before

September 29, 1994, to the extent the

branch, agency, or subsidiary continues,

after September 29 , 1994, to engage in

operations which were lawful under the

laws in effect on the day before Septem-

ber 29, 1994.

(c) Determination of home State

of foreign bank

For the purposes of this section--

(1) in the case of a foreign bank

that has any branch, agency, subsidiary

commercial lending company, or subsid-

iary bank in more than 1 State, the home

State of the foreign bank is the 1 State of

such States which is selected to be the

home State by the foreign bank or, in

default of any such selection, by the

Board; and

(2) in the case of a foreign bank

that does not have a branch, agency,

subsidiary commercial lending company,

or subsidia ry bank in more than 1 State,

the home State of the foreign bank is the

State in which the foreign bank has a

branch, agency, subsidiary commercial

lending company, or subsidiary bank.

(d) Clarification of branching

rules in case of foreign bank with domes-

tic bank subsidiary

In the case of a foreign bank that

has a domestic bank subsidiary within the

United States--

(1) the fact that such bank con-

trols a domestic bank shall not affect the

authority of the foreign bank to  establish

Federal and State branches or agencies to

the extent permitted under subsection (a)

of this section; and

(2) the fact that the domestic

bank is controlled by a foreign bank

which has Federal or State branches or

agencies in States o ther than the home

State of such domestic bank shall not

affect the authority of the domestic bank

to establish branches outside the home

State of the domestic bank to the extent

permitted under section 36(g) of this title

or section 1828(d)(4) or 1831u of this

title, as the case may be.

§3104. Insurance of deposits

(a) Objective

In implementing this section, the

Comptroller and the Federal Deposit

Insurance Corporation shall each, by

affording equal competitive opportunities

to foreign and United States banking

organizations in their United States oper-

ations, ensure that foreign banking orga-

nizations do not receive an unfair compet-

itive advantage over United States bank-

ing organizations.

(b) Deposits of less than amount

equal to the standard  maximum deposit

insurance amount

No foreign bank may establish

or operate a Federal branch which re-

ceives deposits of less than an amount

equal to the standard  maximum deposit

insurance amount unless the branch is an

insured branch as defined in section 3(s)

of the Federal Deposit Insurance Act [12

U.S.C.A. § 1813(s)], or unless the Comp-
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troller determines by order or regulation

that the branch is not engaged in domestic

retail deposit activities requiring deposit

insurance protection, taking account of

the size and nature of depositors and

deposit accounts.

(c) Deposits required to be in-

sured under State law

(1) After September 17, 1978,

no foreign bank may establish a branch,

and after one year following such date no

foreign bank may operate a branch, in any

State in which the deposits of a bank

organized and existing under the laws of

that State would be required to be in-

sured, unless the branch is an insured

branch as defined in section 3(s) of the

Federal Deposit Insurance Act [12

U.S.C.A. § 1813(s)], or unless the branch

will not thereafter accept deposits of less

than an amount equal to the standard

maximum deposit insurance amount, or

unless the Federal Deposit Insurance

Corporation determines by order or regu-

lation that the branch is not engaged in

domestic retail deposit activities requiring

deposit insurance protection, taking ac-

count of the size and nature of depositors

and deposit accounts.

(2) Notwithstanding the previous

paragraph, a branch of a foreign bank in

operation on September 17, 1978, which

has applied for Federal deposit insurance

pursuant to section 5 of the Federal De-

posit Insurance Act [12 U.S.C.A. § 1815]

by September 17, 1979, and has not had

such application denied, may continue to

accept domestic retail deposits until Janu-

ary 31, 1980.

(d) Retail deposit-taking by

foreign banks

(1) In general

After December 19, 1991, not-

withstanding any other provision of this

chapter or any provision of the Federal

Deposit Insurance Act [12 U .S.C.A. §

1811 et seq.], in order to accept or main-

tain domestic retail deposit accounts

having balances of less than an amount

equal to the standard  maximum deposit

insurance amount, and requiring deposit

insurance protection, a foreign bank

shall--

(A) establish 1 or more banking

subsidies in the United States for that

purpose; and

(B) obtain Federal deposit insur-

ance for any such subsidiary in accor-

dance with the Federal Deposit Insurance

Act.

(2) Exception

Domestic retail deposit accounts

with balances of less than an amount

equal to the standard  maximum deposit

insurance amount that require deposit

insurance protection may be accepted or

maintained in a branch of a foreign bank

only if such branch was an insured branch

on December 19, 1991.

(3) Insured banks in U.S. territo-

ries

For purposes of this subsection,

the term "foreign bank" does not include

any bank organized under the laws of any

territory of the United States, Puerto

Rico, Guam, American Samoa, or the

Virgin Islands the deposits of which are

insured by the Federal Deposit Insurance

Corporation pursuant to the Federal De-

posit Insurance Act [12 U.S.C.A. § 1811

et seq.].

(e) Standard maximum deposit

insurance amount defined

For purposes of this section, the

term "standard maximum deposit insur-

ance amount" means the amount of the

maximum amount of deposit insurance as

determined under section 11(a)(1) of the

Federal Deposit Insurance Act.

§3105. Authority of Federal Reserve

System

(a) Bank reserves

(1)(A) Except as p rovided in

paragraph (2) of this subsection, sections
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371a, 371b, 371b-1, 374, 374a, 461, 464,

and 465 of this title shall apply to every

Federal branch and Federal agency of a

foreign bank in the same manner and to

the same extent as if the Federal branch

or Federal agency were a member bank as

that term is defined in section 221  of this

title; but the Board either by general or

specific regulation or ruling may waive

the minimum and maximum reserve ratios

prescribed under sections 461, 463, 464,

465, and 466 of this title and may pre-

scribe any ratio, not more than 22 per

centum, for any obligation of any such

Federal branch or Federal agency that the

Board may deem reasonable and appro-

priate, taking into consideration the char-

acter of business conducted by such insti-

tutions and the need to maintain vigorous

and fair competition between and among

such institutions and member banks. The

Board may impose reserve requirements

on Federal branches and Federal agencies

in such graduated manner as it deems

reasonable and appropriate.

(B) After consultation and in

cooperation with the State bank supervi-

sory authorities, the Board may make

applicable to any State branch or State

agency any requirement made app licable

to, or which the Board has authority to

impose upon, any Federal branch or agen-

cy under subparagraph (A) of this para-

graph.

(2) A branch or agency shall be

subject to this subsection only if (A) its

parent foreign bank has total worldwide

consolidated bank assets in excess of

$1,000,000,000; (B) its parent foreign

bank is controlled by a foreign company

which owns or controls foreign banks that

in the aggregate have total worldwide

consolidated bank assets in excess of

$1,000,000,000; or (C) its parent foreign

bank is controlled by a group of foreign

companies that own or control foreign

banks that in the aggregate have total

worldwide consolidated bank assets in

excess of $1,000,000,000.

(b) Omitted

(c) Foreign bank examinations

and reporting

(1) Examination of branches,

agencies, and affiliates

(A) In general

The Board may examine each

branch or agency of a foreign bank, each

commercial lending company or bank

controlled by 1 or more foreign banks or

1 or more foreign companies that control

a foreign bank, and other office or affili-

ate of a foreign bank conducting business

in any State.

(B) Coordination of examina-

tions

(i) In general

The Board shall coordinate

examinations under this paragraph with

the Comptroller of the Currency, the

Federal Deposit Insurance Corporation,

and appropriate State bank supervisors to

the extent such coordination is possible.

(ii) Simultaneous examinations

The Board may request simulta-

neous examinations of each office of a

foreign bank and each affiliate of such

bank operating in the United States.

(iii) Avoidance of duplication

In exercising its authority under

this paragraph, the Board shall take all

reasonable measures to reduce burden

and avoid unnecessary duplication of

examinations.

(C) On-site examination

Each Federal branch or agency,

and each State branch or agency, of a

foreign bank shall be subject to on-site

examination by an appropriate Federal

banking agency or State bank supervisor

as frequently as would a national bank or

a State bank, respectively, by the appro-

priate Federal banking agency.

(D) Cost of examinations

The cost of any examination

under subparagraph (A) shall be assessed

against and collected from the foreign
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bank or the foreign company that controls

the foreign bank, as the case may be, only

to the same extent that fees are collected

by the Board for examination of any State

member bank.

(2) Reporting requirements

Each branch or agency of a

foreign bank, other than a Federal branch

or agency, shall be subject to section 335

of this title and the provision requiring

the reports of condition contained in

section 324  of this title to the same extent

and in the same manner as if the branch

or agency were a State member bank. In

addition to any requirements imposed

under section 3102 of this title, each

Federal branch and agency shall be sub-

ject to section 248(a) of this title and to

section 483  of this title to the same extent

and in the same manner as if it were a

member bank.

(d) Establishment of foreign

bank offices in United States

(1) Prior approval required

No foreign bank may establish a

branch or an agency, or acquire owner-

ship or control of a commercial lending

company, without the prior approval of

the Board.

(2) Required standards for ap-

proval

Except as provided in paragraph

(6), the Board may not approve an appli-

cation under paragraph (1) unless it deter-

mines that--

(A) the foreign bank engages

directly in the business of banking outside

of the United States and  is subject to

comprehensive supervision or regulation

on a consolidated basis by the appropriate

authorities in its home country; and

(B) the foreign bank has fur-

nished to the Board the information it

needs to adequately assess the applica-

tion.

(3) Standards for approval

In acting on any application

under paragraph (1), the Board may take

into account--

(A) whether the appropriate

authorities in the home country of the

foreign bank have consented to the pro-

posed establishment of a branch, agency

or commercial lending company in the

United States by the foreign bank;

(B) the financial and managerial

resources of the foreign bank, including

the bank's experience and capacity to

engage in international banking;

(C) whether the foreign bank has

provided the Board with adequate assur-

ances that the bank will make availab le to

the Board such information on the opera-

tions or activities of the foreign bank and

any affiliate of the bank that the Board

deems necessary to determine and enforce

compliance with this chapter, the Bank

Holding Company Act of 1956 [12

U.S.C.A. § 1841 et seq.], and other appli-

cable Federal law;

(D) whether the foreign bank

and the United States affiliates of the

bank are in compliance with applicable

United States law; and

(E) for a foreign bank that pres-

ents a risk to the stability of United States

financial system, whether the home coun-

try of the foreign bank has adopted, or is

making demonstrable progress toward

adopting, an appropriate system of finan-

cial regulation for the financial system of

such home country to mitigate such risk.

(4) Factor

In acting on an application under

paragraph (1), the B oard  shall not make

the size of the foreign bank the sole deter-

minant factor, and may take into account

the needs of the community as well as the

length of operation of the foreign bank

and its relative size in its home country.

Nothing in this paragraph shall affect the

ability of the Board  to order a State

branch, agency, or commercial lending

company subsidiary to terminate its activ-

ities in the United States pursuant to any

standard set forth in this chapter.
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(5) Establishment of conditions

The Board may impose such

conditions on its approval under this

subsection as it deems necessary.

(6) Exception

(A) In general

If the Board is unable to find,

under paragraph (2), that a foreign bank

is subject to comprehensive supervision

or regulation on a consolidated basis by

the appropriate authorities in its home

country, the Board may nevertheless

approve an application by such foreign

bank under paragraph (1) if--

(i) the appropriate authorities in

the home country of the foreign bank are

actively working to establish arrange-

ments for the consolidated supervision of

such bank; and

(ii) all other factors are consis-

tent with approval.

(B) Other considerations

In decid ing whether to use its

discretion under subparagraph (A), the

Board shall also consider whether the

foreign bank has adopted and  implements

procedures to combat money laundering.

The Board may also take into account

whether the home country of the foreign

bank is developing a legal regime to

address money laundering or is participat-

ing in multilateral efforts to combat

money laundering.

(C) Additional conditions

In approving an application

under this paragraph, the Board , after

requesting and taking into consideration

the views of the appropriate State bank

supervisor or the Comptroller of the

Currency, as the case may be, may im-

pose such conditions or  restrictions relat-

ing to the activities or business operations

of the proposed branch, agency, or com-

mercial lending company subsidiary,

including restrictions on sources of fund-

ing, as are considered appropriate. The

Board shall coordinate with the appropri-

ate State bank supervisor or the Comp-

troller of the Currency, as appropriate, in

the implementation of such conditions or

restrictions.

(D) Modification of conditions

Any condition or restriction

imposed by the Board  in connection with

the approval of an application under

authority of this paragraph may be modi-

fied or withdrawn.

(7) Time period for Board action

(A) Final action

The Board shall take final action

on any application under paragraph (1)

not later than 180 days after receipt of the

application, except that the Board may

extend for an additional 180 days the

period within which to take final action

on such application after providing notice

of, and the reasons for, the extension to

the applicant foreign bank and any appro-

priate State bank supervisor or the Comp-

troller of the Currency, as appropriate.

(B) Failure to submit informa-

tion

The Board may deny any appli-

cation if it does not receive information

requested from the applicant foreign bank

or appropriate authorities in the home

country of the foreign bank in sufficient

time to permit the Board to evaluate such

information adequately within the time

periods for final action set forth in sub-

paragraph (A).

(C) Waiver

A foreign bank may waive the

applicability of this paragraph with re-

spect to any application under paragraph

(1).

(e) Termination of foreign bank

offices in United States

(1) Standards for termination

The Board, after notice and

opportunity for hearing and notice to any

appropriate State bank supervisor, may

order a foreign bank that operates a  State

branch or agency or commercial lending

company subsidiary in the United States

to terminate the activities of such branch,
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agency, or subsidiary if the Board finds

that--

(A)(i)  the foreign bank is not

subject to comprehensive supervision or

regulation on a consolidated basis by the

appropriate authorities in its home coun-

try; and

(ii) the appropriate authorities in

the home country of the foreign bank are

not making demonstrable progress in

establishing arrangements for the compre-

hensive supervision or regulation of such

foreign bank on a consolidated basis;

(B)(i) there is reasonable cause

to believe that such foreign bank, or any

affiliate of such foreign bank, has com-

mitted a violation of law or engaged in an

unsafe or unsound banking practice in the

United States; and

(ii) as a result of such violation

or practice, the continued operation of the

foreign bank's branch, agency or commer-

cial lending company subsidiary in the

United States would not be consistent

with the public interest or with the pur-

poses of this chapter, the Bank Holding

Company Act of 1956 [12 U.S.C.A. §

1841 et seq.], or the Federal Deposit

Insurance Act [12 U.S.C.A. § 1811 et

seq.]; or

(C) for a foreign bank that pres-

ents a risk to the stability of the United

States financial system, the home country

of the foreign bank has not adopted, or

made demonstrable progress toward

adopting, an appropriate system of finan-

cial regulation to mitigate such risk.

However, in making findings

under this paragraph, the Board shall not

make size the sole determinant factor, and

may take into account the needs of the

community as well as the length of opera-

tion of the foreign bank and its relative

size in its home country. Nothing in this

paragraph shall affect the ability of the

Board to order a State branch, agency, or

commercial lending company subsidiary

to terminate its activities in the United

States pursuant to any standard set forth

in this chapter.

(2) Discretion to deny hearing

The Board may issue an order

under paragraph (1) without providing for

an opportunity for a hearing if the Board

determines that expeditious action is

necessary in order to protect the public

interest.

(3) Effective date of termination

order

An order issued under paragraph

(1) shall take effect before the end of the

120-day period beginning on the date

such order is issued  unless the Board

extends such period.

(4) Compliance with State and

Federal law

Any foreign bank required to

terminate activities conducted at offices

or subsidiaries in the United States pursu-

ant to this subsection shall comply with

the requirements of applicable Federal

and State law with respect to procedures

for the closure or dissolution of such

offices or subsidiaries.

(5) Recommendation to agency

for termination of a Federal branch or

agency

The Board may transmit to the

Comptroller of the Currency a recommen-

dation that the license of any Federal

branch or Federal agency of a foreign

bank be terminated in accordance with

section 3102(i) of this title if the Board

has reasonable cause to believe that such

foreign bank or any affiliate of such for-

eign bank has engaged in conduct for

which the activities of any State branch or

agency may be terminated under para-

graph (1).

(6) Enforcement of orders

(A) In general

In the case of contumacy of any

office or subsidiary of the foreign bank

against which--

(i) the Board has issued an order

under paragraph (1); or
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(ii) the Comptroller of the Cur-

rency has issued an order under section

3102(i) of this title,

or a refusal by such office or subsidiary to

comply with such order, the Board or the

Comptroller of the Currency may invoke

the aid of the district court of the United

States within the jurisdiction of which the

office or subsid iary is located. . . .

(f) Judicial review

(1) Jurisdiction of United States

courts of appeals

Any foreign bank--

(A) whose application under

subsection (d) of this section or section

3107(a) of this title has been disapproved

by the Board;

(B) against which the Board has

issued an order under subsection (e) of

this section or section 3107(b) of this

title; or

(C) against which the Comptrol-

ler of the Currency has issued an order

under section 3102(i) of this title,

may obtain a review of such order in the

United States court of appeals for any

circuit in which such foreign bank oper-

ates a branch, agency, or commercial

lending company that has been required

by such order to terminate its activities, or

in the United States Court of Appeals for

the District of Columbia Circuit, by filing

a petition for review in the court before

the end of the 30-day period beginning on

the date the order was issued.

(2) Scope of judicial review

Section 706 of Title 5 (other

than paragraph (2)(F) of such section)

shall apply with respect to any review

under paragraph (1).

(g) Consultation with State bank

supervisor

The Board shall request and

consider any views of the appropriate

State bank supervisor with respect to any

application or action under subsection (d)

or (e) of this section.

(h) Limitations on powers of

State branches and agencies

(1) In general

After the end of the 1-year pe-

riod beginning on December 19, 1991 , a

State branch or State agency may not

engage in any type of activity that is not

permissible for a Federal branch unless--

(A) the Board has determined

that such activity is consistent with sound

banking practice; and

(B) in the case of an insured

branch, the Federal Deposit Insurance

Corporation has determined that the ac-

tivity would  pose no significant risk to the

deposit insurance fund.

(2) Single borrower lending limit

A State branch or State agency

shall be subject to the same limitations

with respect to loans made to a single

borrower as are applicable to a Federal

branch or Federal agency under section

3102(b) of this title.

(3) Other authority not affected

This section does not limit the

authority of the Board or any State super-

visory authority to impose more stringent

restrictions. . . .

(k) Management of shell

branches

(1) Transactions prohibited

A branch or agency of a foreign

bank shall not manage, through an office

of the foreign bank which is located out-

side the United States and is managed or

controlled by such branch or agency, any

type of activity that a bank organized

under the laws of the United States, any

State, or the District of Columbia is not

permitted to manage at any branch or

subsidiary of such bank which is located

outside the United States.

(2) Regulations

Any regulations promulgated to

carry out this section--

(A) shall be promulgated  in

accordance with section 3108 of this title;

and

(B) shall be uniform, to the
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extent practicable.

§3106. Nonbanking activities of for-

eign banks

(a) Applicability of Bank Hold-

ing Company Acts

Except as otherwise provided in

this section (1) any foreign bank that

maintains a branch or agency in a State,

(2) any foreign bank or foreign company

controlling a foreign bank that controls a

commercial lending company organized

under State law, and (3) any company of

which any foreign bank or company re-

ferred to in (1) and (2) is a subsidiary

shall be subject to the provisions of the

Bank Holding Company Act of 1956 [12

U.S.C.A. § 1841 et seq.], and to section

1850 of this title and chapter 22 of this

title in the same manner and to the same

extent that bank holding companies are

subject to such provisions.

(b) Ownership or control of

shares of nonbanking companies for

certain period

Until December 31, 1985, a

foreign bank or other company to which

subsection (a) of this section applies on

September 17, 1978, may retain direct or

indirect ownership or control of any vot-

ing shares of any nonbanking company in

the United States that it owned, con-

trolled, or held with power to vote on

September 17, 1978, or engage in any

nonbanking activities in the United States

in which it was engaged on such date.

(c) Engagement in nonbanking

activities after certain period

(1) After December 31, 1985 , a

foreign bank or other company to which

subsection (a) of this section applies on

September 17, 1978, or on the date of the

establishment of a branch in a State an

application for which was filed on or

before July 26, 1978, may continue to

engage in nonbanking activities in the

United States in which directly or through

an affiliate it was lawfully engaged on

July 26, 1978 (or on a date subsequent to

July 26, 1978 , in the case of activities

carried on as the result of the direct or

indirect acquisition, pursuant to a binding

written contract entered into on or before

July 26, 1978 , of another company en-

gaged in such activities at the time of

acquisition), and may engage directly or

through an affiliate in nonbanking activi-

ties in the United States which are cov-

ered by an application to engage in such

activities which was filed on or before

July 26, 1978; except that the Board by

order, after opportunity for hearing, may

terminate the authority conferred by this

subsection on any such foreign bank or

company to engage directly or through an

affiliate in any activity otherwise permit-

ted by this subsection if it determines

having due regard to the purposes of this

chapter and the Bank Holding Company

Act of 1956 [12 U .S.C.A. § 1841 et seq.],

that such action is necessary to prevent

undue concentration of resources, de-

creased or unfair competition, conflicts of

interest, or unsound banking practices in

the United States. Notwithstanding sub-

section (a) of this section, a foreign bank

or company referred to in this subsection

may retain ownership or control of any

voting shares (or, where necessary to

prevent dilution of its voting interest,

acquire additional voting shares) of any

domestically-controlled affiliate covered

in 1978 which since July 26, 1978, has

engaged in the business of underwriting,

distributing, or otherwise buying or sell-

ing stocks, bonds, and other securities in

the United States, notwithstanding that

such affiliate acquired after July 26,

1978, an interest in, or any or all of the

assets of, a going concern, or commences

to engage in any new activity or activities.

Except in the case of affiliates described

in the preceding sentence, nothing in this

subsection shall be construed  to authorize

any foreign bank or company referred to
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in this subsection, or any affiliate thereof,

to engage in activities authorized by this

subsection through the acquisition, pursu-

ant to a contract entered into after July

26, 1978, of any interest in or the assets

of a going concern engaged in such activ-

ities. Any foreign bank or company that is

authorized to engage in any activity pur-

suant to this subsection but, as a result of

action of the Board, is required to termi-

nate such activity may retain the owner-

ship of control of shares in any company

carrying on such activity for a period of

two years from the date on which its

authority was so terminated by the Board.

As used in this subsection, the term "affil-

iate" shall mean any company more than

5 per centum of whose voting shares is

directly or indirectly owned or controlled

or held with power to vote by the speci-

fied foreign bank or company, and the

term "domestically-controlled affiliate

covered in 1978" shall mean an affiliate

organized under the laws of the United

States or any State thereof if (i) no for-

eign bank or group of foreign banks act-

ing in concert owns or controls, directly

or indirectly, 45 per centum or more of its

voting shares, and (ii) no more than 20

per centum of the number of directors as

established from time to time to constitute

the whole board of directors and 20 per

centum of the executive officers of such

affiliate are persons affiliated with any

such foreign bank. For the purpose of the

preceding sentence, the term "persons

affiliated with any such foreign bank"

shall mean (A) any person who is or was

an employee, officer, agent, or director of

such foreign bank or who otherwise has

or had such a relationship with such for-

eign bank that would lead such person to

represent the interests of such foreign

bank, and (B) in the case of any director

of such domestically controlled affiliate

covered in 1978, any person in favor of

whose election as a director votes were

cast by less than two-thirds of all shares

voting in connection with such election

other than shares owned or controlled,

directly or indirectly, by any such foreign

bank.

(2) The authority conferred by

this subsection on a foreign bank or other

company shall terminate 2 years after the

date on which such foreign bank or other

company becomes a "bank holding com-

pany" as defined in section 2(a) of the

Bank Holding Company Act of 1956 (12

U.S.C. 1841(a)); except that the Board

may, upon application of such foreign

bank or other company, extend the 2-year

period for not more than one year at a

time, if, in its judgment, such an exten-

sion would not be detrimental to the

public interest, but no such extensions

shall exceed 3 years in the aggregate.

(3) Termination of grandfathered

rights

(A) In general

If any foreign bank or foreign

company files a declaration under section

4(l)(1)(c) of the Bank Holding Company

A ct o f  1956 [12  U.S .C.A .  §

1843(l)(1)(C)], any authority conferred

by this subsection on any foreign bank or

company to engage in any activity that the

Board has determined to be permissible

for financial holding companies under

section 4(k) of such Act [12 U.S.C.A. §

1843(k)]  shall terminate immediately.

(B) Restrictions and require-

ments authorized

If a foreign bank or company

that engages, directly or through an affili-

ate pursuant to paragraph (1), in an activ-

ity that the Board has determined to be

permissible for financial holding compa-

nies under section 4(k) of the Bank Hold-

ing Company Act of 1956 [12 U.S.C.A. §

1843(k)] has not filed a declaration with

the Board of its status as a financial hold-

ing company under such section by the

end of the 2-year period beginning on

November 12, 1999, the Board, giving

due regard to the principle of national
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treatment and equality of competitive

opportunity, may impose such restrictions

and requirements on the conduct of such

activities by such foreign bank or com-

pany as are comparable to those imposed

on a financial holding company organized

under the laws of the United States, in-

cluding a requirement to conduct such

activities in compliance with any pruden-

tial safeguards established  under section

1828a of this title.

(d) Construction of terms

Nothing in this section shall be

construed to define a branch or agency of

a foreign bank or a commercial lending

company controlled by a foreign bank or

foreign company that controls a foreign

bank as a "bank" for the purposes of any

provisions of the Bank Holding Company

Act of 1956 [12 U .S.C.A. § 1841 et seq.],

or section 1850 of this title, except that

any such branch, agency or commercial

lending company subsidiary shall be

deemed a "bank" or "banking subsidiary",

as the case may be, for the purposes of

applying the prohibitions of chapter 22 of

this title and the exemptions provided in

sections 4(c)(1), 4(c)(2), 4(c)(3), and

4(c)(4) of the Bank Holding Company

Act of 1956 (12  U.S.C. 1843(c)(1), (2),

(3), and (4)) to any foreign bank or other

company to which subsection (a) of this

section applies.

§ 3106a. Compliance with State and

  Federal laws

(1) Every branch or agency of a

foreign bank and every commercial lend-

ing company controlled by one or more

foreign banks or by one or more foreign

companies that control a foreign bank

shall conduct its operations in the United

States in full compliance with provisions

of any law of the United States or any

State thereof which--

(A) impose requirements that

protect the rights of consumers in finan-

cial transactions, to the extent that the

branch, agency, or commercial lending

company engages in activities that are

subject to such laws;

(B) prohibit discrimination

against any individual or other person on

the basis of the race, color, religion, sex,

marital status, age, or national origin of

(i) such individual or other person or (ii)

any officer, director, employee, or credi-

tor of, or any owner of any interest in,

such individual or other person; and

(C) apply to national banks or

State-chartered banks doing business in

the State in which such branch or agency

or commercial lending company, as the

case may be, is doing business.

(2) No application for a branch

or agency shall be approved  by the

Comptroller or by a  State bank supervi-

sory authority, as the case may be, unless

the entity making the application has

agreed to conduct all of its operations in

the United States in full compliance with

provisions of any law of the United States

or any State thereof which--

(A) impose requirements that

protect the rights of consumers in finan-

cial transactions, to the extent that the

branch, agency, or commercial lending

company engages in activities that are

subject to such laws;

(B) prohibit discrimination

against individuals or other persons on

the basis of the race, color, religion, sex,

marital status, age, or national origin of

(i) such individual or other person or (ii)

any officer, director, employee, or credi-

tor of, or any owner of any interest in,

such individual or other person; and

(C) apply to national banks or

State-chartered banks doing business in

the State in which the entity to be estab-

lished is to do business.

§3107. Representative offices

(a) Prior approval to establish
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representative offices

(1) In general

No foreign bank may establish a

representative office without the prior ap-

proval of the Board.

(2) Standards for approval

In acting on any application

under this paragraph to establish a repre-

sentative office, the Board shall take into

account the standards contained in section

3105(d)(2) of this title and may impose

any additional requirements that the

Board determines to be necessary to carry

out the purposes of this chapter.

(b) Termination of representa-

tive offices

The Board may order the termi-

nation of the activities of a representative

office of a foreign bank on the basis of

the standards, procedures, and require-

ments applicable under section 3105(e) of

this title with respect to branches and

agencies.

(c) Examinations

The Board may make examina-

tions of each representative office  of a

foreign bank, the cost of which shall be

assessed against and paid by such foreign

bank. The Board may also make examina-

tions of any affiliate of a foreign bank

conducting business in any State if the

Board deems it necessary to determine

and enforce compliance with this chapter,

the Bank Holding Company Act of 1956

[12 U.S.C.A. § 1841 et seq.], or other

applicable Federal banking law.

(d) Compliance with State law

This chapter does not authorize

the establishment of a representative

office in any State in contravention of

State law.

§3108. Regulation and enforcement

(a) Rules, regulations and orders

The Comptroller, the Board, and

the Federal Deposit Insurance Corpora-

tion, are authorized and empowered to

issue such rules, regulations, and orders

as each of them may deem necessary in

order to perform their respective duties

and functions under this chapter and to

administer and carry out the provisions

and purposes of this chapter and prevent

evasions thereof.

(b) Enforcement

(1) In general

In addition to any powers, reme-

dies, or sanctions otherwise provided by

law, compliance with the requirements

imposed under this chapter or any amend-

ment made by this chapter may be en-

forced under section 8 of the Federal

Deposit Insurance Act [12 U.S.C.A. §

1818] by any appropriate Federal banking

agency as defined in that Act [12

U.S.C.A. § 1811 et seq.].

(2) Authority to administer

oaths; subpoena power

In the course of, or in connection

with, an application, examination, investi-

gation, or other proceeding under this

chapter, the Board, the Comptroller of the

Currency, and the Federal Deposit Insur-

ance Corporation, as the case may be, any

member of the Board or of the Board of

Directors of the Corporation, and any

designated representative of the Board,

Comptroller, or Corporation (including

any person designated to conduct any

hearing under this chapter) may--

(A) administer oaths and affir-

mations and take or cause to be taken

depositions; and

(B) issue, revoke, quash, or

modify any subpoena, including any

subpoena requiring the attendance and

testimony of a witness or any subpoenas

duces tecum.

(3) Administrative aspects of

subpoenas

(A) Attendance and production

at designated site

The attendance of any witness

and the production of any document

pursuant to a subpoena under paragraph
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(2) may be required at the place desig-

nated in the subpoena from any place  in

any State (as defined in section 3(a)(3) of

the Federal Deposit Insurance Act [12

U.S.C.A. § 1813(a)(3)]) or other place

subject to the jurisdiction of the United

States.

(B) Service of subpoena

Service of a subpoena issued

under this subsection may be made by

registered mail, or in such other manner

reasonably calculated to give actual no-

tice as the Board, Comptroller of the

Currency, or Federal Deposit Insurance

Corporation may by regulation or other-

wise provide.

(C) Fees and travel expenses

Witnesses subpoenaed under this

subsection shall be paid the same fees and

mileage that are paid witnesses in the

district courts of the United States.

(4) Contumacy or refusal

(A) In general

In the case of contumacy of any

person issued a subpoena under this sub-

section or a refusal by such person to

comply with such subpoena, the Board,

Comptroller of the Currency, or Federal

Deposit Insurance Corporation, or any

other party to proceedings in connection

with which subpoena was issued may

invoke the aid  of--

(i) the United States District

Court for the District of Columbia, or

(ii) any district court of the

United States within the jurisdiction of

which the proceeding is being conducted

or the witness resides or carries on busi-

ness.

(B) Court order

Any court referred to in subpara-

graph (A) may issue an order requiring

compliance with a subpoena issued under

this subsection.

(5) Expenses and fees

Any court having jurisdiction of

any proceeding instituted under this sub-

section may allow any party to such pro-

ceeding such reasonable expenses and

attorneys' fees as the court deems just and

proper.

(6) Criminal penalty

Any person who willfully fails or

refuses to attend and testify or to answer

any lawful inquiry or to produce books,

papers, correspondence, memoranda,

contracts, agreements, or other records in

accordance with any subpoena under this

subsection shall be fined under Title 18,

imprisoned not more than 1 year, or both.

Each day during which any such failure

or refusal continues shall be treated as a

separate offense.

(c) Powers of Federal Reserve

Board and Federal Deposit Insurance

Corporation

In the case  of any provision of

the Federal Reserve Act [12 U.S.C.A. §

221 et seq.] to which a foreign bank or

branch thereof is subject under this chap-

ter, and which is made applicable to non-

member insured banks by the Federal

Deposit Insurance Act [12 U.S.C.A. §

1811 et seq.], whether by cross-reference

to the Federal Reserve Act or by a provi-

sion in substantially the same terms in the

Federal Deposit Insurance Act, the ad-

ministration, interpretation, and enforce-

ment of such provision, insofar as it re-

lates to any foreign bank or branch there-

of as to which the Board  is an appropriate

Federal banking agency, are vested in the

Board, but where the making of any re-

port to the Board or a Federal Reserve

bank is required under any such provi-

sion, the Federal Deposit Insurance Cor-

poration may require that a duplicate of

any such report be sent directly to it. This

subsection shall not be construed to im-

pair any power of the Federal Deposit

Insurance Corporation to  make regular or

special examinations or to require special

reports.

§ 3109. Cooperation with foreign su-
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pervisors

(a) Disclosure of supervisory

information to foreign supervisors

Notwithstanding any other pro-

vision of law, the Board, Comptroller of

the Currency, Federal Deposit Insurance

Corporation, and Director of the Office of

Thrift Supervision may disclose informa-

tion obtained in the course of exercising

supervisory or examination authority to

any foreign bank regulatory or supervi-

sory authority if the Board, Comptroller,

Corporation, or Director determines that

such disclosure is appropriate and will

not prejudice the interests of the United

States.

(b) Requirement of confidential-

ity

Before making any disclosure of

any information to a foreign authority, the

Board, Comptroller of the Currency,

Federal Deposit Insurance Corporation,

and Director of the Office of Thrift Su-

pervision shall obtain, to the extent neces-

sary, the agreement of such foreign au-

thority to maintain the confidentiality of

such information to the extent possible

under applicable law.

(c) Confidential information

received from foreign supervisors

(1) In general

Except as provided in paragraph

(3), a Federal banking agency may not be

compelled to disclose information re-

ceived from a foreign regulatory or super-

visory authority if--

(A) the Federal banking agency

determines that the foreign regulatory or

supervisory authority has, in good faith,

determined and represented in writing to

such Federal banking agency that pub lic

disclosure of the information would vio-

late the laws applicable to that foreign

regulatory or supervisory authority; and

(B) the relevant Federal banking

agency obtained such information pursu-

ant to--

(i) such procedures as the Fed-

eral banking agency may establish for use

in connection with the administration and

enforcement of Federal banking laws; or

(ii) a memorandum of under-

standing or other similar arrangement

between the Federal banking agency and

the foreign regulatory or supervisory

authority.

(2) Treatment under Title 5

For purposes of section 552 of

Title 5, this subsection shall be treated as

a statute described in subsection (b)(3)(B)

of such section.

(3) Savings provision

No provision of this section shall

be construed  as--

(A) authorizing any Federal

banking agency to withhold any informa-

tion from any duly authorized committee

of the House of Representatives or the

Senate; or

(B) preventing any Federal

banking agency from complying with an

order of a court of the United States in an

action commenced by the United States

or such agency.

(4) Federal banking agency

defined

For purposes of this subsection,

the term "Federal banking agency" means

the Board, the Comptroller of the Cur-

rency, the Federal Deposit Insurance

Corporation, and the Director of the

Office of Thrift Supervision.

Chapter 35-Right to Financial Privacy

§ 3401. Definitions For the purpose of this chapter,

the term--
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(1) "financial institution", except

as provided in section 3414 of this title,

means any office of a bank, savings bank,

card issuer as defined in section 1602(n)

of Title 15, industrial loan company, trust

company, savings association, building

and loan, or homestead association (in-

cluding cooperative banks), credit union,

or consumer finance institution, located in

any State or territory of the United States,

the District of Columbia, Puerto Rico,

Guam, American Samoa, or the Virgin

Islands;

(2) "financial record" means an

original of, a copy of, or information

known to have been derived from, any

record held by a financial institution

pertaining to a customer's relationship

with the financial institution;

(3) "Government authority"

means any agency or department of the

United States, or any officer, employee,

or agent thereof;

(4) "person" means an individual

or a partnership of five or fewer individu-

als;

(5) "customer" means any per-

son or authorized representative of that

person who utilized or is utilizing any

service of a financial institution, or for

whom a financial institution is acting or

has acted as a fiduciary, in relation to an

account maintained in the person's name;

(6) "holding company" means--

(A) any bank holding company

(as defined in section 1841 of this title);

and

(B) any company described in

section 1843(f)(1) of this title;

(7) "supervisory agency" means

with respect to any particular financial

institution, holding company, or any

subsidiary of a financial institution or

holding company, any of the following

which has statutory authority to examine

the financial condition, business opera-

tions, or records or transactions of that

institution, holding company, or subsid-

iary--

(A) the Federal Deposit Insur-

ance Corporation;

(B) the Bureau of Consumer

Financial Protection;

(C) the National Credit Union

Administration;

(D) the Board of Governors of

the Federal Reserve System;

(E) the Comptroller of the Cur-

rency;

(F) the Securities and Exchange

Commission;

(G) the Commodity Futures

Trading Commission;

(H) the Secretary of the Trea-

sury, with respect to the Bank Secrecy

Act (Public Law 91-508, Title I [12

U.S.C.A. § 1951 et seq.]) and subchapter

II of chapter 53 of Title 31; or

(I) any State banking or securi-

ties department or agency; and

(8) "law enforcement inquiry"

means a lawful investigation or official

proceeding inquiring into a violation of,

or failure to comply with, any criminal or

civil statute or any regulation, rule, or

order issued pursuant thereto.

§ 3402. Access to financial records by

Government authorities pro-

hibited; exceptions

Except as provided by section

3403(c) or (d), 3413, or 3414 of this title,

no Government authority may have ac-

cess to or obtain copies of, or the infor-

mation contained in the financial records

of any customer from a financial institu-

tion unless the financial records are rea-

sonably described and--

(1) such customer has authorized

such disclosure in accordance with sec-

tion 3404 of this title;

(2) such financial records are

disclosed in response to an administrative

subpena or summons which meets the

requirements of section 3405 of this title;
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(3) such financial records are

disclosed in response to a search warrant

which meets the requirements of section

3406 of this title;

(4) such financial records are

disclosed in response to a judicial sub-

pena which meets the requirements of

section 3407 of this title; or

(5) such financial records are

disclosed in response to a formal written

request which meets the requirements of

section 3408 of this title.

§ 3403. Confidentiality of financial

records

(a) Release of records by finan-

cial institutions prohibited

No financial institution, or offi-

cer, employees, or agent of a financia l

institution, may provide to any Govern-

ment authority access to or copies of, or

the information contained in, the financial

records of any customer except in accor-

dance with the provisions of this chapter.

(b) Release of records upon

certification of compliance with chapter

A financial institution shall not

release the financial records of a customer

until the Government authority seeking

such records certifies in writing to the

financial institution that it has complied

with the applicable provisions of this

chapter.

(c) Notification to Government

authority of existence of relevant infor-

mation in records

Nothing in this chap ter shall

preclude any financial institution, or any

officer, employee, or agent of a financial

institution, from notifying a Government

authority that such institution, or officer,

employee, or agent has information which

may be relevant to a possible violation of

any statute or regulation. Such informa-

tion may include only the name or other

identifying information concerning any

individual, corporation, or account in-

volved in and the nature of any suspected

illegal activity. Such information may be

disclosed notwithstanding any constitu-

tion, law, or regulation of any State or

political subdivision thereof to the con-

trary. Any financial institution, or officer,

employee, or agent thereof, making a

disclosure of information pursuant to this

subsection, shall not be liable to the cus-

tomer under any law or regulation of the

United States or any constitution, law, or

regulation of any State or political subdi-

vision thereof, for such disclosure or for

any failure to notify the customer of such

disclosure.

(d) Release of records as inci-

dent to perfection of security interest,

proving a claim in bankruptcy, collecting

a debt, or processing an application with

regard to a Government loan, loan guar-

antee, etc.

(1) Nothing in this chapter shall

preclude a financial institution, as an

incident to perfecting a security interest,

proving a claim in bankruptcy, or other-

wise collecting on a debt owing either to

the financial institution itself or in its role

as a fiduciary, from providing copies of

any financial record to any court or Gov-

ernment authority.

(2) Nothing in this chapter shall

preclude a financial institution, as an

incident to processing an application for

assistance to a customer in the form of a

Government loan, loan guaranty, or loan

insurance agreement, or as an incident to

processing a default on, or administering,

a Government guaranteed or insured loan,

from initiating contact with an appropri-

ate Government authority for the purpose

of providing any financial record neces-

sary to permit such authority to carry out

its responsibilities under a loan, loan

guaranty, or loan insurance agreement.

§ 3404. Customer authorizations

(a) Statement furnished by cus-
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tomer to financial institution and Govern-

ment authority; contents

A customer may authorize dis-

closure under section 3402(1) of this title

if he furnishes to the financial institution

and to the Government authority seeking

to obtain such disclosure a signed and

dated  statement which--

(1) authorizes such disclosure

for a period not in excess of three months;

(2) states that the customer may

revoke such authorization at any time

before the financial records are disclosed;

(3) identifies the financial re-

cords which are authorized to be d is-

closed;

(4) specifies the purposes for

which, and the Government authority to

which, such records may be disclosed;

and

(5) states the customer's rights

under this chapter.

(b) Authorization as condition of

doing business prohibited

No such authorization shall be

required as a condition of doing business

with any financial institution.

(c) Right of customer to access

to financial institution's record of disclo-

sures

The customer has the right,

unless the Government authority obtains

a court order as provided in section 3409

of this title, to obtain a copy of the record

which the financial institution shall keep

of all instances in which the customer's

record is disclosed to a Government

authority pursuant to this section, includ-

ing the identity of the Government au-

thority to which such disclosure is made.

. . .

§ 3410. Customer challenges

(a) Filing of motion to quash or

application to enjoin; proper court; con-

tents

W ithin ten days of service or

within fourteen days of mailing of a sub-

pena, summons, or formal written request,

a customer may file a motion to quash an

administrative summons or judicial sub-

pena, or an application to  enjoin a Gov-

ernment authority from obtaining finan-

cial records pursuant to a formal written

request, with copies served upon the

Government authority. A motion to quash

a judicial subpena shall be filed in the

court which issued the subpena. A motion

to quash an administrative summons or an

application to enjoin a Government au-

thority from obtaining records pursuant to

a formal written request shall be filed in

the appropriate United States district

court. Such motion or application shall

contain an affidavit or sworn statement

(1) stating that the applicant is a

customer of the financial institution from

which financial records pertaining to him

have been sought; and

(2) stating the applicant's rea-

sons for believing that the financial re-

cords sought are not relevant to the legiti-

mate law enforcement inquiry stated by

the Government authority in its notice, or

that there has not been substantial compli-

ance with the provisions of this chapter.

Service shall be made under this

section upon a Government authority by

delivering or mailing by registered or

certified mail a copy of the papers to the

person, office, or department specified in

the notice which the customer has re-

ceived pursuant to this chapter. For the

purposes of this section, "delivery" has

the meaning stated in rule 5(b) of the

Federal Rules of Civil Procedure.

(b) Filing of response; additional

proceedings

If the court finds that the cus-

tomer has complied with subsection (a) of

this section, it shall order the Government

authority to file a sworn response, which

may be filed in camera if the Government

includes in its response the reasons which

make in camera review appropriate. If the
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court is unable to determine the motion or

application on the basis of the parties'

initial allegations and response, the court

may conduct such additional proceedings

as it deems appropriate. All such proceed-

ings shall be completed and the motion or

application decided within seven calendar

days of the filing of the Government's

response.

(c) Decision of court

If the court finds that the appli-

cant is not the customer to whom the

financial records sought by the Govern-

ment authority pertain, or that there is a

demonstrable reason to believe that the

law enforcement inquiry is legitimate and

a reasonable belief that the records sought

are relevant to that inquiry, it shall deny

the motion or application, and , in the case

of an administrative summons or court

order other than a search warrant, order

such process enforced. If the court finds

that the applicant is the customer to

whom the records sought by the Govern-

ment authority pertain, and that there is

not a demonstrable reason to believe that

the law enforcement inquiry is legitimate

and a reasonable belief that the records

sought are relevant to that inquiry, or that

there has not been substantial compliance

with the provisions of this chapter, it shall

order the process quashed or shall enjoin

the Government authority's formal written

request.

(d) Appeals

A court ruling denying a motion

or application under this section shall not

be deemed a final order and no interlocu-

tory appeal may be taken therefrom by

the customer. An appeal of a ruling deny-

ing a motion or application under this

section may be taken by the customer (1)

within such period of time as provided by

law as part of any appeal from a final

order in any legal proceeding initiated

against him arising out of or based upon

the financial records, or (2) within thirty

days after a notification that no legal

proceeding is contemplated against him.

The Government authority obtaining the

financial records shall promptly notify a

customer when a determination has been

made that no legal proceeding against

him is contemplated. After one hundred

and eighty days from the denial of the

motion or application, if the Government

authority obtaining the records has not

initiated such a proceeding, a supervisory

official of the Government authority shall

certify to the appropriate court that no

such determination has been made. The

court may require that such certifications

be made, at reasonable intervals thereaf-

ter, until either notification to the cus-

tomer has occurred or a legal proceeding

is initiated as described in clause (A).1

(e) Sole judicial remedy avail-

able to customer

The challenge procedures of this

chapter constitute the sole judicial rem-

edy available to a customer to oppose

disclosure of financial records pursuant to

this chapter.

(f) Affect on challenges by fi-

nancial institutions

Nothing in this chap ter shall

enlarge or restrict any rights of a financial

institution to challenge requests for re-

cords made by a G overnment authority

under existing law. Nothing in this chap-

ter shall entitle a customer to assert the

rights of a financial institution.

§ 3411. Duty of financial institutions

Upon receipt of a request for

financial records made by a Government

authority under section 3405 or 3407 of

this title, the financial institution shall,

unless otherwise provided by law, pro-

ceed to assemble the records requested

and must be prepared to deliver the re-

cords to the Government authority upon

receipt of the certificate required under

section 3403(b) of this title.
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§ 3413. Exceptions

(a) Disclosure of financial re-

cords not identified with particular cus-

tomers

Nothing in this chapter prohibits

the disclosure of any financial records or

information which is not identified with

or identifiable as being derived from the

financial records of a particular customer.

(b) Disclosure to, or examination

by, supervisory agency pursuant to exer-

cise of supervisory, regulatory, or mone-

tary functions with respect to financial

institutions, holding companies, subsid-

iaries, institution-affiliated parties, or

other persons

This chapter shall no t apply to

the examination by or disclosure to any

supervisory agency of financial records or

information in the exercise of its supervi-

sory, regulatory, or monetary functions,

including conservatorship or receivership

functions, with respect to any financial

institution, holding company, subsidiary

of a financial institution or holding com-

pany, institution-affiliated  party (within

the meaning of section 1813(u) of this

title) with respect to a financial institu-

tion, holding company, or subsidiary, or

other person participating in the conduct

of the affairs thereof.

(c) Disclosure pursuant to T itle

26

Nothing in this chapter prohibits

the disclosure of financial records in

accordance with procedures authorized

by Title 26.

(d) Disclosure pursuant to Fed-

eral statute or rule promulgated thereun-

der

Nothing in this chapter shall

authorize the withholding of financial

records or information required to be

reported in accordance with any Federal

statute or rule promulgated thereunder.

(e) Disclosure pursuant to Fed-

eral Rules of Criminal Procedure or com-

parable rules of other courts

Nothing in this chapter shall

apply when financial records are sought

by a Government authority under the

Federal Rules of Civil or Criminal Proce-

dure or comparable rules of other courts

in connection with litigation to which the

Government authority and the customer

are parties.

(f) Disclosure pursuant to ad-

ministrative subpena issued by adminis-

trative law judge

Nothing in this chapter shall

apply when financial records are sought

by a Government authority pursuant to  an

administrative subpena issued by an ad-

ministrative law judge in an adjudicatory

proceeding subject to section 554 of T itle

5 and to which the Government authority

and the customer are parties.

(g) Disclosure pursuant to legiti-

mate law enforcement inquiry respecting

name, address, account number, and type

of account of particular customers

The notice requirements of this

chapter and sections 3410 and 3412 of

this title shall not apply when a Govern-

ment authority by a means described in

section 3402 of this title and for a legiti-

mate law enforcement inquiry is seeking

only the name, address, account number,

and type of account of any customer or

ascertainable group of customers associ-

ated (1) with a financial transaction or

class of financial transactions, or (2) with

a foreign country or subdivision thereof

in the case of a Government authority

exercising financial controls over foreign

accounts in the United States under sec-

tion 5(b) of the Trading with the Enemy

Act [12 U.S.C.A. § 95a, 50 App.

U.S.C.A. § 5(b)]; the International Emer-

gency Economic Powers Act (Title II,

Public Law 95-223) [50 U.S.C.A. § 1701

et seq.]; or section 287c of Title 22.

(h) Disclosure pursuant to lawful

proceeding, investigation, etc., directed at

financial institution or legal entity or
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consideration or administration respecting

Government loans, loan guarantees, etc.

(1) Nothing in this chapter (ex-

cept sections 3403, 3417 and 3418  of this

title) shall apply when financial records

are sought by a Government authority

(A) in connection with a lawful

proceeding, investigation, examination, or

inspection directed at a financial institu-

tion (whether or not such proceeding,

investigation, examination, or inspection

is also directed at a customer) or at a

legal entity which is not a customer; or

(B) in connection with the au-

thority's consideration or administration

of assistance to the customer in the form

of a Government loan, loan guaranty, or

loan insurance program.

(2) When financial records are

sought pursuant to this subsection, the

Government authority shall submit to the

financial institution the certificate re-

quired by section 3403(b) of this title. For

access pursuant to paragraph (1)(B), no

further certification shall be required for

subsequent access by the certifying Gov-

ernment authority during the term of the

loan, loan guaranty, or loan insurance

agreement.

(3) After the effective date of

this chapter, whenever a customer applies

for participation in a Government loan,

loan guaranty, or loan insurance program,

the Government authority administering

such program shall give the customer

written notice of the authority's access

rights under this subsection. No further

notification shall be required  for subse-

quent access by that authority during the

term of the loan, loan guaranty, or loan

insurance agreement.

(4) Financial records obtained

pursuant to this subsection may be used

only for the purpose for which they were

originally obtained, and may be trans-

ferred to another agency or department

only when the transfer is to facilitate a

lawful proceeding, investigation, exami-

nation, or inspection directed at a finan-

cial institution (whether or not such pro-

ceeding, investigation, examination, or

inspection is also directed at a customer),

or at a legal entity which is not a cus-

tomer, except that

(A) nothing in this paragraph

prohib its the use or transfer of a cus-

tomer's financial records needed by coun-

sel representing a Government authority

in a civil action arising from a Govern-

ment loan, loan guaranty, or loan insur-

ance agreement; and

(B) nothing in this paragraph

prohibits a Government authority provid-

ing assistance to a customer in the form

of a loan, loan guaranty, or loan insurance

agreement from using or transferring

financial records necessary to process,

service or foreclose a loan, or to collect

on an indebtedness to the Government

resulting from a customer's default.

(5) Notification that financial

records obtained pursuant to this subsec-

tion may relate to a potential civil, crimi-

nal, or regulatory violation by a customer

may be given to an agency or department

with jurisdiction over that violation, and

such agency or department may then seek

access to the records pursuant to the

provisions of this chapter.

(6) Each financial institution

shall keep a notation of each disclosure

made pursuant to paragraph (1)(B) of this

subsection, including the date of such

disclosure and the Government authority

to which it was made. The customer shall

be entitled to inspect this information.

(i) Disclosure pursuant to issu-

ance of subpena or court order respecting

grand jury proceeding

Nothing in this chapter (except

sections 3415 and  3420 of this title) shall

apply to any subpena or court order is-

sued in connection with proceedings

before a grand jury, except that a court

shall have authority to order a financial

institution, on which a grand jury sub-
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poena for customer records has been

served, not to notify the customer of the

existence of the subpoena or information

that has been furnished  to the grand jury,

under the circumstances and for the pe-

riod specified and pursuant to the proce-

dures established in section 3409 of this

title.

(j) Disclosure pursuant to pro-

ceeding, investigation, etc., instituted by

Government Accountability Office and

directed at a government authority

This chapter shall no t apply

when financial records are sought by the

Government Accountability Office pursu-

ant to an authorized proceeding, investi-

gation, examination or audit directed at a

government authority.

(k) Disclosure necessary for

proper administration of programs of

certain Government authorities

(1) Nothing in this chapter shall

apply to the disclosure by the financial

institution of the name and address of any

customer to the Department of the Trea-

sury, the Social Security Administration,

or the Railroad Retirement Board, where

the disclosure of such information is

necessary to, and such information is used

solely for the purpose of, the proper ad-

ministration of section 1441 of Title 26,

Title II of the Social Security Act [42

U.S.C.A. § 401 et seq.], or the Railroad

Retirement Act of 1974 [45 U.S.C.A. §

231 et seq.].

(2) Nothing in this chapter shall

apply to the disclosure by the financial

institution of information contained in the

financial records of any customer to any

Government authority that certifies, dis-

burses, or collects payments, where the

disclosure of such information is neces-

sary to, and such information is used

solely for  the purpose of--

(A) verification of the identity of

any person or proper routing and delivery

of funds in connection with the issuance

of a Federal payment or collection of

funds by a Government authority; or

(B) the investigation or recovery

of an improper Federal payment or col-

lection of funds or an improperly negoti-

ated Treasury check.

(3) Notwithstanding any other

provision of law, a request authorized by

paragraph (1) or (2) (and the information

contained therein) may be used by the

financial institution or its agents so lely

for the purpose of providing information

contained in the financial records of the

customer to the Government authority

requesting the information, and the finan-

cial institution and its agents shall be

barred from redisclosure of such informa-

tion. Any Government authority receiving

information pursuant to paragraph (1) or

(2) may not disclose or use the informa-

tion, except for the  purposes set forth in

such paragraph.

(l) Crimes against financial

institutions by insiders

Nothing in this chapter shall

apply when any financial institution or

supervisory agency provides any financial

record of any officer, director, employee,

or controlling shareholder (within the

meaning of subparagraph (A) or (B) of

section 1841(a)(2) of this title or subpara-

graph (A) or (B) of section 1730a(a)(2) of

this title) of such institution, or of any

major borrower from such institution who

there is reason to believe may be acting in

concert with any such officer, director,

employee, or controlling shareholder, to

the Attorney General of the United States,

to a State law enforcement agency, or, in

the case of a possible violation of sub-

chapter II of chapter 53 of Title 31, to the

Secretary of the Treasury if there is rea-

son to believe that such record is relevant

to a possible violation by such person of--

(1) any law relating to crimes

against financial institutions or supervi-

sory agencies by directors, officers, em-

ployees, or controlling shareholders of, or

by borrowers from, financial institutions;
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or

(2) any provision of subchapter

II of chapter 53 of Title 31 or of section

1956 or 1957 of Title 18.

No supervisory agency which

transfers any such record under this sub-

section shall be deemed to have waived

any privilege applicable to that record

under law.

(m) Disclosure to, or examina-

tion by, employees or agents of Board of

Governors of Federal Reserve System or

Federal Reserve Bank

This chapter shall not apply to

the examination by or disclosure to em-

ployees or agents of the Board of Gover-

nors of the Federal Reserve System or

any Federal Reserve Bank of financial

records or information in the exercise of

the Federal Reserve System's authority to

extend credit to the financial institutions

or others.

(n) Disclosure to, or examination

by, Resolution Trust Corporation or its

employees or agents

This chapter shall not apply to

the examination by or disclosure to the

Resolution Trust Corporation or its em-

ployees or agents of financial records or

information in the exercise of its conser-

vatorship, receivership, or liquidation

functions with respect to a financial insti-

tution.

(o) Disclosure to, or examination

by, Federal Housing Finance Agency or

Federal home loan banks

This chapter  shall not apply to

the examination by or disclosure to the

Federal Housing Finance Agency or any

of the Federal home loan banks of finan-

cial records or information in the exercise

of the Federal Housing Finance Agency's

authority to extend credit (either d irectly

or through a Federal home loan bank) to

financial institutions or others.

(p) Access to information neces-

sary for administration of certain veteran

benefits laws

(1) Nothing in this chapter shall

apply to the disclosure by the financial

institution of the name and address of any

customer to the Department of Veterans

Affairs where the disclosure of such in-

formation is necessary to, and such infor-

mation is used so lely for the purposes of,

the proper administration of benefits

programs under laws administered by the

Secretary.

(2) Notwithstanding any other

provision of law, any request authorized

by paragraph (1) (and the information

contained therein) may be used by the

financial institution or its agents so lely

for the purpose of providing the cus-

tomer's name and address to the Depart-

ment of Veterans Affairs and shall be

barred from redisclosure by the financial

institution or its agents.

(q) Disclosure pursuant to Fed-

eral contractor-issued travel charge card

Nothing in this chap ter shall

apply to the disclosure of any financial

record or information to a Government

authority in conjunction with a Federal

contractor-issued travel charge card is-

sued for official Government travel.

(r) Disclosure to the Bureau of

Consumer Financial Protection

Nothing in this chapter shall

apply to the examination by or disclosure

to the Bureau of Consumer Financial

Protection of financial records or infor-

mation in the exercise of its authority

with respect to a financial institution.

Chapter 40-International Lending Supervision

§ 3901. Congressional declaration of

policy

(a)(1) It is the policy of the

Congress to assure that the economic
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health and stability of the United States

and the other nations of the world shall

not be adversely affected or threatened in

the future by imprudent lending practices

or inadequate supervision.

(2) This shall be achieved by

strengthening the bank regulatory frame-

work to encourage prudent private de-

cisionmaking and by enhancing interna-

tional coordination among bank regula-

tory authorities.

(b) The Federal banking agen-

cies shall consult with the banking super-

visory authorities of other countries to

reach understandings aimed at achieving

the adoption of effective and consistent

supervisory policies and practices with

respect to international lending.

§ 3902. Definitions

For purposes of this chapter--

(1) the term "appropriate Federal

banking agency" has the same meaning

given such term in section 1813(q) of this

title, except that for purposes of this

chapter such term means the Board of

Governors of the Federal Reserve System

for--

(A) bank holding companies and

any nonbank subsidiary thereof;

(B) Edge Act corporations orga-

nized under section 25(a) of the Federal

Reserve Act [12 U.S.C.A. § 611 et seq.];

and

(C) Agreement Corporations

operating under section 25 of the Federal

Reserve Act [12 U.S.C.A. § 601 et seq.];

and

(2) the term "banking institu-

tion" means--

(A)(i) an insured bank as defined

in section 1813(h) of this title or any

subsidiary of an insured bank;

(ii) an Edge Act corporation

organized under section 25(a) of the

Federal Reserve Act [12 U.S.C.A. § 611

et seq.]; and

153

(iii) an Agreement Corporation

operating under section 25 of the Federal

Reserve Act [12 U.S.C.A. § 601 et seq.];

and

(B) to the extent determined by

the appropriate Federal banking agency,

any agency or branch of a foreign bank,

and any commercial lending company

owned or controlled by one or more for-

eign banks or companies that control a

foreign bank as those terms are defined in

the International Banking Act of 1978 [12

U.S.C.A. § 3101 et seq.]. The term

"banking institution" shall not include a

foreign bank.

§ 3903. Strengthened supervision of

international lending

(a) Each appropriate Federal

banking agency shall evaluate banking

institution foreign country exposure and

transfer risk for use in banking institution

examination and supervision.

(b) Each such agency shall es-

tablish examination and supervisory

procedures to assure that factors such as

foreign country exposure and transfer risk

are taken into account in evaluating the

adequacy of the capital of banking institu-

tions.

§ 3904. Reserves

(a) Establishment and mainte-

nance of special reserves

(1) Each appropriate Federal

banking agency shall require a banking

institution to establish and maintain a

special reserve whenever, in the judgment

of such appropriate Federal banking

agency--

(A) the quality of such banking

institution's assets has been impaired by a

protracted inability of public or private

borrowers in a foreign country to make

payments on their external indebtedness

as indicated by such factors, among oth-
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ers, as--

(i) a failure by such public or

private borrowers to make full interest

payments on external indebtedness;

(ii) a failure to comply with the

terms of any restructured indebtedness; or

(iii) a failure by the foreign

country to comply with any International

Monetary Fund or other suitable adjust-

ment program; or

(B) no definite prospects exist

for the orderly restoration of debt service.

(2) Such reserves shall be

charged against current income and shall

not be considered as part of capital and

surplus or allowances for possible loan

losses for regulatory, supervisory, or

disclosure purposes.

(b) Accommodation of potential

losses on foreign loans by United States

banks

The appropriate Federal banking

agencies shall analyze the results of for-

eign loan rescheduling negotiations, as-

sess the loan loss risk reflected in re-

scheduling agreements, and, using the

powers set forth in section 3907  of this

title (regarding capital adequacy), ensure

that the capital and reserve positions of

United States banks are adequate to ac-

commodate potential losses on their for-

eign loans.

(c) Regulations and orders of

Federal banking agencies

The appropriate Federal banking

agencies shall promulgate regulations or

orders necessary to implement this sec-

tion within one hundred and twenty days

after November 30, 1983.

§ 3904a. Additional reserve require-

ments

(a) In general

Each appropriate Federal bank-

ing agency shall review the exposure to

risk of United States banking institutions

arising from the medium- and long-term

loans made by such institutions that are

outstanding to any highly indebted coun-

try. Each agency shall provide direction

to such institutions regarding additions to

general reserves maintained by each

banking institution for potential loan

losses and special reserves required by

such agency arising from such review.

(b) Determination of institu-

tional exposure to risk

In determining the exposure of

an institution to risk for purposes of sub-

section (a) of this section, the appropriate

Federal banking agency--

(1) shall determine whether any

country exposure that is, and has been for

at least 2 years, rated  in the category

"Other Transfer Risk Problems" or the

category "Substandard" by the Inter-

agency Country Exposure Review Com-

mittee should be reevaluated;

(2) may exempt, in full or in

part, from reserve requirements estab-

lished pursuant to subsection (a) of this

section, any loan--

(A) to a country that enters into

a debt reduction, debt service reduction,

or financing program with its bank credi-

tors that is supported by the International

Bank for Reconstruction and Develop-

ment or the International Monetary Fund;

or

(B) secured, in whole or in part,

by appropriate collateral for payment of

interest or principal;

(3) take into account any other

factors which bear on such exposure and

the particular circumstances of the institu-

tion; and

(4) shall consider as indicators

of risk, where appropriate, the average

reserve levels maintained by or required

of banking institutions in foreign coun-

tries and secondary market prices for such

loans.

(c) Timing and report

(1) Determined by agency

Except as provided in paragraph
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(3), each appropriate Federal banking

agency shall determine the timing of any

addition to reserves required by subsec-

tion (a) of this section.

(2) Report

Each appropriate Federal bank-

ing agency shall include in each report

required to be made under section

3912(d) of this title after 1989 a report on

the actions taken pursuant to this section.

(3) Deadline

Each Federal agency required to

undertake a review described in subsec-

tion (a) of this section shall complete the

review not later than December 31, 1990.

(d) "Highly indebted country"

defined

As used in this section, the term

"highly indebted country" means any

country designated as a "Highly Indebted

Country" in the annual World Debt Ta-

bles most recently published by the Inter-

national Bank for Reconstruction and

Development before December 19, 1989.

§3907. Capital adequacy

(a)(1) Each appropriate Federal

banking agency shall cause banking insti-

tutions to achieve and maintain adequate

capital by establishing minimum levels of

capital for such banking institutions and

by using such other methods as the appro-

priate Federal banking agency deems

appropriate. Each appropriate Federal

banking agency shall seek to make the

capital standards required under this

section or other provisions of Federal law

for insured depository institutions coun-

tercyclical so that the amount of capital

required to be maintained by an insured

depository institution increases in times

of economic expansion and decreases in

times of economic contraction, consistent

with the safety and soundness of the

insured depository institution.

(2) Each appropriate Federal

banking agency shall have the authority to

establish such minimum level of capital

for a banking institution as the appropri-

ate Federal banking agency, in its discre-

tion, deems to be necessary or appropri-

ate in light of the particular circumstances

of the banking institution.

(b)(1) Failure of a banking insti-

tution to maintain capital at or above its

minimum level as established pursuant to

subsection (a) of this section may be

deemed by the appropriate Federal bank-

ing agency, in its discretion, to constitute

an unsafe and unsound practice within the

meaning of section 1818 of this title.

(2)(A) In addition to, or in lieu

of, any other action authorized by law,

including paragraph (1), the  appropriate

Federal banking agency may issue a di-

rective to a banking institution that fails

to maintain [capital] at or above its

required level as established pursuant to

subsection (a) of this section.

(B)(i) Such directive may re-

quire the banking institution to submit

and adhere to a plan acceptable to the

appropriate Federal banking agency de-

scribing the means and timing by which

the banking institution shall achieve its

required capital level.

(ii) Any such directive issued

pursuant to this paragraph, including

plans submitted pursuant thereto, shall be

enforceable under the provisions of sec-

tion 1818(i) of this title to the same extent

as an effective and outstanding order

issued pursuant to section 1818(b) of this

title which has become final.

(3)(A) Each appropriate Federal

banking agency may consider such bank-

ing institution's progress in adhering to

any plan required under this subsection

whenever such banking institution, or an

affiliate thereof, or the holding company

which controls such banking institution,

seeks the requisite approval of such ap-

propriate Federal banking agency for any

proposal which would divert earnings,

diminish capital, or otherwise impede
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such banking institution's progress in

achieving its minimum capital level.

(B) Such appropriate Federal

banking agency may deny such approval

where it determines that such proposal

would adversely affect the ability of the

banking institution to comply with such

plan.

(C) The Chairman of the Board

of Governors of the Federal Reserve

System and the Secretary of the Treasury

shall encourage governments, central

banks, and regulatory authorities of other

major banking countries to work toward

maintaining and, where appropriate,

strengthening the capital bases of banking

institutions involved in international lend-

ing.

Title 18. Crimes and Criminal Procedure
Chapter 119. Wire and Electronic Communications

Interception and Interception of Oral Communications 

§ 2510. Definitions

As used in this chapter--

(1) "wire communication" means

any aural transfer made in whole or in

part through the use of facilities for the

transmission of communications by the

aid of wire, cable, or other like connec-

tion between the point of origin and the

point of reception (including the use of

such connection in a switching station)

furnished or operated by any person en-

gaged in providing or operating such

facilities for the transmission of interstate

or foreign communications or communi-

cations affecting interstate or foreign

commerce;

(2) "oral communication" means

any oral communication uttered by a

person exhibiting an expectation that such

communication is not subject to intercep-

tion under circumstances justifying such

expectation, but such term does not in-

clude any electronic communication;

(3) "State" means any State of

the United States, the District of Colum-

bia, the Commonwealth of Puerto Rico,

and any territory or possession of the

United States;

(4) "intercept" means the aural

or other acquisition of the contents of any

wire, electronic, or oral communication

through the use of any electronic, me-

chanical, or o ther device.1

(5) "electronic, mechanical, or

other device" means any device or appa-

ratus which can be used to intercept a

wire, oral, or electronic communication

other than--

(a) any telephone or telegraph

instrument, equipment or facility, or any

component thereof, (i) furnished to the

subscriber or user by a provider of wire

or electronic communication service in

the ordinary course of its business and

being used by the subscriber or user in the

ordinary course of its business or fur-

nished by such subscriber or user for

connection to the facilities of such service

and used in the ordinary course of its

business; or (ii) being used by a provider

of wire or electronic communication

service in the ordinary course of its busi-

ness, or by an investigative or law en-

forcement officer in the ordinary course

of his duties;

(b) a hearing aid or similar de-

vice being used to correct subnormal

hearing to not better than normal;

(6) "person" means any em-

ployee, or agent of the United States or

any State or political subdivision thereof,

and any individual, partnership, associa-

tion, joint stock company, trust, or corpo-
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ration;

(7) "Investigative or law en-

forcement officer" means any officer of

the United States or of a State or political

subdivision thereof, who is empowered

by law to conduct investigations of or to

make arrests for offenses enumerated in

this chapter, and any attorney authorized

by law to prosecute or participate in the

prosecution of such offenses;

(8) "contents", when used with

respect to any wire, oral, or electronic

communication, includes any information

concerning the substance, purport, or

meaning of that communication;

(9) "Judge of competent jurisdic-

tion" means--

(a) a judge of a United States

district court or a United States court of

appeals; and

(b) a judge of any court of gen-

eral criminal jurisdiction of a State who is

authorized by a statute of that State to

enter orders authorizing interceptions of

wire, oral, or electronic communications;

(10) "communication common

carrier" has the meaning given that term

in section 3 of the Communications Act

of 1934;

(11) "aggrieved person" means

a person who was a party to any inter-

cepted wire, oral, or electronic communi-

cation or a person against whom the inter-

ception was directed;

(12) "electronic communication"

means any transfer of signs, signals, writ-

ing, images, sounds, data, or intelligence

of any nature transmitted in whole or in

part by a wire, radio, electromagnetic,

photoelectronic or photooptical system

that affects interstate or foreign com-

merce, but does not include--

(A) any wire or oral communica-

tion;

(B) any communication made

through a tone-only paging device;

(C) any communication from a

tracking device (as defined in section

3117 of this title); or

(D) electronic funds transfer

information stored by a financial institu-

tion in a communications system used for

the electronic storage and transfer of

funds;

(13) "user" means any person or

entity who--

(A) uses an electronic communi-

cation service; and

(B) is duly authorized by the

provider of such service to engage in such

use;

(14) "electronic communications

system" means any wire, radio, electro-

magnetic, photooptical or photoelectronic

facilities for the transmission of wire or

electronic communications, and any com-

puter facilities or related electronic equip-

ment for the electronic storage of such

communications;

(15) "electronic communication

service" means any service which pro-

vides to users thereof the ability to send

or receive wire or electronic communica-

tions;

(16) "readily accessible to the

general public" means, with respect to a

radio communication, that such communi-

cation is not--

(A) scrambled or encrypted;

(B) transmitted using modulation

techniques whose essential parameters

have been withheld from the public with

the intention of preserving the privacy of

such communication;

(C) carried on a subcarrier or

other signal subsidiary to a radio trans-

mission;

(D) transmitted over a communi-

cation system provided by a common

carrier, unless the communication is a

tone only paging system communication;

or

(E) transmitted on frequencies

allocated under part 25, subpart D, E, or

F of part 74, or part 94 of the Rules of the

Federal Communications Commission,
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unless, in the case of a communication

transmitted on a frequency allocated

under part 74 that is not exclusively allo-

cated to broadcast auxiliary services, the

communication is a two-way voice com-

munication by radio;

(17) "electronic storage"

means--

(A) any temporary, intermediate

storage of a wire or electronic communi-

cation incidental to the electronic trans-

mission thereof; and

(B) any storage of such commu-

nication by an electronic communication

service for purposes of backup protection

of such communication;

(18) "aural transfer" means a

transfer containing the human voice at

any point between and including the point

of origin and the point of reception;

(19) "foreign intelligence infor-

mation", for purposes of section 2517(6)

of this title, means--

(A) information, whether or not

concerning a United States person, that

relates to the ability of the United States

to pro tect against--

(i) actual or potential attack or

other grave hostile acts of a foreign

power or an agent of a foreign power;

(ii) sabotage or international

terrorism by a foreign power or an agent

of a foreign power; or

(iii) clandestine intelligence

activities by an intelligence service or

network of a foreign power or by an agent

of a foreign power; or

(B) information, whether or not

concerning a United States person, with

respect to a foreign power or foreign

territory that relates to--

(i) the national defense or the

security of the United States; or

(ii) the conduct of the foreign

affairs of the United States;

(20) "protected computer" has

the meaning set forth in section 1030; and

(21) "computer trespasser"--

(A) means a person who ac-

cesses a protected computer without

authorization and thus has no reasonable

expectation of privacy in any communica-

tion transmitted to, through, or from the

protected computer; and

(B) does not include a person

known by the owner or operator of the

protected computer to have an existing

contractual relationship with the owner or

operator of the protected computer for

access to all or part of the protected com-

puter.

§ 2511. Interception and disclosure of

wire, oral, or electronic com-

munications prohibited

(1) Except as otherwise specifi-

cally provided  in this chapter any person

who--

(a) intentionally intercepts, en-

deavors to intercept, or procures any

other person to intercept or endeavor to

intercept, any wire, oral, or electronic

communication;

(b) intentionally uses, endeavors

to use, or procures any o ther person to

use or endeavor to use any electronic,

mechanical, or other device to intercept

any oral communication when--

(i) such device is affixed to, or

otherwise transmits a signal through, a

wire, cable, or other like connection used

in wire communication; or

(ii) such device transmits com-

munications by radio, or interferes with

the transmission of such communication;

or

(iii) such person knows, or has

reason to know, that such device or any

component thereof has been sent through

the mail or transported in interstate or

foreign commerce; or

(iv) such use or endeavor to use

(A) takes place on the premises of any

business or other commercial establish-

ment the operations of which affect inter-
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state or foreign commerce; or (B) obtains

or is for the purpose of obtaining infor-

mation relating to the operations of any

business or other commercial establish-

ment the operations of which affect inter-

state or foreign commerce; or

(v) such person acts in the Dis-

trict of Columbia, the Commonwealth of

Puerto Rico, or any territory or posses-

sion of the United States;

(c) intentionally discloses, or

endeavors to disclose, to any other person

the contents of any wire, oral, or elec-

tronic communication, knowing or having

reason to know that the information was

obtained through the interception of a

wire, oral, or electronic communication in

violation of this subsection;

(d) intentionally uses, or endeav-

ors to use, the contents of any wire, oral,

or electronic communication, knowing or

having reason to know that the informa-

tion was obtained through the intercep-

tion of a wire, oral, or electronic commu-

nication in violation of this subsection; or

(e) (i) intentionally discloses, or

endeavors to disclose, to any other person

the contents of any wire, oral, or elec-

tronic communication, intercepted by

m e a n s  a u th o r iz e d  b y  se c t io n s

2 5 1 1 ( 2 ) ( a ) ( i i ) ,  2 5 1 1 ( 2 ) ( b ) - ( c ) ,

2511(2)(e), 2516, and 2518 of this chap-

ter, (ii) knowing or having reason to

know that the information was obtained

through the interception of such a com-

munication in connection with a criminal

investigation, (iii) having obtained or

received the information in connection

with a criminal investigation, and (iv)

with intent to improperly obstruct, im-

pede, or interfere with a duly authorized

criminal investigation,

shall be punished as provided in subsec-

tion (4) or shall be subject to suit as pro-

vided in subsection (5).

(2)(a)(i) It shall not be unlawful

under this chapter for an operator of a

switchboard, or an officer, employee, or

agent of a provider of wire or electronic

communication service, whose facilities

are used in the transmission of a wire or

electronic communication, to intercept,

disclose, or use that communication in the

normal course of his employment while

engaged in any activity which is a neces-

sary incident to the rendition of his ser-

vice or to the protection of the rights or

property of the provider of that service,

except that a provider of wire communi-

cation service to the public shall not

utilize service observing or random moni-

toring except for mechanical or service

quality control checks.

(ii) Notwithstanding any other

law, providers of wire or electronic com-

munication service, their officers, em-

ployees, and agents, landlords, custodi-

ans, or other persons, are authorized to

provide information, facilities, or techni-

cal assistance to persons authorized by

law to intercept wire , oral, or electronic

communications or to conduct electronic

surveillance, as defined in section 101 of

the Foreign Intelligence Surveillance Act

of 1978, if such provider, its officers,

employees, or agents, landlord, custodian,

or other specified person, has been pro-

vided  with--

(A) a court order directing such

assistance, or

(B) a certification in writing by

a person specified in section 2518(7) of

this title or the Attorney G eneral of the

United States that no warrant or court

order is required by law, that all statutory

requirements have been met, and that the

specified assistance is required,

setting forth the period of time during

which the provision of the information,

facilities, or technical assistance is autho-

rized and specifying the information,

facilities, or technical assistance required.

No provider of wire or electronic commu-

nication service, officer, employee, or

agent thereof, or landlord, custodian, or

other specified person shall disclose the
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existence of any intercep tion or surveil-

lance or the device used  to accomplish

the interception or surveillance with re-

spect to which the person has been fur-

nished a court order or certification under

this chapter, except as may otherwise be

required by legal process and then only

after prior notification to the Attorney

General or to the principal prosecuting

attorney of a State or any political subdi-

vision of a State, as may be appropriate.

Any such disclosure, shall render such

person liable for the civil damages pro-

vided for in section 2520. No cause of

action shall lie in any court against any

provider of wire or electronic communi-

cation service, its officers, employees, or

agents, landlord, custodian, or other spec-

ified person for providing information,

facilities, or assistance in accordance with

the terms of a court order, statutory au-

thorization, or certification under this

chapter.

(iii) If a certification under sub-

paragraph (ii)(B) for assistance to obtain

foreign intelligence information is based

on statutory authority, the certification

shall identify the specific statutory provi-

sion and shall certify that the statutory

requirements have been met.

(b) It shall not be unlawful under

this chapter for an officer, employee, or

agent of the Federal Communications

Commission, in the normal course  of his

employment and in discharge of the mon-

itoring responsibilities exercised by the

Commission in the enforcement of chap-

ter 5 of title 47 of the United States Code,

to intercept a wire or electronic communi-

cation, or oral communication transmitted

by radio, or to disclose or use the infor-

mation thereby obtained.

(c) It shall not be unlawful under

this chapter for a person acting under

color of law to intercept a wire, oral, or

electronic communication, where such

person is a party to the communication or

one of the parties to the communication

has given prior consent to such intercep-

tion.

(d) It shall not be unlawful under

this chapter for a person not acting under

color of law to intercept a wire , oral, or

electronic communication where such

person is a party to the communication or

where one of the parties to the communi-

cation has given prior consent to such

interception unless such communication

is intercepted for the purpose of commit-

ting any criminal or tortious act in viola-

tion of the Constitution or laws of the

United States or of any State.

(e) Notwithstanding any other

provision of this title or section 705 or

706 of the Communications Act of 1934,

it shall not be unlawful for an officer, em-

ployee, or agent of the United States in

the normal course  of his official duty to

conduct electronic surveillance, as de-

fined in section 101 of the Foreign Intelli-

gence Surveillance Act of 1978, as autho-

rized by that Act.

(f) Nothing contained  in this

chapter or chapter 121 or 206 of this title,

or section 705 of the Communications

Act of 1934, shall be deemed to affect the

acquisition by the United States Govern-

ment of foreign intelligence information

from international or foreign communica-

tions, or foreign intelligence activities

conducted in accordance with otherwise

applicable Federal law involving a for-

eign electronic communications system,

utilizing a means other than electronic

surveillance as defined in section 101 of

the Foreign Intelligence Surveillance Act

of 1978, and  procedures in this chapter or

chapter 121 and the Foreign Intelligence

Surveillance Act of 1978 shall be the

exclusive means by which electronic

surveillance, as defined in section 101 of

such Act, and the interception of domes-

tic wire, oral, and electronic communica-

tions may be conducted.

(g) It shall not be unlawful under

this chapter or chapter 121 of this title for
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any person--

(i) to intercept or access an

electronic communication made through

an electronic communication system that

is configured so that such electronic com-

munication is readily accessible to the

general public;

(ii) to intercept any radio com-

munication which is transmitted--

(I) by any station for the use of

the general public, or that relates to ships,

aircraft, vehicles, or persons in distress;

(II) by any governmental, law

enforcement, civil defense, private land

mobile, or public safety communications

system, including police and  fire, readily

accessible to the general public;

(III) by a station operating on an

authorized frequency within the bands

allocated to the amateur, citizens band, or

general mobile radio services; or

(IV) by any marine or aeronauti-

cal communications system;

(iii) to engage in any conduct

which--

(I) is prohibited by section 633

of the Communications Act of 1934; or

(II) is excepted from the applica-

tion of section 705(a) of the Communica-

tions Act of 1934 by section 705(b) of

that Act;

(iv) to intercept any wire or

electronic communication the transmis-

sion of which is causing harmful interfer-

ence to any lawfully operating station or

consumer electronic equipment, to the

extent necessary to identify the source of

such interference; or

(v) for other users of the same

frequency to intercept any radio commu-

nication made through a system that uti-

lizes frequencies monitored by individu-

als engaged in the provision or the use of

such system, if such communication is not

scrambled or encrypted.

(h) It shall not be unlawful under

this chapter--

(i) to use a pen register or a trap

and trace device (as those terms are de-

fined for the purposes of chapter 206

(relating to pen registers and trap and

trace devices) of this title); or

(ii) for a provider of electronic

communication service to record the fact

that a wire or electronic communication

was initiated or completed  in order to

protect such provider, another provider

furnishing service toward the completion

of the wire or electronic communication,

or a user of that service, from fraudulent,

unlawful or abusive use of such service.

(i) It shall not be unlawful under

this chapter for a person acting under

color of law to intercept the wire or elec-

tronic communications of a computer

trespasser transmitted to, through, or from

the pro tected computer, if--

(I) the owner or operator of the

protected computer authorizes the inter-

ception of the computer trespasser's com-

munications on the protected computer;

(II) the person acting under

color of law is lawfully engaged in an

investigation;

(III) the person acting under

color of law has reasonable grounds to

believe that the contents of the computer

trespasser's communications will be rele-

vant to the investigation; and

(IV) such interception does not

acquire communications other than those

transmitted to or from the computer tres-

passer.

(3)(a) Except as provided  in

paragraph (b) of this subsection, a person

or entity providing an electronic commu-

nication service to the public shall not

intentionally divulge the contents of any

communication (other than one to such

person or entity, or an agent thereof)

while in transmission on that service to

any person or entity other than an ad-

dressee or intended recipient of such

communication or an agent of such ad-

dressee or  intended recipient.

(b) A person or entity providing
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electronic communication service to the

public may divulge the contents of any

such communication--

(i) as otherwise authorized in ...

this title;

(ii) with the lawful consent of

the originator or any addressee or in-

tended recipient of such communication;

(iii) to a person employed or

authorized, or whose facilities are used,

to forward such communication to  its

destination; or

(iv) which were inadvertently

obtained by the service provider and

which appear to pertain to the commis-

sion of a crime, if such divulgence is

made to a law enforcement agency. . . .

§ 2520. Recovery of  civil damages

authorized

(a) In general.--Except as pro-

vided in section 2511(2)(a)(ii), any per-

son whose wire, oral, or electronic com-

munication is intercepted, disclosed, or

intentionally used in violation of this

chapter may in a civil action recover from

the person or entity, other than the United

States, which engaged in that violation

such relief as may be appropriate.

(b) Relief.--In an action under

this section, appropriate relief includes--

(1) such preliminary and other

equitable or declaratory relief as may be

appropriate;

(2) damages under subsection

(c) and punitive damages in appropriate

cases; and

(3) a reasonable attorney's fee

and other litigation costs reasonably

incurred.

(c) Computation of dam-

ages.--(1) In an action under this section,

if the conduct in violation of this chapter

is the private  viewing of a private satellite

video communication that is not scram-

bled or encrypted or if the communication

is a radio communication that is transmit-

ted on frequencies allocated under . . . the 
rules of the Federal Communications 
Commission that is not scrambled or 
encrypted and the conduct is not for a 
tortious or illegal purpose or for purposes 
of direct or indirect commercial advan-

tage or private commercial gain, then the 
court shall assess damages as follows:

(A) If the person who engaged in

that conduct has not previously been en-

joined under section 2511(5) and has not 
been found liable in a prior civil action 
under this section, the court shall assess 
the greater of the sum of actual damages 
suffered by the plaintiff, or statutory 
damages of not less than $50 and not 
more than $500.

(B) If, on one prior occasion, the

person who engaged in that conduct has 
been enjoined under section 2511(5) or 
has been found liable in a civil action 
under this section, the court shall assess 
the greater of the sum of actual damages 
suffered by the plaintiff, or statutory 
damages of not less than $100 and not 
more than $1000.

(2) In any other action under this

section, the court may assess as damages 
whichever is the  greater of--

(A) the sum of the actual dam-

ages suffered by the plaintiff and any 
profits made by the violator as a result of 
the violation; or

(B) statutory damages of which-

ever is the greater of $100 a day for each 
day of violation or $10,000.

(d) Defense.--A good faith reli-

ance on--

(1) a court warrant or order, a

grand jury subpoena, a legislative authori-

zation, or a statutory authorization;

(2) a [statutorily authorized]

request of an investigative or law enforce-

ment officer . . . ; or

(3) a good faith determination
that section 2511(3), 2511(2)(i), or 
2511(2)(j) of this title permitted the 
conduct complained of;
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is  a  complete  defense  against  any  civil or  
criminal  action  brought  under   this chapter 
or any other law.

(e) Limitation.--A civil action

under this section may not be commenced 
later than two years after the date 

upon which the claimant first has a 

reasonable opportunity to discover the 

violation.

(f) Administrative discipline.--If

a court or appropriate department or 
agency determines that the United States 
or any of its departments or agencies has 
violated any provision of this chapter, and 
the court or appropriate department or 
agency finds that the circumstances sur-

rounding the violation raise serious ques-

tions about whether or not an officer or 
employee of the United States acted will-

fully or intentionally with respect to the 
violation, the department or agency shall, 
upon receipt of a true and correct copy of 
the decision and findings of the court or 
appropriate department or agency 
promptly initiate a proceeding to deter-

mine whether disciplinary action against 
the officer or employee is warranted. If 
the head of the department or agency

involved determines that disciplinary

action is not warranted, he or she shall

notify the Inspector General with jurisdic-

tion over the department or agency con-

cerned and shall provide the Inspector

General with the reasons for such deter-

mination.

(g) Improper disclosure is viola-

tion.--Any willful disclosure or use  by an

investigative or law enforcement officer

or governmental entity of information

beyond the extent permitted by section

2517 is a violation of this chapter for

purposes of section 2520(a).

§ 2521. Injunction against illegal

interception

Whenever it shall appear that

any person is engaged or is about to en-

gage in any act which constitutes or will

constitute a felony violation of this chap-

ter, the Attorney General may initiate a

civil action in a district court of the

United States to enjoin such violation. ...

Chapter 121. Stored Wire and Electronic
Communications and Transactional Records Access

§ 2701. Unlawful access to stored

communications

(a) Offense.--Except as provided

in subsection (c) of this section whoever--

(1) intentionally accesses with-

out authorization a facility through which

an electronic communication service is

provided; or

(2) intentionally exceeds an

authorization to access that facility;

and thereby obtains, alters, or prevents

authorized access to a wire or electronic

communication while it is in electronic

storage in such system shall be punished

as provided  in subsection (b) of this sec-

tion.

(b) Punishment.--The punish-

ment for an offense under subsection (a)

of this section is--

(1) if the offense is committed

for purposes of commercial advantage,

malicious destruction or damage, or pri-

vate commercial gain, or in furtherance of

any criminal or tortious act in violation of

the Constitution or laws of the United

States or any State--

(A) a fine under this title or

imprisonment for not more than 5 years,

or both, in the case of a first offense un-

der this subparagraph; and

(B) a fine under this title or

imprisonment for not more than 10 years,

or both, for any subsequent offense under
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this subparagraph; and

(2) in any other case--

(A) a fine under this title or

imprisonment for not more than 1 year or

both, in the case of a first offense under

this paragraph; and

(B) a fine under this title or

imprisonment for not more than 5 years,

or both, in the case of an offense under

this subparagraph that occurs after a

conviction of another offense under this

section.

(c) Exceptions.--Subsection (a)

of this section does not apply with respect

to conduct authorized--

(1) by the person or entity pro-

viding a wire or electronic communica-

tions service;

(2) by a user of that service with

respect to a communication of or intended

for that user; or

(3) in section 2703, 2704 or

2518 of this title.

§ 2702. Voluntary disclosure of

customer communications or

records

(a) Prohibitions.--Except as

provided  in subsection (b) or (c)--

(1) a person or entity providing

an electronic communication service to

the public shall not knowingly divulge to

any person or entity the contents of a

communication while in electronic stor-

age by that service; and

(2) a person or entity providing

remote computing service to the public

shall not knowingly divulge to any person

or entity the contents of any communica-

tion which is carried or maintained on

that service--

(A) on behalf of, and received

by means of electronic transmission from

(or created by means of computer pro-

cessing of communications received by

means of electronic transmission from), a

subscriber or customer of such service;

(B) solely for the purpose of

providing storage or computer processing

services to such subscriber or customer, if

the provider is not authorized to access

the contents of any such communications

for purposes of providing any services

other than storage or computer process-

ing; and

(3) a provider of remote comput-

ing service or electronic communication

service to the public shall not knowingly

divulge a record or other information

pertaining to a subscriber to or customer

of such service (not including the con-

tents of communications covered by

paragraph (1) or (2)) to any governmental

entity.

(b) Exceptions for disclosure of

communications.-- A provider described

in subsection (a) may divulge the  contents

of a communication--

(1) to an addressee or intended

recipient of such communication or an

agent of such addressee or intended recip-

ient;

(2) as otherwise authorized in

section 2517, 2511(2)(a), or 2703  of this

title;

(3) with the lawful consent of the

originator or an addressee or intended

recipient of such communication, or the

subscriber in the case  of remote comput-

ing service;

(4) to a person employed or

authorized or whose facilities are used to

forward such communication to  its desti-

nation;

(5) as may be necessarily inci-

dent to the rendition of the service or to

the protection of the rights or property of

the provider of that service;

(6) to the National Center for

Missing and Exploited Children, in con-

nection with a report submitted thereto

under section 2258A;

(7) to a law enforcement agen-

cy--

(A) if the contents--
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(i) were inadvertently obtained

by the service provider; and

(ii) appear to pertain to the com-

mission of a crime; or

[(B) Repealed. Pub.L. 108-21, 
Title V, § 508(b)(1)(A), Apr. 30, 2003, 
117 Stat. 684]

[(C) Repealed. Pub.L. 107-296, 
Title II, § 225(d)(1)(C), Nov. 25, 2002, 
116 Stat. 2157]

(8) to a governmental entity, if

the provider, in good faith, believes that 
an emergency involving danger of death 
or serious physical injury to any person 
requires disclosure without delay of com-

munications relating to the emergency....
(c) Exceptions for disclosure of

customer records.--A provider described 
in subsection (a) may divulge a record or 
other information pertaining to a sub-

scriber to or customer of such service (not 
including the contents of communications 
covered by subsection (a)(1) or (a)(2))--

(1) as otherwise authorized in

section 2703;

(2) with the lawful consent of the

customer or subscriber;

(3) as may be necessarily inci-

dent to the rendition of the service or to 
the protection of the rights or property of 
the provider of that service;

(4) to a governmental entity, if

the provider, in good faith, believes that 
an emergency involving danger of death 
or serious physical injury to any person 
requires disclosure without delay of infor-

mation relating to the emergency;

(5) to the National Center for

Missing and Exploited Children, in con-

nection with a report submitted thereto 
under section 2258A; 

(6) to any person other than a

governmental entity. . . .
(d) Reporting of emergency dis-

closures.--On an annual basis, the Attor-

ney General shall submit to the Commit-

tee on the Judiciary of the House of 
Representatives and the Committee on the

Judiciary of the Senate a report contain-

ing--

(1) the number of accounts from

which the Department of Justice has

received voluntary disclosures under

subsection (b)(8); 

(2) a summary of the basis for

disclosure in those instances where--

(A) voluntary disclosures under

subsection (b)(8) were made to the De-

partment of Justice; and

(B) the investigation pertaining

to those disclosures was closed without

the filing of criminal charges; and

(3) the number of accounts from

which the Department of Justice has

received voluntary disclosures under

subsection (c)(4).

§ 2703. Required disclosure of

customer communications or

records

(a) Contents of wire or elec-

tronic communications in electronic stor-

age.--A governmental entity may require

the disclosure by a provider of electronic

communication service of the contents of

a wire or electronic communication, that

is in electronic storage in an electronic

communications system for one hundred

and eighty days or less, only pursuant to

a warrant issued using the procedures

described in the Federal Rules of Crimi-

nal Procedure (or, in the case of a State

court, issued using State warrant proce-

dures) by a court of competent jurisdic-

tion. A governmental entity may require

the disclosure by a provider of electronic

communications services of the contents

of a wire or electronic communication

that has been in electronic storage in an

electronic communications system for

more than one hundred and eighty days

by the means available under subsection

(b) of this section.

(b) Contents of wire or elec-

tronic communications in a remote com-
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puting service.--(1) A governmental en-

tity may require a provider of remote

computing service to disclose the con-

tents of any wire or electronic communi-

cation to which this paragraph is made

applicable by paragraph (2) of this sub-

section--

(A) without required notice to

the subscriber or customer, if the govern-

mental entity obtains a warrant issued

using the procedures described in the

Federal Rules of Criminal Procedure (or,

in the case of a State court, issued using

State warrant procedures) by a court of

competent jurisdiction; or

(B) with prior notice from the

governmental entity to the subscriber or

customer if the governmental entity--

(i) uses an administrative sub-

poena authorized by a Federal or State

statute or a Federal or State grand jury or

trial subpoena; or

(ii) obtains a court order for such

disclosure under subsection (d) of this

section;

except that delayed notice may be given

pursuant to section 2705 of this title.

(2) Paragraph (1) is applicable

with respect to any wire or electronic

communication that is held or maintained

on that service--

(A) on behalf of, and received

by means of electronic transmission from

(or created by means of computer pro-

cessing of communications received by

means of electronic transmission from), a

subscriber or customer of such remote

computing service; and

(B) solely for the purpose of

providing storage or computer processing

services to such subscriber or customer, if

the provider is not authorized to access

the contents of any such communications

for purposes of providing any services

other than storage or computer process-

ing.

(c) Records concerning elec-

tronic communication service or remote

computing service.--(1) A governmental

entity may require a provider of elec-

tronic communication service or remote

computing service to disclose a record or

other information pertaining to a sub-

scriber to or customer of such service (not

including the contents of communica-

tions) only when the governmental en-

tity--

(A) obtains a warrant issued

using the procedures described in the

Federal Rules of Criminal Procedure (or,

in the case of a State court, issued using

State warrant procedures) by a court of

competent jurisdiction;

(B) obtains a court order for

such disclosure under subsection (d) of

this section;a

(C) has the consent of the sub-

scriber or customer to such disclosure;

(D) submits a formal written

request relevant to a law enforcement

investigation concerning telemarketing

fraud for the name, address, and place of

business of a subscriber or customer of

such provider, which subscriber or cus-

tomer is engaged in telemarketing (as

such term is defined in section 2325 of

this title); or

(E) seeks information under

paragraph (2).

(2) A provider of electronic

communication service or remote com-

puting service shall disclose to a govern-

mental entity the--

(A) name;

(B) address;

(C) local and long distance tele-

phone connection records, or records of

session times and durations;

(D) length of service (including

a. Provisions allowing government
to compel disclosure under 2703(c)(1)(B) and 
(d) were declared unconstitutional under the

Foruth Amendment in United States v. Davis,
754 F.3d 1205 (11th Cir.  2014), vacated in part, 
785 F.3d 498 (11th Cir. 2015).
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start date) and types of service utilized;

(E) telephone or instrument

number or other subscriber number or

identity, including any temporarily as-

signed network address; and

(F) means and source of pay-

ment for such service (including any

credit card or bank account number),

of a subscriber to or customer of such

service when the governmental entity uses

an administrative subpoena authorized by

a Federal or State statute or a Federal or

State grand jury or trial subpoena or any

means available under paragraph (1).

(3) A governmental entity re-

ceiving records or information under this

subsection is not required to provide

notice to a subscriber or customer.

(d) Requirements for court or-

der.--A court order for disclosure under

subsection (b) or (c) may be issued by

any court that is a court of competent

jurisdiction and shall issue only if the

governmental entity offers specific and

articulab le facts showing that there are

reasonable grounds to believe that the

contents of a wire or electronic communi-

cation, or the records or other information

sought, are relevant and material to an

ongoing criminal investigation. In the

case of a State governmental authority,

such a court order shall not issue if pro-

hibited by the law of such State. A court

issuing an order pursuant to this section,

on a motion made promptly by the service

provider, may quash or modify such

order, if the information or records re-

quested are unusually voluminous in

nature or compliance with such order

otherwise would cause an undue burden

on such provider.a

(e) No cause of action against a

provider disclosing information under this

chapter.--No cause of action shall lie in

any court against any provider of wire or

electronic communication service, its

officers, employees, agents, or other

specified persons for providing informa-

tion, facilities, or assistance in accordance 
with the terms of a court order, warrant, 
subpoena, statutory authorization, or 
certification under this chapter.

(f) Requirement to preserve

evidence.--

(1) In general.--A provider of

wire or electronic communication ser-

vices or a remote  computing service, 
upon the request of a governmental entity, 
shall take all necessary steps to preserve 
records and other evidence in its posses-

sion pending the issuance of a court order 
or other process.

(2) Period of retention.--Records

referred to in paragraph (1) shall be re-

tained for a period of 90 days, which shall 
be extended for an additional 90-day 
period upon a renewed request by the 
governmental entity.

(g) Presence of officer not re-

quired.--Notwithstanding section 3105 of 
this title, the presence of an officer shall 
not be required for service or execution 
of a search warrant issued in accordance 
with this chapter requiring disclosure by 
a provider of electronic communications 
service or remote computing service of 
the contents of communications or re-

cords or other information pertaining to 

a subscriber to or customer of such 

service....
§ 2707. Civil action

(a) Cause of action.--Except as

provided in section 2703(e), any provider

of electronic communication service, sub-

scriber, or other person aggrieved by any

violation of this chapter in which the

conduct constituting the violation is en-

gaged in with a knowing or intentional

state of mind may, in a civil action, re-

cover from the person or entity, other

than the United States, which engaged in

that violation such relief as may be appro-

priate.

(b) Relief.--In a  civil action

under this section, appropriate relief
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includes--

(1) such preliminary and other

equitable or declaratory relief as may be

appropriate;

(2) damages under subsection

(c); and

(3) a reasonable attorney's fee

and other litigation costs reasonably

incurred.

(c) Damages.--The court may

assess as damages in a civil action under

this section the sum of the actual damages

suffered by the plaintiff and any profits

made by the vio lator as a result of the

violation, but in no case shall a person

entitled to recover receive less than the

sum of $1,000. If the violation is willful

or intentional, the court may assess puni-

tive damages. In the case of a successful

action to enforce liability under this sec-

tion, the court may assess the costs of the

action, together with reasonable attorney

fees determined by the court.

(d) Administrative discipline.--If

a court or appropriate department or

agency determines that the United States

or any of its departments or agencies has

violated any provision of this chapter, and

the court or appropriate department or

agency finds that the circumstances sur-

rounding the violation raise serious ques-

tions about whether or not an officer or

employee of the United States acted will-

fully or intentionally with respect to the

violation, the department or agency shall,

upon receipt of a true and correct copy of

the decision and findings of the court or

appropriate department or agency

promptly initiate a proceeding to deter-

mine whether disciplinary action against

the officer or employee is warranted. If

the head of the department or agency

involved determines that disciplinary

action is not warranted , he or she shall

notify the Inspector General with jurisdic-

tion over the department or agency con-

cerned and shall provide the Inspector 
General with the reasons for such deter-

mination.

(e) Defense.--A good faith reli-

ance on--

(1) a court warrant or order, a

grand jury subpoena, a legislative authori-

zation, or a statutory authorization (in-

cluding a request of a governmental entity 
under section 2703(f) of this title);

(2) a request of an investigative

or law enforcement officer under section 
2518(7) of this title; or

(3) a good faith d etermination that
section 2511(3), section 2702(b)(9), or section 
2702(c)(7) of  this title  permitted t he conduct 
complained of;
is a complete defense t o any civil or crim-

inal action brought under this chapter or 
any other law.

(f) Limitation.--A civil 

action under this section may not be 

commenced later than two years after 

the date upon which the claimant first 

discovered or had a reasonable 

opportunity to discover the violation.

(g) Improper disclosure.--Any

willful disclosure of a `record', as that 
term is defined in section 552a(a) of title 
5, United States Code, obtained by an 
investigative or law enforcement officer, 
or a governmental entity, pursuant to 
section 2703 of this title, or from a 

device installed pursuant to section 3123 

or 3125 of this title, that is not a 

disclosure made in the proper 

performance of the official functions of 

the officer or governmental entity 

making the disclosure, is a viola-tion of 

this chapter. This provision shall not 

apply to information previously law-

fully disclosed (prior to the commence-

ment of any civil or administrative 

pro-ceeding under this chapter) to the 

public by a Federal, State, or local 

governmental entity or by the plaintiff in 

a civil action under this chapter.
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Title 31. Money and Finance
Chapter 53. Monetary Transactions

Subchapter II. Records and Reports on Monetary Instruments Transactions

§ 5314. Records and reports on foreign

financial agency transactions

(a) Considering the need to

avoid impeding or controlling the export

or import of monetary instruments and the

need to avoid burdening unreasonably a

person making a transaction with a for-

eign financial agency, the Secretary of the

Treasury shall require a resident or citi-

zen of the United States or a person in,

and doing business in, the United States,

to keep records, file reports, or keep

records and file reports, when the resi-

dent, citizen, or person makes a trans-

action or maintains a relation for any

person with a fore ign financial agency.

The records and reports shall contain the

following information in the way and to

the extent the Secretary prescribes:

(1) the identity and address of

participants in a transaction or relation-

ship.

(2) the legal capacity in which a

participant is acting.

(3) the identity of real parties in

interest.

(4) a description of the transac-

tion.

(b) The Secretary may pre-

scribe--

(1) a reasonable classification of

persons subject to or exempt from a re-

quirement under this section or a regula-

tion under this section;

(2) a foreign country to which a

requirement or a regulation under this

section applies if the Secretary decides

applying the requirement or regulation to

all foreign countries is unnecessary or

undesirable;

(3) the magnitude of transactions

subject to a requirement or a regulation

under this section;

(4) the kind of transaction sub-

ject to or exempt from a requirement or a

regulation under this section; and

(5) other matters the Secretary

considers necessary to carry out this

section or a regulation under this section.

(c) A person shall be required to

disclose a record required to be kept

under this section or under a regulation

under this section only as required by

law.

§ 5318. Compliance, exemptions, and

summons authority

It shall be unlawful for any per-

son, directly or indirectly, by the use of

any means or instrumentality of interstate

commerce or of the  mails, or of any facil-

ity of any national securities exchange--

(a)(1) To effect a short sale, or

to use or employ any stop-loss order in

connection with the purchase or sale, of

any security other than a government

security, in contravention of such rules

and regulations as the Commission may

prescribe as necessary or  appropriate in

the public interest or for the protection of

investors.

(2) Paragraph (1) of this subsec-

tion shall not apply to security futures

products.

(b) To use or employ, in connec-

tion with the purchase or sale of any

security registered on a national securities

exchange or any security not so regis-

tered, or any securities-based swap agree-

ment, any manipulative or deceptive

device or contrivance in contravention of

such rules and regulations as the Commis-

sion may prescribe as necessary or appro-

priate in the public interest or for the
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protection of investors.

Rules promulgated under subsection (b)

of this section that prohibit fraud, man-

ipulation, or insider trading (but not rules

imposing or specifying reporting or

recordkeeping requirements, procedures,

or standards as prophylactic measures

against fraud, manipulation, or insider

trading), and judicial precedents decided

under subsection (b) of this section and

rules promulgated thereunder that pro-

hibit fraud, manipulation, or insider trad-

ing, shall apply to security-based swap

agreements to the same extent as they

apply to securities. Judicial precedents

decided under section 77q(a) of this title

and sections 78i, 78o , 78p, 78t, and 78u-1

of this title, and judicial precedents de-

cided under applicable rules promulgated

under such sections, shall apply to

security-based swap agreements to the

same extent as they apply to securities.

§ 5318A. Special measures for jurisdic-

tions, financial institutions,

international transactions, or

types of accounts of primary

money laundering concern

(a) International counter-money

laundering requirements.--

(1) In general.--The Secretary of

the Treasury may require domestic finan-

cial institutions and domestic financial

agencies to take 1 or more of the special

measures described in subsection (b) if

the Secretary finds that reasonable

grounds exist for concluding that a juris-

diction outside of the United States, 1 or

more financial institutions operating

outside of the United States, 1 or more

classes of transactions within, or involv-

ing, a jurisdiction outside of the United

States, or 1 or more types of accounts is

of primary money laundering concern, in

accordance with subsection (c).

(2) Form of requirement.--The

special measures described in--

(A) subsection (b) may be im-

posed in such sequence or combination as

the Secretary shall determine;

(B) paragraphs (1) through (4)

of subsection (b) may be imposed by

regulation, order, or otherwise as permit-

ted by law; and

(C) subsection (b)(5) may be

imposed only by regulation.

(3) Duration of orders; rule-

making.--Any order by which a special

measure described in paragraphs (1)

through (4) of subsection (b) is imposed

(other than an order described in section

5326)--

(A) shall be issued together with

a notice of proposed rulemaking relating

to the imposition of such special measure;

and

(B) may not remain in effect for

more than 120 days, except pursuant to a

rule promulgated on or before the end of

the 120-day period beginning on the date

of issuance of such order.

(4) Process for selecting special

measures.--In selecting which special

measure or measures to take under this

subsection, the Secretary of the Trea-

sury--

(A) shall consult with the Chair-

man of the Board of Governors of the

Federal Reserve System, any other appro-

priate Federal banking agency (as defined

in section 3 of the Federal Deposit Insur-

ance Act)1 the Secretary of State, the

Securities and Exchange Commission, the

Commodity Futures Trading Commis-

sion, the National Cred it Union Adminis-

tration Board, and in the sole discretion

of the Secretary, such other agencies and

interested parties as the Secretary may

find to be appropriate; and

(B) shall consider--

(i) whether similar action has

been or is being taken by other nations or

multilateral groups;

(ii) whether the imposition of

any particular special measure would
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create  a significant competitive disadvan-

tage, including any undue cost or burden

associated with compliance, for financial

institutions organized or licensed in the

United States;

(iii) the extent to which the

action or the timing of the action would

have a significant adverse systemic im-

pact on the international payment, clear-

ance, and settlement system, or on legiti-

mate business activities involving the

particular jurisdiction, institution, class of

transactions, or type of account; and

(iv) the effect of the action on

United States national security and for-

eign policy.

(5) No limitation on other au-

thority.--This section shall not be con-

strued as superseding or otherwise re-

stricting any other authority granted to  the

Secretary, or to any other agency, by this

subchapter or otherwise.

(b) Special measures.--The spe-

cial measures referred to in subsection

(a), with respect to a jurisdiction outside

of the United States, financial institution

operating outside of the United States,

class of transaction within, or involving,

a jurisdiction outside of the United States,

or 1 or more types of accounts are as

follows:

(1) Recordkeeping and reporting

of certain financial transactions.--

(A) In general.--The Secretary of

the Treasury may require any domestic

financial institution or domestic financial

agency to maintain records, file reports,

or both, concerning the aggregate amount

of transactions, or concerning each trans-

action, with respect to a jurisdiction out-

side of the United States, 1 or more finan-

cial institutions operating outside of the

United States, 1  or more classes of trans-

actions within, or involving, a jurisdiction

outside of the United States, or 1 or more

types of accounts if the Secretary finds

any such jurisdiction, institution, class of

transactions, or type of account to be of

primary money laundering concern.

(B) Form of records and re-

ports.--Such records and reports shall be

made and retained at such time, in such

manner, and for such period of time, as

the Secretary shall determine, and shall

include such information as the Secretary

may determine, includ ing--

(i) the identity and address of the

participants in a transaction or relation-

ship, including the identity of the origina-

tor of any funds transfer;

(ii) the legal capacity in which a

participant in any transaction is acting;

(iii) the identity of the beneficial

owner of the funds involved in any trans-

action, in accordance with such proce-

dures as the Secretary determines to be

reasonable and practicable to obtain and

retain the information; and

(iv) a description of any transac-

tion.

(2) Information relating to bene-

ficial ownership.--In addition to any other

requirement under any other provision of

law, the Secretary may require any do-

mestic financial institution or domestic

financial agency to take such steps as the

Secretary may determine to be reasonable

and practicable to obtain and retain infor-

mation concerning the beneficial owner-

ship of any account opened or maintained

in the United States by a foreign person

(other than a foreign entity whose shares

are subject to public reporting require-

ments or are  listed and traded on a regu-

lated exchange or trading market), or a

representative of such a foreign person,

that involves a jurisdiction outside of the

United States, 1 or more financial institu-

tions operating outside of the United

States, 1 or more classes of transactions

within, or involving, a jurisdiction outside

of the United States, or 1 or more types of

accounts if the Secretary finds any such

jurisdiction, institution, or transaction or

type of account to  be of primary money

laundering concern.
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(3) Information relating to cer-

tain payable-through accounts.--If the

Secretary finds a jurisdiction outside of

the United States, 1 or more financial

institutions operating outside of the

United States, or 1 or more classes of

transactions within, or involving, a juris-

diction outside of the United States to be

of primary money laundering concern, the

Secretary may require any domestic fi-

nancial institution or domestic financial

agency that opens or maintains a pay-

able-through account in the United States

for a foreign financial institution involv-

ing any such jurisdiction or any such

financial institution operating outside of

the United States, or a payable through

account through which any such transac-

tion may be conducted, as a condition of

opening or maintaining such account--

(A) to identify each customer

(and representative of such customer) of

such financial institution who is permitted

to use, or whose transactions are routed

through, such payable-through account;

and

(B) to obtain, with respect to

each such customer (and each such repre-

sentative), information that is substan-

tially comparable to that which the depos-

itory institution obtains in the ordinary

course of business with respect to its

customers residing in the United States.

(4) Information relating to cer-

tain correspondent accounts.--If the Sec-

retary finds a jurisdiction outside of the

United States, 1 or more financial institu-

tions operating outside of the United

States, or 1 or more classes of transac-

tions within, or involving, a jurisdiction

outside of the United States to be of pri-

mary money laundering concern, the

Secretary may require any domestic fi-

nancial institution or domestic financial

agency that opens or maintains a corre-

spondent account in the United States for

a foreign financial institution involving

any such jurisdiction or any such financial

institution operating outside of the United

States, or a correspondent account

through which any such transaction may

be conducted, as a condition of opening

or maintaining such account--

(A) to identify each customer

(and representative of such customer) of

any such financial institution who is per-

mitted to use, or whose transactions are

routed through, such correspondent ac-

count; and

(B) to obtain, with respect to

each such customer (and each such repre-

sentative), information that is substan-

tially comparable to that which the depos-

itory institution obtains in the ordinary

course of business with respect to its

customers residing in the United States.

(5) Prohibitions or conditions on

opening or maintaining certain correspon-

dent or payable-through accounts.--If the

Secretary finds a jurisdiction outside of

the United States, 1 or more financial

institutions operating outside of the

United States, or 1 or more classes of

transactions within, or involving, a juris-

diction outside of the U nited States to be

of primary money laundering concern, the

Secretary, in consultation with the Secre-

tary of State, the Attorney General, and

the Chairman of the Board of Governors

of the Federal Reserve System, may pro-

hibit, or impose conditions upon, the

opening or maintaining in the United

States of a correspondent account or

payable- through account by any domes-

tic financial institution or domestic finan-

cial agency for or on behalf of a foreign

banking institution, if such correspondent

account or payable-through account in-

volves any such jurisdiction or institution,

or if any such transaction may be con-

ducted through such correspondent ac-

count or payable-through account.

(c) Consultations and informa-

tion to be considered in finding jurisdic-

tions, institutions, types of accounts, or

transactions to be of primary money
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laundering concern.--

(1) In general.--In making a

finding that reasonable grounds exist for

concluding that a jurisd iction outside of

the United States, 1 or more financial

institutions operating outside of the

United States, 1  or more classes of trans-

actions within, or involving, a jurisdiction

outside of the United States, or 1 or more

types of accounts is of primary money

laundering concern so as to authorize the

Secretary of the Treasury to take 1 or

more of the special measures described in

subsection (b), the Secretary shall consult

with the Secretary of State and the Attor-

ney General.

( 2 )  A d d i t i o n a l  c o n -

siderations.--In making a finding de-

scribed in paragraph (1), the Secretary

shall consider in addition such informa-

tion as the Secretary determines to be

relevant, including the following poten-

tially relevant factors:

(A) Jurisdictional factors.--In the

case of a particular jurisdiction--

(i) evidence that organized crim-

inal groups, international terrorists, or

entities involved in the proliferation of

weapons of mass destruction or missiles

have transacted business in that jurisdic-

tion;

(ii) the extent to which that

jurisdiction or financial institutions oper-

ating in that jurisdiction offer bank se-

crecy or special regulatory advantages to

nonresidents or nondomiciliaries of that

jurisdiction;

(iii) the substance and quality of

administration of the bank supervisory

and counter-money laundering laws of

that jurisdiction;

(iv) the relationship between the

volume of financial transactions occur-

ring in that jurisdiction and the size of the

economy of the jurisdiction;

(v) the extent to  which that juris-

diction is characterized as an offshore

banking or secrecy haven by credible

international organizations or multilateral

expert groups;

(vi) whether the United States

has a mutual legal assistance treaty with

that jurisdiction, and the experience of

United States law enforcement officials

and regulatory officials in obtaining infor-

mation about transactions originating in

or routed through or to such jurisdiction;

and

(vii) the extent to which that

jurisdiction is characterized by high lev-

els of official or institutional corruption.

(B) Institutional factors.--In the

case of a decision to  apply 1 or more of

the special measures described in subsec-

tion (b) only to a financial institution or

institutions, or to a transaction or class of

transactions, or to a type of account, or to

all 3, within or involving a particular

jurisdiction--

(i) the extent to which such

financial institutions, transactions, or

types of accounts are used to facilitate or

promote money laundering in or through

the jurisdiction, including any money

laundering activity by organized criminal

groups, international terrorists, or entities

involved in the proliferation of weapons

of mass destruction or missiles;

(ii) the extent to which such

institutions, transactions, or types of

accounts are used for legitimate business

purposes in the jurisdiction; and

(iii) the extent to which such

action is sufficient to ensure, with respect

to transactions involving the jurisdiction

and institutions operating in the jurisdic-

tion, that the purposes of this subchapter

continue to be fulfilled, and to guard

against international money laundering

and other financial crimes.

(d) Notification of special mea-

sures invoked by the Secretary.--Not later

than 10 days after the date of any action

taken by the Secretary of the Treasury

under subsection (a)(1), the Secretary

shall notify, in writing, the Committee on
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Financial Services of the House of Repre-

sentatives and the Committee on Banking,

Housing, and Urban Affairs of the Senate

of any such action.

(e) Definitions.– Notwithstand-

ing any other provision of this sub-

chapter, for purposes of this section and

subsections (i) and (j) of section 5318, the

following definitions shall apply:

(1) Bank definitions.--The fol-

lowing definitions shall apply with re-

spect to a bank:

(A) Account.--The term "ac-

count"--

(i) means a formal banking or

business relationship established to pro-

vide regular services, dealings, and other

financial transactions; and

(ii) includes a demand deposit,

savings deposit, or other transaction or

asset account and a credit account or

other extension of credit.

( B ) C o r r e s p o n d e n t  a c -

count.--The term "correspondent ac-

count" means an account estab lished to

receive deposits from, make payments on

behalf of a foreign financial institution, or

handle other financial transactions related

to such institution.

(C) Payable - th rough ac-

count.--The term "payable-through ac-

count" means an account, including a

transaction account (as defined in section

19(b)(1)(C) of the Federal Reserve Act),

opened at a depository institution by a

foreign financial institution by means of

which the foreign financial institution

permits its customers to engage, either

directly or through a subaccount, in bank-

ing activities usual in connection with the

business of banking in the United States.

(2) Definitions applicable to

institutions other than banks.--With re-

spect to any financial institution other

than a bank, the Secretary shall, after

consultation with the appropriate Federal

functional regulators (as defined in sec-

tion 509 of the Gramm-Leach-Bliley

Act), define by regulation the term "ac-

count", and shall include within the mean-

ing of that term, to the extent, if any, that

the Secretary deems appropriate, arrange-

ments similar to payable-through and

correspondent accounts.

(3) Regulatory definition of

beneficial ownership.--The Secretary

shall promulgate regulations defining

beneficial ownership of an account for

purposes of this section and subsections

(i) and (j) of section 5318. Such regula-

tions shall address issues related to an

individual's authority to fund, direct, or

manage the account (including, without

limitation, the power to direct payments

into or out of the account), and an indi-

vidual's material interest in the income or

corpus of the account, and shall ensure

that the identification of individuals under

this section or subsection (i) or (j) of

section 5318 does not extend to any indi-

vidual whose beneficial interest in the

income or corpus of the account is imma-

terial.

(4) Other terms.--The Secretary

may, by regulation, further define the

terms in paragraphs (1), (2), and (3), and

define other terms for the purposes of this

section, as the Secretary deems appropri-

ate.

(f) Classified information.--In

any judicial review of a finding of the

existence of a primary money laundering

concern, or of the requirement for 1 or

more special measures with respect to a

primary money laundering concern, made

under this section, if the designation or

imposition, or both, were based on classi-

fied information (as defined in section

1(a) of the Classified Information Pro-

cedures Act (18 U.S.C. App.),2 such

information may be submitted by the

Secretary to the reviewing court ex parte

and in camera. This subsection does not

confer or imply any right to judicial re-

view of any finding made or any require-

ment imposed under this section.
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. . .

Supervisory powers, responsibilities

and functions

Principle 1: Responsibilities, objectives

and powers

An effective system of banking su-

pervision has clear responsibilities and

objectives for each authority involved in

the supervision of banks and banking

groups.19 A suitable legal framework for

banking supervision is in place to provide

each responsible authority with the neces-

sary legal powers to authorise banks, con-

duct ongoing supervision, address

compliance with laws and undertake

timely corrective actions to address safety

and soundness concerns.20 . . .

Principle 2: Independence, account-

ability, resourcing and legal protection

for supervisors

The supervisor possesses operational

independence, transparent processes,

sound governance, budgetary processes

that do not undermine autonomy and

adequate resources, and is accountable

for the discharge of its duties and use of

its resources. The legal framework for

banking supervision includes legal pro-

tection for the supervisor. . . .

Principle 3: Cooperation and collab-

oration

Laws, regulations or other arrange-

ments provide a framework for coopera-

tion and collaboration with relevant do-

mestic authorities and foreign supervi-

sors. These arrangements reflect the need

to protect confidential information.25 . . .

Principle 4: Permissible activities

The permissible  activities of institu-

tions that are licensed and subject to

supervision as banks are clearly defined

and the use of the word “bank” in names

is contro lled. . . .

Principle 5: Licensing criteria

The licensing authority has the power

to set criteria and reject applications for

establishments that do not meet the crite-

ria. At a minimum, the licensing process

consists of an assessment of the owner-

ship structure and governance (including

the fitness and propriety of Board mem-

bers and senior management27) of the

19. In this document, “banking group”
includes the holding company, the bank and its
offices, subsidiaries, affiliates and joint ventures,
both domestic and foreign. Risks from other entities
in the wider group, for example non-bank (includ-
ing non-financial) entities, may also be relevant.
This group-wide approach to supervision goes
beyond accounting consolidation.

20. The activities of authorising banks,
ongoing supervision and corrective actions are
elaborated in the subsequent Principles. 

25. Principle 3 is developed further in
the Principles dealing with “Consolidated supervi-
sion” (12), “Home-host relationships” (13) and
“Abuse of financial services” (29).

27. This document refers to a gover-
nance structure composed of a board and senior
management. The Committee recognises that there
are significant differences in the legislative and
regulatory frameworks across countries regarding
these functions. Some countries use a two-tier
board structure, where the supervisory function of
the board is performed by a separate entity known
as a supervisory board, which has no executive
functions. Other countries, in contrast, use a
one-tier board structure in which the board has a
broader role. Owing to these differences, this
document does not advocate a specific board
structure. Consequently, in this document, the terms
“board” and “senior management” are only used as
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bank and its wider group, and its strategic

and operating plan, internal controls, risk

management and projected financial

condition (including capital base). Where

the proposed owner or parent organisa-

tion is a foreign bank, the prior consent of

its home supervisor is obtained. . . .

Principle 6: Transfer of significant

ownership

The supervisor31 has the power to

review, reject and impose prudential

conditions on any proposals to transfer

significant ownership or controlling inter-

ests held directly or indirectly in existing

banks to other parties.

(Reference documents:32 Parallel-owned

banking structures, January 2003; and

Shell banks and booking offices, January

2003.) . . .

Principle 7: Major acquisitions

The supervisor has the power to

approve or reject (or recommend to the

responsible authority the approval or

rejection of), and impose prudential con-

ditions on, major acquisitions or invest-

ments by a bank, against prescribed crite-

ria, including the establishment of

cross-border operations, and to  determine

that corporate affiliations or structures do

not expose the bank to undue risks or

hinder effective supervision. . . .

Principle 8: Supervisory approach

An effective system of banking su-

pervision requires the supervisor to de-

velop and maintain a forward-looking

assessment of the risk profile [i.e., “the

nature and scale of the risk exposures

undertaken by a bank”] of individual

banks and banking groups, proportionate

to their systemic importance; identify,

assess and address risks emanating from

banks and the banking system as a whole;

have a framework in place for early inter-

vention; and have p lans in place, in part-

nership  with other relevant authorities, to

take action to resolve banks in an orderly

manner if they become non-viable. . . .

Principle 9: Supervisory techniques

and tools

The supervisor uses an appropriate

range of techniques and tools to imple-

ment the supervisory approach and de-

ploys supervisory resources on a propor-

tionate basis, taking into account the risk

profile and systemic importance of banks.

. . .

Principle 10: Supervisory reporting

The supervisor collects, reviews and

analyses prudential reports and statistical

returns38 from banks on both a solo and a

consolidated basis, and independently

verifies these reports through either

on-site examinations or use of external

experts. . . .

Principle 11: Corrective and sanction-

ing powers of supervisors

The supervisor acts at an early stage

to address unsafe and unsound practicesa way to refer to the oversight function and the
management function in general and should be
interpreted throughout the document in accordance
with the applicable law within each jurisdiction.

31. While the term “supervisor” is used
throughout Principle 6, the Committee recognises
that in a few countries these issues might be ad-
dressed by a separate licensing authority.

32. Unless otherwise noted, all reference
documents are BCBS documents.

38. In the context of this Principle,
“prudential reports and statistical returns” are
distinct from and in addition to required accounting
reports. The former are addressed by this Principle,
and the latter are addressed in Principle 27.
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or activities that could pose risks to banks

or to the banking system. The supervisor

has at its disposal an adequate range of

supervisory tools to bring about timely

corrective actions. This includes the

ability to revoke the banking licence or to

recommend its revocation.

(Reference document: Parallel-owned

banking structures, January 2003.)  . . .

Principle 12: Consolidated supervision

An essential element of banking

supervision is that the supervisor super-

vises the banking group on a consolidated

basis, adequately monitoring and, as

appropriate, applying prudential stan-

dards to all aspects of the business con-

ducted by the banking group worldwide.44

(Reference documents: Home-host infor-

mation sharing for effective Basel II

implementation, June 2006;45 The super-

vision of cross-border banking, October

1996; Minimum standards for the super-

vision of international banking groups

and their cross-border establishments,

July 1992; Principles for the supervision

of banks’ foreign establishments, May

1983; and Consolidated supervision of

banks’ international activities, March

1979.) . . .

Principle 13: Home-host relationships

Home and host supervisors of cross-

border banking groups share information

and cooperate for effective supervision of

the group and group entities, and effec-

tive handling of crisis situations. Supervi-

sors require the local operations of for-

eign banks to be conducted to the same

standards as those  required of domestic

banks.

(Reference documents: FSB Key Attrib-

utes for Effective Resolution Regimes,

November 2011; Good practice  princi-

ples on supervisory colleges, October

2010; Home-host information sharing for

effective Basel II implementation, June

200647; The high-level principles for the

cross-border implementation of the New

Accord, August 2003; Shell banks and

booking offices, January 2003; Report on

Cross-Border Banking Supervision, June

1996; Information flows between Banking

Supervisory Authorities, April 1990; and

Principles for the supervision of banks'

foreign establishments (Concordat), May

1983.) . . . 

Prudential regulations and require-

ments

Principle 14: Corporate governance

The supervisor determines that banks

and banking groups have robust corporate

governance policies and processes cover-

ing, for example, strategic direction,

group and organisational structure, con-

trol environment, responsibilities of the

banks’ Boards and senior management,49

and compensation. These policies and

processes are commensurate with the risk

profile and systemic importance of the

bank.

(Reference documents: Principles for

enhancing corporate governance, Octo-

ber 2010 and Compensation principles

and standards assessment methodology,

44. Please refer to footnote 19 under
Principle 1.

45. When assessing compliance with the
Core Principles, this reference document is only
relevant for banks and countries which have imple-
mented Basel II.

47. When assessing compliance with the
Core Principles, this reference document is only
relevant for banks and countries which have imple-
mented Basel II.

49. Please refer to footnote 27 under
Principle 5.
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January 2010.)  . . .

Principle 15: Risk management process

The supervisor determines that

banks52 have a comprehensive risk man-

agement process (including effective

Board and senior management oversight)

to identify, measure, evaluate, monitor,

report and contro l or mitigate53 all mate-

rial risks on a timely basis and to assess

the adequacy of their capital and liquidity

in relation to their risk profile and market

and macroeconomic conditions. This

extends to development and review of

contingency arrangements (including

robust and credible recovery plans where

warranted) that take into account the

specific circumstances of the bank. The

risk   management  process  is  commen-

surate with the risk profile and systemic

importance of the bank.54

(Reference documents: Principles for

enhancing corporate governance, Octo-

ber 2010; Enhancements to the Basel II

framework, July 2009; and Principles for

sound stress testing practices and super-

vision, May 2009.)  . . .

Principle 16: Capital adequacy56

The supervisor sets prudent and

appropriate capital adequacy require-

ments for banks that reflect the risks

undertaken by, and presented by, a bank

in the context of the markets and macro-

economic conditions in which it operates.

The supervisor defines the components of

capital, bearing in mind their ability to

absorb losses. At least for internationally

active banks, capital requirements are not

less than the applicab le Basel standards.

(Reference documents: Revisions to the

Basel II market risk framework, February

2011; Minimum requirements to ensure

loss absorbency at the point of non-via-

bility, January 2011; Capitalisation of

bank exposures to central counterparties,

July 2012; Sound practices for back-

testing counterparty credit risk models,

December 2010; Guidance for national

authorities operating the countercyclical

capital buffer, December 2010; Basel III:

A global regulatory framework for more

resilient banks and banking systems,

December 2010; Guidelines for comput-

ing capital for incremental risk in the

trading book, July 2009; Enhancements

to the Basel II framework, July 2009;

Range of practices and issues in eco-

nom ic capital frameworks, March 2009;

International convergence of capital

measurement and capital standards: a

revised framework, comprehensive ver-

sion, June 2006;  and International con-

52. For the purposes of assessing risk
management by banks in the context of Principles
15 to 25, a bank's risk management framework
should take an integrated "bank-wide" perspective
of the bank's risk exposure, encompassing the
bank's individual business lines and business units.
Where a bank is a member of a group of companies,
the risk management framework should in addition
cover the risk exposure across and within the
"banking group" (see footnote 19 under Principle 1)
and should also take account of risks posed to the
bank or members of the banking group through
other entities in the wider group.

53. To some extent the precise require-
ments may vary from risk type to risk type (Princi-
ples 15 to 25) as reflected by the underlying refer-
ence documents..

54. It should be noted that while, in this
and other Principles, the supervisor is required to
determine that banks' risk management policies and
processes are being adhered to, the responsibility
for ensuring adherence remains with a bank's Board
and senior management.

56. The Core Principles do not require a
jurisdiction to comply with the capital adequacy
regimes of Basel I, Basel II and/or Basel III. The
Committee does not consider implementation of the
Basel-based framework a prerequisite for compli-
ance with the Core Principles, and compliance with
one of the regimes is only required of those jurisdic-
tions thathave declared that they have voluntarily
implemented it.
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vergence of capital measurement and

capital standards, July 1988.)  . . .

Principle 17: Credit risk62

The supervisor determines that banks

have an adequate credit risk management

process that takes into account their risk

appetite,[a] risk profile and market and

macroeconomic conditions. This includes

prudent policies and processes to identify,

measure, evaluate, monitor, report and

control or mitigate credit risk63 (including

counterparty credit risk64) on a timely

basis. The full credit lifecycle is covered

including credit underwriting, credit

evaluation, and the ongoing management

of the bank's loan and investment portfo-

lios.

(Reference documents: Sound practices

for backtesting  counterparty credit risk

models , December 2010; FSB Report on

Principles for Reducing Reliance on CRA

Ratings, October 2010; Enhancements to

the Basel II framework, July 2009; Sound

credit risk assessment and valuation for

loans, June 2006; and Principles for the

management of credit risk, September

2000.) , , ,

Principle 18: Problem assets, provi-

sions and reserves66

The supervisor determines that banks

have adequate policies and processes for

the early identification and management

of problem assets, and the maintenance of

adequate provisions and reserves.67

(Reference documents: Sound cred it risk

assessment and valuation for loans, June

2006 and Principles for the management

of credit risk, September 2000.)  . . .

Principle 19: Concentration risk and

large exposure limits

The supervisor determines that banks

have adequate policies and processes to

identify, measure, evaluate, monitor,

report and control or mitigate concentra-

tions of risk on a timely basis. Supervi-

sors set prudential limits to restrict bank

exposures to single counterparties or

groups of connected counterparties.69

(Reference documents: Joint Forum

Cross-sectoral review of group-wide

identification and managem ent of risk

concentrations, April 2008; Sound credit

risk assessment and valuation for loans,

June 2006; Principles for m anaging

credit risk, September 2000; and Measur-

ing and controlling large credit expo-

sures, January 1991.)  . . .

62. Principle 17 covers the evaluation of
assets in greater detail; Principle 18 covers the
management of problem assets.

a. "Risk appetite" reflects the level of
aggregate risk that the bank's Board is willing to
assume and manage in the pursuit of the bank's
business objectives. Risk appetite may include both
quantitative and qualitative elements, as appropri-
ate, and encompass a range of measures. For the
purposes of this document, the terms "risk appetite"
and "risk tolerance" are treated synonymously.
[Core Principles, note 51.]

63. Credit risk may result from the
following: on-balance sheet and off-balance sheet
exposures, including loans and advances, invest-
ments, inter-bank lending, derivative transactions,
securities financing transactions and trading activi-
ties.

64. Counterparty credit risk includes
credit risk exposures arising from OTC derivative
and other financial instruments.

66. Principle 17 covers the evaluation of
assets in greater detail; Principle 18 covers the
management of problem assets

67. Reserves for the purposes of this
Principle are "below the line" non-distributable
appropriations of profit required by a supervisor in
addition to provisions ("above the line" charges to
profit).

69. Connected counterparties may
include natural persons as well as a group of com-
panies related financially or by common ownership,
management or any combination thereof.
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Principle 20: Transactions with related

parties

In order to prevent abuses arising in

transactions with related parties73 and to

address the risk of conflict of interest, the

supervisor requires banks to enter into

any transactions with related parties74 on

an arm's length basis; to monitor these

transactions; to take appropriate steps to

control or mitigate the risks; and to  write

off exposures to related parties in accor-

dance with standard policies and pro-

cesses.

(Reference document: Principles for the

management of credit risk, September

2000.) . . .

Principle 21: Country and transfer

risks

The supervisor determines that banks

have adequate policies and processes to

identify, measure, evaluate, monitor,

report and control or mitigate country

risk76 and transfer risk77 in their interna

tional lending and investment activities

on a timely basis.

(Reference document: Management of

banks' international lending, March

1982.). . .

Principle 22: M arket risk

The supervisor determines that banks

have an adequate market risk manage-

ment process that takes into account their

risk appetite, risk profile, and market and

macroeconomic conditions and the risk of

a significant deterioration in market li-

quidity. This includes prudent policies

and processes to identify, measure, evalu-

ate, monitor, report and control or miti-

gate market risks on a timely basis.

(Reference documents: Revisions to the

Basel II market risk framework, February

2011; Interpretive issues with  respect to

the revisions to the market risk frame-

work , February 2011; Guidelines for

computing capital for incremental risk in

the trading book, July 2009; Supervisory

guidance for assessing banks' financial

instrument fair value practices, April

2009; and Amendment to the Capital

Accord to incorporate market risks, Janu-

ary 2005.)  . . .

Principle 23: Interest rate risk in the

banking book

The supervisor determines that banks

have adequate systems to identify, mea-

sure, evaluate, monitor, report and control

73. Related parties can include, among
other things, the bank's subsidiaries, affiliates, and
any party (including their subsidiaries, affiliates and
special purpose entities) that the bank exerts control
over or that exerts control over the bank, the bank's
major shareholders, Board members, senior man-
agement and key staff, their direct and related
interests, and their close family members as well as
corresponding persons in affiliated companies.

74. Related party transactions include
on-balance sheet and off-balance sheet credit
exposures and claims, as well as, dealings such as
service contracts, asset purchases and sales, con-
struction contracts, lease agreements, derivative
transactions, borrowings, and write-offs. The term
transaction should be interpreted broadly to incor-
porate not only transactions that are entered into
with related parties but also situations in which an
unrelated party (with whom a bank has an existing
exposure) subsequently becomes a related party.

76. Country risk is the risk of exposure
to loss caused by events in a foreign country. The
concept is broader than sovereign risk as all forms
of lending or investment activity whether to/with
individuals, corporates, banks or governments are

covered.
77. Transfer risk is the risk that a bor-

rower will not be able to convert local currency into
foreign exchange and so will be unable to make
debt service payments in foreign currency. The risk
normally arises from exchange restrictions imposed
by the government in the borrower's country.
(Reference document: IMF paper on External Debt
Statistics - Guide for compilers and users, 2003.)
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or mitigate interest rate risk78 in the bank-

ing book on a timely basis. These systems

take into account the bank's risk appetite,

risk profile and market and macroeco-

nomic conditions.

(Reference document: Principles for the

management and  supervision of interest

rate risk, July 2004.)  . . .

Principle 24: Liquidity risk

The supervisor sets prudent and

appropriate liquidity requirements (which

can include either quantitative or qualita-

tive requirements or both) for banks that

reflect the liquidity needs of the bank.

The supervisor determines that banks

have a strategy that enables prudent man-

agement of liquidity risk and compliance

with liquidity requirements. The strategy

takes into account the  bank's risk profile

as well as market and macroeconomic

conditions and includes prudent policies

and processes, consistent with the bank's

risk appetite, to identify, measure, evalu-

ate, monitor, report and control or miti-

gate liquidity risk over an appropriate set

of time horizons. At least for internation-

ally active banks, liquidity requirements

are not lower than the applicable Basel

standards. 

(Reference documents: Basel III: Interna-

tional framework for liquidity risk mea-

surem ent, standards and monitoring,

December 2010 and Principles for Sound

Liquidity Risk Management and Supervi-

sion, September 2008.)  . . .

Principle 25: Operational risk

The supervisor determines that banks

have an adequate operational risk man-

agement framework that takes into ac-

count their risk appetite, risk profile and

market and macroeconomic conditions.

This includes prudent policies and pro-

cesses to identify, assess, evaluate, moni-

tor, report and control or mitigate opera-

tional risk79 on a timely basis.

(Reference documents: Principles for the

Sound Management of Operational Risk,

June 2011; Recognising the risk-miti-

gating impact of insurance in operational

risk modelling, October 2010; High-level

principles for business continuity, August

2006; and Joint Forum Outsourcing in

financial services, February 2005 .) . . .

Principle 26: Internal control and

audit

The supervisor determines that banks

have adequate internal control framework

s to establish and maintain a properly

controlled operating environment for the

conduct of their business taking into

account their risk profile. These include

clear arrangements for delegating author-

ity and responsibility; separation of the

functions that involve committing the

bank, paying away its funds, and account-

ing for its assets and liabilities; reconcili-

ation of these processes; safeguarding the

bank's assets; and appropriate independ-

ent80 internal audit and compliance func-

tions to test adherence to these controls as

78. Wherever "interest rate risk" is used
in this Principle the term refers to interest rate risk
in the banking book. Interest rate risk in the trading
book is covered under Principle 22.

79. The Committee has defined opera-
tional risk as the risk of loss resulting from inade-
quate or failed internal processes, people and
systems or from external events. The definition
includes legal risk but excludes strategic and repu-
tational risk.

80. In assessing independence, supervi-
sors give due regard to the control systems designed
to avoid conflicts of interest in the performance
measurement of staff in the compliance, control and
internal audit functions. For example, the remunera-
tion of such staff should be determined independ-
ently of the business lines that they oversee.
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well as applicable laws and regulations.

(Reference documents: The internal audit

function in banks, June 2012; Enhance-

ments to the Basel II framework, July

2009; Compliance and the compliance

function in banks, April 2005; and

Framework for internal contro l systems in

banking organisations, September 1998.)

. . .

Principle 27: Financial reporting and

external audit

The supervisor determines that banks

and banking groups maintain adequate

and reliable  records, prepare financial

statements in accordance with accounting

policies and practices that are widely

accepted internationally and annually

publish information that fairly reflects

their financial condition and performance

and bears an independent external audi-

tor's opinion. The supervisor also deter-

mines that banks and parent companies of

banking groups have adequate gover-

nance and oversight of the external audit

function.

(Reference documents: Supervisory guid-

ance for assessing bank' financial instru-

ments fair value practices, April 2009;

External audit quality and banking su-

pervision, December 2008; and The rela-

tionship between banking supervisors

and banks' external auditors, January

2002.) . . .

Principle 28: Disclosure and transpar-

ency

The supervisor determines that banks

and banking groups regularly publish

information on a consolidated and, where

appropriate, solo basis that is easily ac-

cessible and fairly reflects their financial

condition, performance, risk exposures,

risk management strategies and corporate

governance policies and processes.

(Reference documents: Pillar 3 disclo-

sure requirements for remuneration, July

2011; Enhancements to the Basel II

framework, July 2009; Basel II: Interna-

tional measurement of capital measure-

ment and  capital standards, June 2006;

and Enhancing bank transparency, Sep-

tember 1998.)  . . .

Principle 29: Abuse of financial ser-

vices

The supervisor determines that banks

have adequate policies and processes,

including strict customer due diligence

(CDD) rules to promote high ethical and

professional standards in the financial

sector and prevent the bank from being

used, intentionally or unintentionally, for

criminal activities.85

(Reference documents: FATF Recommen-

dations, February  2012; Consolidated

KYC risk management, October 2004;

Shell banks and booking offices, January

2003; and Customer due diligence for

banks, October 2001 .) . . .

85. The Committee is aware that, in
some jurisdictions, other authorities, such as a
financial intelligence unit (FIU), rather than a
banking supervisor, may have primary responsibil-
ity for assessing compliance with laws and regula-
tions regarding criminal activities in banks, such as

fraud, money laundering and the  financing of
terrorism. Thus, in the context of this Principle, "the
supervisor" might refer to such other authorities, in
particular in Essential Criteria 7, 8 and 10. In such
jurisdictions, the banking supervisor cooperates
with such authorities to achieve adherence with the
criteria mentioned in this Principle.

Copyright © 2018 Michael P. Malloy. All rights reserved.


	IB3-SP18A
	IB3-SP18-00-01
	IB3-SP18-00-02
	IB3-SP18-01-00
	IB3-SP18-01-01
	IB3-SP18-01-02
	IB3-SP18-01-03
	IB3-SP18-01-04
	IB3-SP18-01-05
	IB3-SP18-01-06
	IB3-SP18-01-07
	IB3-SP18-01-08A
	IB3-SP18-01-08B
	IB3-SP18-01-09
	IB3-SP18-01-10

	IB3-SP18B
	IB3-SP18-02A
	IB3-SP18-02B
	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Document1zzSDUNumber21

	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13
	Page 14
	Page 15
	Page 16
	Page 17
	Page 18
	Page 19
	Page 20
	Page 21
	Page 22
	Page 23
	Page 24
	Document1zzSDUNumber14

	Page 25
	Page 26
	Page 27
	Page 28
	Page 29
	Page 30
	Page 31
	Page 32
	Page 33
	Page 34
	Page 35
	Page 36
	Page 37
	Page 38
	Page 39
	Page 40
	Page 41
	Page 42
	Page 43
	Document1zzSDUNumber35

	Page 44
	Page 45
	Page 46
	Page 47
	Page 48
	Page 49
	Page 50
	Page 51
	Page 52
	Page 53
	Page 54
	Page 55
	Document1zzSDUNumber81

	Page 56
	Page 57
	Page 58
	Page 59
	Page 60
	Document1zzSDUNumber23

	Page 61
	Page 62
	Page 63
	Document1zzSDUNumber68

	Page 64
	Page 65
	Page 66
	Page 67
	Page 68
	Page 69
	Page 70
	Page 71
	Page 72
	Page 73
	Page 74
	Page 75
	Page 76
	Page 77
	Page 78
	Page 79
	Page 80
	Page 81
	Page 82
	Page 83
	Page 84
	Page 85
	Page 86
	Page 87
	Page 88
	Page 89
	Page 90
	Page 91
	Page 92
	Page 93
	Page 94
	Page 95
	Page 96
	Page 97
	Page 98
	Page 99
	Page 100
	Page 101
	Page 102
	Page 103
	Page 104
	Page 105
	Page 106
	Page 107
	Page 108
	Page 109
	Page 110
	Page 111
	Page 112
	Page 113
	Page 114
	Page 115
	Page 116
	Page 117
	Page 118
	Page 119
	Page 120
	Page 121
	Page 122
	Page 123
	Page 124
	Page 125
	Page 126
	Page 127
	Page 128
	Page 129
	Page 130
	Page 131
	Page 132
	Page 133
	Page 134
	Page 135
	Page 136
	Page 137
	Page 138
	Page 139
	Page 140
	Page 141
	Page 142
	Page 143
	Page 144
	Page 145
	Page 146
	Page 147
	Page 148
	Page 149
	Page 150





